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P resident Barack Obama an-
nounced in an ABC News inter-
view on May 9 that he now be-

lieves that same-sex couples “should be 
able to get married.”  The President’s 
announcement, making him the first 
serving United States president to take 
this position, put him in accord with the 
position recently taken by former presi-
dents Bill Clinton and Jimmy Carter, 
also both Democrats, and by his Vice 
President, Joseph Biden, who had an-
nounced his support for same-sex mar-
riage just days earlier in a “Meet the 
Press” television interview broadcast on 
May 6.  The President’s statement came 
the day after North Carolina officials 
announced that Amendment 1, a mea-
sure inserting into the state’s constitu-
tion a provision stating that “Marriage 
between one man and one woman is the 
only domestic legal union that shall be 
valid or recognized in this state,” had 
been approved by voters on May 8 by a 
margin of about 61% to 39%.  President 
Obama had previously announced his 
opposition to Amendment 1.  

The President’s announcement was 
surprising only in its timing, not in its 
substance.  For several years, he had 
responded to questions about same-sex 
marriage by stating that he was “not 
there yet” and was “evolving” on the 
issue.  But his administration had tak-
en significant steps towards signaling 
support, not least by abandoning the 
defense of Section 3 of the so-called 
Defense of Marriage Act in all pending 
federal litigation, and by filing briefs 
in support of the plaintiffs in several 
of those cases, arguing that the federal 
government’s refusal to recognize law-
fully contracted same-sex marriages 
violates the 5th Amendment’s equal 
protection requirement.  In a letter to 
House Speaker John Boehner dated 
February 23, 2011, Attorney General 
Eric Holder announced the Justice De-
partment’s conclusion, in which the 
President had concurred, that a federal 
law discriminating against same-sex 

marriages would be subject to “height-
ened scrutiny” and would fail such a 
test.  At that time, the Administration’s 
position was that it would no longer de-
fend Section 3, but would continue to 
apply it until such time as it was de-
finitively ruled unconstitutional or was 
repealed.  

Even while continuing to enforce 
Section 3, however, the Administration 
has continued the project announced by 
the President as early as June 2009: to 
identify practices and policies within 
the federal government that could be 
adjusted without legislation and with-
out violating Section 3 to take account 
to the extent possible of same-sex re-
lationships.  Most of those adjustments 
have skirted the Section 3 problem by 
not premising the policy changes on 
marriage, but rather by recognizing re-
lationships.  Thus, for example, the Ad-
ministration issued rules for health care 
institutions that receive federal funding 
through Medicaid and Medicare re-
quiring recognition of unmarried part-
ners of patients, and the State Depart-
ment modified various rules governing 
employees deployed overseas to take 
account of unmarried partners of em-
ployees.  The President frequently reit-
erated his view that LGBT Americans 
were entitled to equal treatment, even 
while fighting shy of expressly endors-
ing same-sex marriage.  

But after Vice President Biden’s 
statements, pressure mounted on the 
President to complete his “evolution.”  
Media editorialists and commentators 
argued that the political calculus for 
waiting until after re-election was not 
particularly strong, since those who 
were strongly opposed to same-sex 
marriage were unlikely to support the 
President’s re-election in any event, 
and there were pointed press reports 
about individuals who were major fi-
nancial supporters of the President’s 
2008 election campaign who were 
holding back this year out of disap-
pointment at the President’s continued 

refusal to announce his support for 
same-sex marriage, as well as his re-
cent decision not to sign an Executive 
Order banning discrimination based 
on sexual orientation or gender iden-
tity by federal contractors.  The official 
explanation for the EO decision was 
that the President preferred the more 
comprehensive solution of passage of 
the Employment Non-Discrimination 
Act, an explanation that made little 
sense in light of the political obstacles 
to enactment.  A part of that problem 
was addressed last month when the 
Equal Employment Opportunity Com-
mission [EEOC], a majority of whose 
members are Obama recess appointees, 
announced that it had changed its po-
sition and now recognized jurisdiction 
over complaints of gender identity dis-
crimination as sex discrimination pro-
hibited by Title VII of the Civil Rights 
Act of 1964, a decision that would ap-
ply to federal contractors, all of whom 
are large enough to be subject to Title 
VII’s requirements.

The announcement on marriage came 
during a hastily arranged interview with 
ABC television news reporter Robin 
Roberts at the White House.   The rele-
vant portion of the interview concerning 
marriage was quickly posted to ABC’s 
website, including the President’s ex-
planation of his decision: "I have to tell 
you that over the course of several years 
as I talked to friends and family and 
neighbors, when I think about members 
of my own staff who are in incredibly 
committed monogamous relationships, 
same-sex relationships, who are raising 
kids together, when I think about those 
soldiers or airmen or marines or sailors 
who are out there fighting on my behalf 
and yet feel constrained, even now that 
Don't Ask Don't Tell is gone, because 
they are not able to commit themselves 
in a marriage, at a certain point I've just 
concluded that for me personally it is 
important for me to go ahead and affirm 
that I think same sex couples should be 
able to get married."  The President also 

President Obama Endorses 
Same-Sex Marriage After NC 
Anti-Marriage Amendment Vote
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emphasized that the question of mar-
riage has traditionally been a state law 
issue in the United States, and he ex-
pected it to play out in the various states 
over time.  He, also mentioned, of course, 
that the Justice Department had stopped 
defending Section 3 of DOMA, a provi-
sion that forbids the federal government 
from recognizing same-sex marriages 
for purposes of federal law.  Surprising-
ly, for a former constitutional law pro-
fessor, he did not refer to the possibil-
ity that state constitutional amendments 
and laws forbidding same-sex marriage 
might be unconstitutional under the 14th 
Amendment’s Equal Protection Clause.  
A test of his commitment to same-sex 
marriage would be how the Administra-
tion would react to a decision by the Su-
preme Court to grant a petition for cer-
tiorari in Perry v. Brown, the litigation 
over California Proposition 8.  It would 
be a logical extension of the legal analy-
sis behind the Justice Department’s po-

sition on DOMA for the DOJ to file a 
brief with the Supreme Court in such a 
case arguing that the trial judge correct-
ly ruled that a failure to extend marriage 
rights to same-sex couples violates the 
14th Amendment.  

The President’s statement contrasted 
with the position of his election rival, 
former Governor Mitt Romney of Massa-
chusetts, who told reporters on May 7, in 
response to questions prompted by Vice 
President Biden’s statement on Meet 
the Press, that he remained opposed to 
same-sex marriage, and that he would 
not change that position.   Romney re-
iterated this view on May 9 in response 
to questions about the President’s state-
ment.  Romney has never stated any rea-
son for his position, other than his “be-
lief” that marriage should be between a 
man and a woman, and usually sounds 
uncomfortable when asked about the is-

sue.  On May 10, the Washington Post 
reported that as a high-school student 
Romney had participated in an incident 
of anti-gay bullying, but in his unsuc-
cessful 1994 campaign for election to 
the U.S. Senate from Massachusetts, 
Romney had argued that he would be a 
stronger supporter of gay rights than the 
incumbent, Senator Edward M. Kennedy 
(who had voted against DOMA and was 
a co-sponsor of ENDA).  Romney has 
called for passage of the Federal Mar-
riage Amendment, which would over-
ride state laws allowing same-sex mar-
riage and embed a version of DOMA in 
the Constitution. 

The President’s announcement did 
not seem to have any immediate ef-
fect on polling in the presidential race, 
but did seem to affect public opinion 
about same-sex marriage.  A Washing-
ton Post/ABC News poll released on 
May 23 showed 53% support for same-
sex marriage among Americans, with 

39% saying that they “strongly” sup-
port same-sex marriage, a new high.  
Also, in the wake of the President’s an-
nouncement, support for same-sex mar-
riage among African-American poll 
respondents went up sharply, to 59%.  
Support for same-sex marriage was, as 
usual, highest among younger respon-
dents, with close to 70% of adults under 
age 30 stating support, and 51% charac-
terizing their support as “strong.” 

The vote in North Carolina to ap-
prove Amendment 1 had been expected 
as a result of polling in the week prior to 
the election.  A demographic breakdown 
of the results the next day showed that 
the measure was voted down in seven 
counties with significant metropolitan 
areas, but approved overwhelmingly 
elsewhere in the largely rural conserva-
tive state.  North Carolina already has 
a statutory ban on same-sex marriage, 

but the measure approved by voters goes 
further by saying that no other “domes-
tic civil union” would be valid, and it 
was unclear whether municipalities or 
state educational institutions that have 
adopted domestic partnership benefits 
programs might be affected. (Indeed, on 
May 10 the Charlotte Observer reported 
that Mecklenburg County Commission-
er Bill James had emailed the County 
Manager and the County Attorney, as-
serting that the passage of Amendment 
1 made the county’s domestic partner 
benefits plan, which he had opposed, 
“obviously illegal.”)  Republican propo-
nents of Amendment 1 in the state legis-
lature had argued that it was necessary 
to avoid the possibility that the state’s 
courts would strike down the statutory 
ban – a prospect that seemed fanciful at 
best. 

North Carolina is the thirtieth state 
to adopt a constitutional amendment 
banning same-sex marriage since the 
Hawaii Supreme Court ruled in 1993 
in Baehr v. Lewin that it was possible 
that Hawaii’s refusal to issue marriage 
licenses to same-sex couples might vio-
late that state’s Equal Rights Amend-
ment as a form of sex discrimination.  
(Hawaii itself adopted a constitutional 
amendment that did not ban same-sex 
marriage outright, but reserved to the 
legislature the sole authority to decide 
whether same-sex couples could marry 
in the state. A lawsuit is now on file chal-
lenging Hawaii’s refusal to allow same-
sex marriages, although the state re-
cently enacted a civil union law.)   North 
Carolina had been the only southeast-
ern state without such a constitutional 
amendment, and its margin of passage 
was significantly narrower than that for 
the surrounding states, which had aver-
aged 75% support.  Several other states 
will have ballot measures about same-
sex marriage in November.  In Maine, 
proponents of same-sex marriage are 
campaigning for an amendment to re-
verse a ballot initiative that had in turn 
overruled a same-sex marriage law 
passed by the legislature.  Voters in 
Minnesota will vote on an amendment 
to ban same-sex marriage.  In the states 
of Washington and Maryland, it is likely 
that voters will be addressing measures 
responsive to the passage of same-sex 
marriage laws in those jurisdictions ear-
lier this year which have not yet gone 
into effect (see below). ■

I've just concluded that for me person-
ally it is important for me to go ahead 
and affirm that I think same sex couples 
should be able to get married.
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A unanimous three-judge panel of 
the United States Court of Appeals 
for the 1st Circuit ruled on May 31 

that Section 3 of the federal Defense of 
Marriage Act violates the 5th Amendment 
of the United States Constitution.  The 
ruling on consolidated appeals in cases 
brought by Gay & Lesbian Advocates & 
Defenders (Gill v. Office of Personnel 
Management) and the Commonwealth of 
Massachusetts (Commonwealth v. U.S. 
Department of Health and Human Ser-
vices) concluded, "Under current Supreme 
Court authority, Congress' denial of fed-
eral benefits to same-sex couples lawfully 
married in Massachusetts has not been 
adequately supported by any permissible 
federal interest." Commonwealth of Mas-
sachusetts v. U.S. Department of Health 
and Human Services, 2012 WL 1948017.  
This is the first appellate ruling to find 
Section 3, which defines marriage for fed-
eral purposes as “a legal union between 
one man and one woman as husband and 
wife,” to be unconstitutional.

Recognizing the reality of the situa-
tion, however, the court anticipated that 
the Bipartisan Legal Advisory Group 
of the House of Representatives, an in-
tervening defendant and the only party 
arguing that Section 3 is constitutional, 
will seek Supreme Court review, so the 
court stayed its decision pending such 
review.  A petition to review a decision 
striking down a federal statute would 
almost certainly be granted by the Su-
preme Court.  (The court itself stated 
that it was “highly likely” that the Su-
preme Court would grant certiorari in 
the case.) If  review is granted, the case 
would be argued during the Court's term 
beginning October 2012, with a decision 
rendered by June 2013. 

Gay & Lesbian Advocates & Defend-
ers, New England’s LGBT public inter-
est law firm, brought the Gill action on 
behalf of same-sex couples and surviv-
ing same-sex spouses who were denied 
federal benefits as a result of Section 3.  
Massachusetts Attorney General Martha 
Coakley filed a separate suit on behalf 
of the state, contending that Section 3 
violated principles of federalism under 
the 10th Amendment and the Spending 

Clause of Article I of the U.S. Constitu-
tion by interfering with the state’s ob-
ligation to provide equal protection of 
the laws to same-sex married couples.  
District Judge Joseph L. Tauro heard 
both cases together, and issued both de-
cisions on the same date in 2010.  The 
cases were consolidated for appeal.

This appeal did not require the court 
to decide whether same-sex couples have 
a constitutional right to marry.  Rather, 
the issue before the court was whether 
Congress could adopt general definitions 
of “marriage” and “spouse” for all pur-
poses of federal law that would exclude 
a large number of same-sex couples who 
had married under state laws.  Judge 
Tauro ruled in 2010 that there was no 
rational justification for what Congress 
had done, but since his ruling did not 
involve any contested facts, just legal 
conclusions, it was subject to de novo 
review by the 1st Circuit panel.  Judge 
Tauro also found a violation of the 10th 
Amendment and the Spending Clause in 
the case brought by the state.

Congress and President William J. 
Clinton enacted the Defense of Mar-
riage Act in 1996 in response to the pos-
sibility that the courts in Hawaii would 
require that state to allow same-sex 
marriages in then-pending litigation.  
Section 2 of DOMA purports to relieve 
states of any constitutional obligation to 
recognize same-sex marriages conclud-
ed in other states.  Section 3, which is 
the focus of this decision, defines "mar-
riage" for all purposes of federal law, 
as "a legal union between one man and 
one woman as husband and wife," and 
defines "spouse" as "a person of the op-
posite sex who is a husband or a wife."

Writing for the 1st Circuit panel, Cir-
cuit Judge Michael Boudin, who was ap-
pointed to the court by President George 
H.W. Bush, noted that Section 3 "affects 
a thousand or more generic cross-ref-
erences to marriage in myriad federal 
laws.  In most cases," he observed, "the 
changes operate to the disadvantage of 
same-sex married couples in the half 
dozen or so states that permit same-
sex marriages.  The number of couples 
thus affected is estimated at more than 

100,000.  Further, DOMA has poten-
tially serious adverse consequences" 
for those states "that choose to legalize 
same-sex marriages."

The key legal issue for the court was 
whether Section 3 should be evaluated 
using the traditional "rational basis" test, 
or whether some more demanding form 
of judicial review should be used.  Judge 
Tauro had concluded that Section 3 
failed to survive the traditional test, but 
the court of appeals disagreed.  After 
describing the traditional test, which is 
very deferential to the political branches, 
presumes constitutionality, and upholds 
a law if there is any hypothetical non-
discriminatory justification for it, Judge 
Boudin wrote that the plaintiffs "can-
not prevail" under that test. "Consider 
only one of the several justifications 
for DOMA offered by Congress itself, 
namely, that broadening the definition of 
marriage will reduce tax revenues and 
increase social security payments," he 
wrote.  "This is the converse of the very 
advantages that the Gill plaintiffs are 
seeking, and Congress could rationally 
have believed that DOMA would reduce 
costs, even if newer studies of the actual 
economic effects of DOMA suggest that 
it may in fact raise costs for the federal 
government."  Under the traditional un-
demanding rational basis test, the issue 
is what Congress could have believed 
when it passed the statute, so this ratio-
nale would serve.

But, said the court, the traditional 
rational basis test is not the appropriate 
test for this case.  On the other hand, the 
court said that it was bound by 1st Cir-
cuit precedents not to use the "interme-
diate" or "heightened" scrutiny test that 
is applied in sex discrimination cases, 
because a prior panel of the court had 
rejected such an approach in Cook v. 
Gates, 528 F.3d 42 (2008), a decision 
that rejected a constitutional challenge 
to the "don't ask, don't tell" military pol-
icy, relying on the failure of the Supreme 
Court to identify "sexual orientation" as 
a "suspect classification" in its 1996 de-
cision in Romer v. Evans, the Colorado 
Amendment 2 case.  "Nothing indicates 
that the Supreme Court is about to adopt 

1st Circuit Panel Unanimously  
Strikes Down Section 3 of DOMA
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this new suspect classification when it 
conspicuously failed to do so in Romer 
-- a case that could readily have been 
disposed by such a demarche," com-
mented Boudin.  "That such a classifi-
cation could overturn marriage laws in 
a huge majority of individual states un-
derscores the implication."

However, the court ruled, traditional 
rational basis review is not the only al-
ternative to intermediate or heightened 
scrutiny.  The court observed that the 
Supreme Court has "several times struck 
down state or local enactments without 
invoking any suspect classification.  In 
each," wrote Boudin, "the protesting 
group was historically disadvantaged or 
unpopular, and the statutory justification 
seemed thin, unsupported or impermis-
sible.  It is these decisions -- not clas-
sic rational basis review -- that the Gill 
plaintiffs and the Justice Department 
most usefully invoke in their briefs."

The court identified three prior de-
cisions as significant.  In U.S. Depart-
ment of Agriculture v. Moreno, 413 
U.S. 528 (1973), the Supreme Court 
struck down a provision of the food 
stamp program that excluded house-
holds containing unrelated adults, 
based on legislative history showing 
that this restriction was motivated by 
a "bare congressional desire to harm 
a politically unpopular group," "hip-
pies" living together communally.  In 
City of Cleburne v. Cleburne Living 
Center, 473 U.S. 432 (1985), the Court 
struck down a local zoning law enacted 
to keep a group home for mentally dis-
abled adults out of a particular area, 
finding that the provision was adopted 
based on "mere negative attitudes, or 
fear, unsubstantiated by factors which 
are properly cognizable in a zoning 
proceeding."  Finally, the court pointed 
to Romer v. Evans, 517 U.S. 620 (1996), 
in which the Court struck down a Colo-
rado constitutional amendment which 
prohibited any "regulation to protect 
homosexuals from discrimination," 
finding that it was a "status-based en-
actment divorced from any factual con-
text from which we could discern a re-
lationship to a legitimate state interest."

While not saying that it was engag-
ing in some new level of judicial re-
view, in these cases "the Court rested 
on the case-specific nature of the dis-
crepant treatment, the burden imposed, 
and the infirmities of the justifications 

offered."  In other words, the Supreme 
Court was applying a flexible approach 
to equal protection, not based on cat-
egorizations or labels, but rather tak-
ing an approach that was "sensitive to 
the circumstances of the case and not 
dependent entirely on abstract catego-
rizations."  What the Supreme Court 
cases had in common was "the historic 
patterns of disadvantage suffered by 
the group adversely affected by the 
statute," and here, both Romer and the 
2003 Texas sodomy case, Lawrence v. 
Texas, had noted that "gays and lesbi-
ans have long been the subject of dis-
crimination."  Given such a history, the 
Court would undertake "a more careful 
assessment of the justifications than 
the light scrutiny offered by conven-
tional rational basis review."

Under such an approach, Section 3 
would not survive judicial review.  The 
court found that the burdens it imposes 
on same-sex couples are "comparable 
to those the Court found substantial" 
in these leading cases.  Thus the court 
found that "the extreme deference ac-
corded to ordinary economic legislation. 
. .  would not be extended to DOMA 
by the Supreme Court.”  In addition, 
the Commonwealth of Massachusetts 
suit introduced the complicating factor 
of federalism into this case, which the 
court found also justified a more de-
manding form of judicial review than 
"classic" rational basis review, since 
Congress was intruding into the sphere 
of domestic relations law which has tra-
ditionally been seen as a state function.

The court concluded that Judge Tau-
ro erred in finding Section 3 unconsti-
tutional under the 10th Amendment or 
the Spending Clause of the Constitu-
tion, finding that the Supreme Court's 
application of those provisions had 
been reserved to cases where Congress 
sought to interfere with state programs.  
However, wrote Judge Boudin, "the 
denial of federal benefits to same-sex 
couples lawfully married does burden 
the choice of states like Massachusetts 
to regulate the rules and incidents of 
marriage; notably, the Commonwealth 
stands both to assume new administra-
tive burdens and to lose funding for 
Medicaid or veterans' cemeteries solely 
on account of its same-sex marriage 
laws.  These consequences do not vio-
late the Tenth Amendment or Spend-
ing Clause, but Congress' effort to put 

a thumb on the scales and influence a 
state's decision as to how to shape its 
own marriage laws does bear on how 
the justifications are assessed."

Looking then at the justifications ad-
vanced for Section 3, the court quickly 
discounted the idea that "preserving 
scarce government resources" could 
stand up as a rationale to any serious in-
quiry.  "Where the distinction is drawn 
against a historically disadvantaged 
group and has no other basis, Supreme 
Court precedent marks this as a reason 
undermining rather than bolstering the 
distinction," since such a group "has his-
torically been less able to protect itself 
through the political process."

As to the idea that Section 3 was en-
acted "to support child-rearing in the 
context of stable marriage," the court 
agreed with Judge Tauro that this was 
not rational.  DOMA would "not affect 
the gender choices of those seeking 
marriage," the court pointed out, not-
ing the "lack of any demonstrated con-
nection between DOMA's treatment of 
same-sex couples and its asserted goal 
of strengthening the bonds and benefits 
to society of heterosexual marriage."

One purpose articulated by Con-
gress in 1996 was to express "moral 
disapproval of homosexuality."  This 
is no longer a valid basis for legisla-
tion, in light of the Supreme Court's 
ruling in Lawrence v. Texas, which 
specifically overruled Bowers v. Hard-
wick on this very point.  In Bowers, the 
Supreme Court held that the Georgia 
legislature's moral disapproval of ho-
mosexuality was a sufficient basis to 
reject a constitutional challenge to that 
state's sodomy law.  In Lawrence, the 
Supreme Court said that Bowers was 
"wrong when it was decided."

The court also addressed a "new" ra-
tionale that had been argued by the Justice 
Department before Judge Tauro in 2010: 
that "faced with a prospective change in 
state marriage laws, Congress was enti-
tled to 'freeze' the situation and reflect."  
The court would not credit this as a jus-
tification, pointing out that DOMA "was 
not framed as a temporary time-out."  As 
to the fears expressed in Congress that 
state judges would "impose" same-sex 
marriage on a reluctant electorate, the 
court pointed out that states have vari-
ous mechanisms to deal with decisions 
by their own judiciary, including "readily 
amended constitutions" and methods of 
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removing or denying re-election to judg-
es, and thus did not need any assistance 
from Congress on this score.

"We conclude, without resort to sus-
pect classifications," wrote Boudin, "that 
the rationales offered do not provide ad-
equate support for Section 3 of DOMA.  
Several of the reasons given do not 
match the statute and several others are 
diminished by specific holdings in Su-
preme Court decisions more or less di-
rectly on point.  If we are right in think-
ing that disparate impact on minority 
interests and federalism concerns both 
require somewhat more in this case than 
almost automatic deference to Congress' 
will, this statute fails that test."

Boudin pointed out that the court was 
not relying on another argument that the 
plaintiffs had made, that DOMA's "hid-
den but dominant purpose was hostility 
to homosexuality," pointing out that com-
ments by individual legislators should 
not be attributed to everybody who had 
voted for the statute, in light of its broad 
bipartisan support in 1996.  "Traditions 
are the glue that holds society together," 
he wrote, "and many of our own tradi-
tions rest largely on belief and familiar-
ity -- not on benefits firmly provable in 

court.  The desire to retain them is strong 
and can be honestly held."  However, 
"Supreme Court decisions in the last fifty 
years call for closer scrutiny of govern-
ment action touching upon minority 
group interests and of federal action in 
areas of traditional state concern."

In a brief section of the opinion, the 
court noted the litigation before the Fed-
eral Circuit of co-plaintiff Dean Hara's 
continuing suit seeking surviving spouse 
health coverage based on his marriage 
to the late Gerry Studds, a member of 
the House of Representatives to whom 

Hara was married after Studds' service 
in Congress.  While that case has been 
on hold pending this ruling from the 1st 
Circuit, it involves specific statutory is-
sues that have still to be resolved in the 
Federal Circuit, and the court left that 
case to play itself out.

The other judges on the panel were 
Chief Judge Sandra L. Lynch, who was 
appointed by Bill Clinton, and Juan R. 
Torruella, who was appointed by Ronald 
Reagan.  Thus, interestingly, the major-
ity of the three-judge panel was appoint-
ed by Republican presidents. ■

U.S. District Judge Claudia Wilken 
(N.D.Cal.) ruled on May 24 in 
Dragovich v. U.S. Department 

of the Treasury, 2012 WL 1909603, that 
Section 3 of the Defense of Marriage Act, 
1 U.S.C. Section 7, and Section 7702B(f) 
of the Internal Revenue Code, 26 U.S.C. 
Section 7702B(f), are unconstitutional to 
the extent that they limit the participa-
tion of same-sex spouses and domestic 
partners of California public employees 
in the long-term care insurance program 
provided by the California Public Em-
ployees' Retirement System (CalPERS).  
Judge Wilken premised her ruling on 
the equal protection requirement of the 
5th Amendment of the U.S. Constitution, 
concluding that having disposed of the 
case on this basis, there was no need for 
her to address the plaintiffs' alternative 
substantive due process argument.

Judge Wilken's ruling on Section 3 
of DOMA, which provides that for all 

purposes of federal law "the word 'mar-
riage' means only a legal union between 
one man and one woman as husband and 
wife, and the word 'spouse' refers only 
to a person of the opposite sex who is a 
husband or wife," is consistent with rul-
ings by several other district courts, but 
her ruling on the federal tax code provi-
sion, which limits favorable federal tax 
treatment for public employee long-term 
care plans to those that comply with the 
family-member status requirements of 
the federal Tax Code, broke new ground, 
in part because it extends beyond same-
sex spouses to open up eligibility to reg-
istered same-sex domestic partners.

Plaintiffs are California public em-
ployees who are in civil marriages or reg-
istered domestic partnerships with same-
sex partners, who sought to enroll their 
spouses or domestic partners for cover-
age under the state's long-term care in-
surance program.  State officials declined 

to enroll them, citing the feared loss of 
favorable federal tax treatment for the 
overall program if they allowed partici-
pants who did not come within the fed-
eral limitations.  The favored treatment 
means that employees can deduct the 
cost of premiums they pay to participate 
in the program, and the value of benefits 
is not taxed as income.  The federal pro-
vision in question was enacted at about 
the same time as the Defense of Marriage 
Act in 1996.

The federal government's position in 
the case, presented by the Justice De-
partment, is to concede that Section 3 
of DOMA is unconstitutional, but to 
defend the tax code provision.  The so-
called Bipartisan Legal Advisory Group 
of the House of Representatives (BLAG), 
which intervened to defend Section 3 of 
DOMA, has adopted the arguments that 
the Justice Department advanced unsuc-
cessfully in attempting to defend Section 

Another Fed. Dist. Ct. Finds the Federal 
Marriage Definition Unconstitutional

The key legal issue for the court was 
whether Section 3 should be evaluated 
using the traditional ‘rational basis’ test, 
or whether some more demanding form 
of judicial review should be used.



156 | Lesbian / Gay Law Notes | June 2012

3 in Gill v. Office of Personnel Manage-
ment, as well as the rationales for DOMA 
expressed by its supporters in Congress 
in 1996.

Judge Wilken held, unsurprisingly, 
that under existing 9th Circuit precedent 
she was bound to use rationality review 
as her standard for evaluating this con-
stitutional challenge, since the 9th Cir-
cuit has yet to reconsider its position on 
sexual orientation discrimination in light 
of the Supreme Court's rulings in Romer 
v. Evans (1996) and Lawrence v. Texas 
(2003).  However, as has proven true in 
other district courts around the country, 
this has not proven to be a stumbling 
block for gay rights plaintiffs in recent 
cases, as numerous federal district judges 
have reached a consensus that the argu-
ments being advanced by BLAG in sup-
port of Section 3 are not rational.   Ratio-
nality, in this context, would mean that 
the court could conclude that Congress 

had some legitimate, non-discriminatory 
reason for adopting the anti-gay mar-
riage definition, other than moral disap-
proval of homosexuality (or, what is the 
same thing but never said out loud by 
the courts, pandering for votes from the 
anti-gay portion of the electorate).  Each 
purported "rational basis" has to meet the 
test that a rational individual could genu-
inely believe that the proferred justifica-
tion for the law would actually advance a 
legitimate state interest.

Judge Wilken's opinion draws liber-
ally from the same sources as the recent 
opinions by her Northern District of 
California colleague, U.S. District Judge 
Jeffrey S. White, ruling in Golinski v. 
United States Office of Personnel Man-
agement, 824 F.Supp.2d 968 (N.D.Cal., 
Feb. 22, 2012), and the seminal decision 
on the unconstitutionality of Section 3, 
Gill v. Office of Personnel Management 
699 F.Supp.2d 374 (D.Mass., July 8, 

2010), by Senior U.S. District Judge Jo-
seph L. Tauro.  These opinions mine the 
blatantly homophobic statements found 
in the Congressional record from the 
1996 debate on passage of the DOMA, in 
which the most outspoken proponents of 
the legislation recited moral disapproval 
of homosexuality and same-sex relation-
ships as the driving force behind the mea-
sure.  Such motivations, which had then 
recently been discredited by the Supreme 
Court in Romer v. Evans, have since been 
even more strongly condemned by the 
Supreme Court in Lawrence v. Texas.  As 
such, it is inescapable that anti-gay bias 
was a driving force behind the enact-
ment, and cannot serve as a rational basis 
for the statute.

Under the rational basis test, however, 
even a measure enacted out of animus 
can be sustained if the court credits some 
other hypothesized legitimate reason for 
keeping the statute in place.  Once one 

has ruled out the moral judgments of leg-
islators or a desire to preserve the tradi-
tional definition of marriage as qualify-
ing reasons, it is hard to think of other 
justifications that would meet the ratio-
nality test.

"The preservation of marriage as an 
institution that excludes gay men and 
lesbians for the sake of tradition is not a 
legitimate governmental interest," wrote 
Judge Wilken, who commented, "there 
is no principled distinction between an-
ti-gay animus and a conception of civil 
marriage as an institution that cannot 
tolerate equally committed same-sex 
couples." 

She also rejected BLAG's argument 
that adopting Section 3 was a "cautious 
legislative step" in 1996 in the face of the 
growing controversy about the possibil-
ity that same-sex marriages would be-
come available in Hawaii.  "The measure 
established an across-the-board federal 

definition of marriage limiting it to het-
erosexual couples, and preempting any 
opportunity to test the impact of state 
laws evolving to recognize same-sex mar-
riage," she observed, noting the "sweep-
ing range of federal provisions" confer-
ring marital benefits that were withheld 
from gay partners.  Since DOMA did not 
ban states from allowing same-sex cou-
ples to marry, "it created a new schism 
between state and federal domestic rela-
tions law."  Rather than preserving any 
"status quo," she wrote, "DOMA marked 
a significant departure from federal def-
erence to the states' authority in defining 
marriage."

She rejected outright the argument 
that DOMA could be sustained as a fi-
nancial measure, noting that even BLAG 
had conceded the studies showing that 
federal recognition of same-sex mar-
riages "would result in a net benefit to the 
federal treasury."  Even if there were cost 

savings, however, she noted that such a 
rationale had never been accepted in 
defense of a discriminatory federal pro-
gram.  She also rejected the argument 
that DOMA would establish "uniformity 
in eligibility for federal benefits," point-
ing out that states have varied in their 
eligibility requirements for marriage and 
that the federal government had always 
gone along, with federal statutes typi-
cally stating that marriages recognized 
under state law would qualify for the par-
ticular federal benefit at issue.

One of the arguments that the Obama 
Administration's Justice Department has 
abandoned even in its original defense of 
Section 3 in the Gill case, but that BLAG 
has revived as it intervenes in pending 
DOMA cases, was the "responsible pro-
creation" argument: "that Congress could 
rationally have enacted Section 3 of the 
DOMA to encourage marriage for het-
erosexual couples who, unlike same-sex 

Once one has ruled out the moral judgments of legislators  
or a desire to preserve the traditional definition of marriage  
as qualifying reasons, it is hard to think of other justifications 
that would meet the rationality test.
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couples, are generally at risk of acciden-
tally conceiving children outside of mar-
riage."  Judge Wilken treated this argu-
ment with the scorn it deserves, pointing 
out that DOMA did nothing to incentiv-
ize heterosexuals to marry, and that there 
is no logical connection between deny-
ing marriage recognition for same-sex 
couples and encouraging heterosexuals 
to marry. 

She also rejected BLAG's argument 
that DOMA "could have been passed to 
preserve the social link between mar-
riage and child-rearing," pointing out 
that many same-sex couples are raising 
children regardless whether marriage is 
available to them or recognized by the 
federal government, and that "child-rear-
ing is not the core attribute of marriage."  
Indeed, she observed, "there is no reason-
able connection between the exclusion of 
same-sex spouses from the federal defi-
nition of marriage and minimizing the 
number of children born outside of wed-
lock."  Again, she noted, "the law did not 
establish an incentive for heterosexual 
couples to marry; they were able to do so 
and enjoy federal recognition, prior to the 
enactment of the DOMA."

Thus, the evidence of anti-gay ani-
mus behind DOMA and the lack of any 
rational non-discriminatory justification 
for the measure meant that the Plaintiffs 
were entitled to summary judgment on 
their argument that Section 3 is unconsti-
tutional "to the extent that the law blocks 
their access to the CalPERS long-term 
care plan."  Judge Wilken found, how-
ever, that it was unnecessary to address 
the question whether same-sex registered 
domestic partners were entitled to judg-
ment on this point, responding to their 
needs by her ensuing ruling on IRC Sec-
tion 7702B(f).

Here, the argument focused on the 
limitation of family definition that Con-
gress adopted in deciding who could 
participate in a tax-favored program to 
provide long-term care insurance to gov-
ernment employees.  Judge Wilken found 
that "laws excluding registered domestic 
partners use that status as a proxy for 
homosexuality," so this was also a ques-
tion of sexual orientation discrimination, 
which would be evaluated under the ra-
tional basis test.  She rejected the de-
fendants' argument that the provision is 
"neutral as to sexual orientation because 
other relatives, such as cousins, and indi-
viduals who share a close, family-like re-

lationship are omitted from the list of eli-
gible relatives," pointing out that the best 
analogy here is to spouses, inasmuch as 
California registered domestic partners 
are treated as spouses for all purposes of 
state law. 

Although the specific legislative his-
tory of this tax provision does not abound 
with anti-gay statements by legislators, 
Judge Wilken accepted the argument 
that the exclusion of same-sex partners 
should be viewed in the broader context 
of Congressional sentiment expressed in 
connection with other relatively contem-
poraneous enactments.  In addition to the 
DOMA debate, the District of Columbia 
Council had adopted a domestic partner-
ship registry several years prior to the en-
actment of this statute, but Congress had 
repeatedly blocked its implementation by 
prohibiting the D.C. government from 
spending any money to set up and admin-
ister the registry -- a situation that per-
sisted for a decade.  The legislative his-
tory of those restrictions, predating the 
adoption of DOMA, taken together with 
the DOMA debate, supported the argu-
ment that anti-gay bias infected the ex-
clusion of domestic partners.  "The Court 
infers that Congress acted on anti-gay 
animus in refusing to include registered 
domestic partners in the list of relatives 
eligible to enroll in state-maintained 
long term care plans," she wrote, and she 
rejected the defendants' argument that 
the exclusion was rational because "no 
state recognized such relationships" in 
1996.  This conveniently overlooked that 
the District of Columbia and many mu-
nicipalities already recognized domestic 
partners by then, and that Congress had 
already acted to block the D.C. registry 
prior to passing this tax provision.  Thus, 
Congress was well aware of the existence 
of domestic partnerships when it was 
considering this tax measure. 

Judge Wilken rejected several other 
arguments advanced by defendants, all 
of which strain logic and suggest the 
desperate attempts of the attorneys to 
come up with something that sounded 
both plausible and non-discriminatory.  
"Section 7702B(f) is actually inconsis-
tent with Congress's expressed policy 
goal of encouraging the purchase of 
long-term care coverage generally," she 
wrote.  "Congress's broad extension of 
favorable tax treatment to private plans 
was consistent with its policy goal.  
However, Congress imposed, pursuant to 

Section 7702B(f), a penalty, namely dis-
qualification of state-maintained plans 
from favorable federal tax treatment, if 
they extended long-term care coverage 
to household members and relatives be-
yond the list of individuals sanctioned 
by Congress.  Thus, none of the expla-
nations put forth by Federal Defendants 
satisfies the rational basis test."

The court concluded that "both provi-
sions [Section 3 of DOMA and Section 
7702B(f) of IRC] are constitutionally 
invalid to the extent that they exclude 
Plaintiff same-sex spouses and regis-
tered domestic partners from enroll-
ment in the CalPERS long-term care 
plan."  Judge Wilken indicated, however, 
that "a stay on State Defendants' compli-
ance with this order will be granted, if 
a timely appeal is filed."  Thus, although 
the court would issue an injunction re-
quiring the administrators of the state 
plan to enroll same-sex spouses and 
registered domestic partners of employ-
ees as a remedy for the constitutional 
violations, this relief will not go into ef-
fect for now, because BLAG will pretty 
much automatically appeal any district 
court decision that it loses.  Predictably, 
then, this case will join the lengthening 
list of pending appeals at the 9th Cir-
cuit involving the legal rights of same-
sex couples, behind Perry v. Brown (the 
Proposition 8 case, as to which we still 
await the 9th Circuit's decision whether 
to grant a petition for en banc review) 
and Golinski, which has been scheduled 
for oral argument in September, the 9th 
Circuit having recently rejected the Jus-
tice Department's suggestion to expedite 
that case by going directly to an en banc 
panel.

Which means, of course, that more of 
your tax dollars will be going to BLAG's 
hired counsel -- former Solicitor Gen-
eral Paul Clement and his law firm -- to 
continue making discredited and illogi-
cal arguments while stringing out all 
the DOMA cases through the appellate 
process.  BLAG's hope, of course, is 
that when they finally get one of these 
cases to the Supreme Court, they can 
persuade the conservative Republican 
majority there to accept one or more of 
these illogical arguments and render a 
political decision upholding Section 
3 of DOMA.  (BLAG is bipartisan in 
name only; it consists of 3 Republicans 
and 2 Democrats, who vote 3-2 on party 
lines on every issue.) ■
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On May 30, 2012, Lambda Legal 
and the ACLU of Illinois simul-
taneously filed lawsuits in the 

Cook County Circuit Court, Chancery 
Division, seeking declaratory and injunc-
tive relief to make same-sex marriage 
available in Illinois.  The Lambda Le-
gal case is Darby v. Orr, and the ACLU 
case is Lazaro v. Orr.  In both cases, the 
named defendant is Cook County Clerk 
David Orr, sued in his official capacity.  
Both lawsuits are brought solely under 
the Illinois Constitution; no federal con-
stitutional claims are raised.

The Lambda suit, Darby v. Orr, pro-
ceeds on three counts: (1) Denial of the 
fundamental right to marry and to fam-
ily integrity and privacy in violation of 
Article I, sections 2 (due process) and 6 
(privacy); (2) Denial of equal protection 
of the laws based on sexual orientation 
in violation of Article I, section 2 (equal 
protection) and sex in violation of Article 
I, section 18 (sex discrimination); and (3) 
Denial of the guarantee against special 
legislation, asserting that the state’s mar-
riage law is a form of prohibited special 
legislation in that it makes the status of 
marriage available to only part of the 
population due to its restrictive defini-
tion.  The complaint asserts that height-
ened scrutiny should apply in this case, 
but that the ban on same-sex marriage 
would not be justified under any level of 
judicial review.

The ACLU suit, Lazaro v. Orr, pro-
ceeds on four counts: (1) Violation of due 
process (fundamental right to marry) un-

der Article I, section 2; (2) Violation of 
equal protection based on sexual orienta-
tion under Article I, section 2; (3) Viola-
tion of equal protection based on gender 
under Article I, section 18; (4) Violation 
of the right of privacy under Article I, 
section 6.  Asserting the deprivation of 
a fundamental right, the complaint seeks 
strict scrutiny, but argues that the mar-
riage ban would not survive any level of 
judicial review.

Each of the lawsuits brings together 
an impressive collection of plaintiffs, all 
same-sex couples who have been in rela-
tionships for some period of time, some 
of whom have entered into civil unions 
since that status became available in Illi-
nois in June 2011, and two of whom have 
married in Canada.  Each couples has ap-
plied for and been denied a marriage li-
cense by defendant Cook County Clerk’s 
office. Many of the couples are raising 
children.  Some have had religious com-
mitment ceremonies, in some cases in 
connection with their civil unions.  Both 
complaints describe the relationships of 
the plaintiffs in detail, including numer-
ous incidents in which their relationships 
were not honored in stressful situations 
involving health care institutions, other 
government agencies and schools.  In 
many cases, these incidents postdated 
the couples entering civil unions, which 
proved to be ineffective to win routine 
recognition of their relationships despite 
the promise under Illinois law.  The law-
suits also point out that even if the federal 
Defense of Marriage Act were repealed 

and federal statutes were construed to 
recognize same-sex marriages, Illinois 
couples would continue to be deprived 
of federal rights in the absence of any 
federal recognition of civil unions.  (At 
present, federal statutory law provides no 
recognition for civil unions.)  

Presumably these lawsuits were filed 
in state court relying exclusively on state 
constitutional arguments for a variety of 
reasons, not least insulating them from 
federal appellate review.  Although the 
constitutional status of marriage claims 
for same-sex partners is likely to come 
before the United States Supreme Court 
within the next few years as a result of 
pending lawsuits challenging Section 3 
of the federal Defense of Marriage Act in 
several jurisdictions as well as the Cali-
fornia Proposition 8 case, Perry v. Brown, 
the strategy of the LGBT public interest 
law firms has been to avoid the federal 
forum in affirmative same-sex marriage 
litigation, taking note of the conserva-
tive cast of the federal courts and the de-
sirability of avoiding the argument that 
same-sex marriage is being forced on the 
states by federal authorities (“outsiders”).  
The plaintiffs are local, local counsel are 
involved in the cases, and all the judges 
that will have a role in deciding the cases 
will be judges who have been selected 
from among the local bar through state 
procedures.  Perhaps an affirmative deci-
sion emanating from such a process will 
be more acceptable to most of the local 
electorate than a ruling “imposing” mar-
riage by the federal judiciary.

Counsel of record on the Lambda case 
are Camilla B. Taylor, Christopher R. Clark, 
and Kenneth D. Upton, Jr., of Lambda Le-
gal’s Midwest Regional Office in Chicago, 
and cooperating attorneys Emily Nicklin, 
Jordan M. Heinz and Amy E. Crawford of 
Kirkland & Ellis LLP in Chicago.  Counsel 
of record on the ACLU case are John A. 
Knight and Harvey Grossman of the Rog-
er Baldwin Foundation of ACLU, Inc., in 
Chicago, James D. Esseks, Director of the 
ACLU LGBT Project, based in New York, 
and cooperating attorneys Jeffrey W. Sar-
les, Aaron S. Chait, Gretchen E. Helfrich, 
and Kristin W. Silverman of Mayer Brown 
LLP in Chicago.

Presumably these lawsuits were filed in 
state court relying exclusively on state 
constitutional arguments for a variety of 
reasons, not least insulating them from 
federal appellate review.

Lambda Legal & ACLU Target Illinois for 
New Same-Sex Marriage Litigation
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Illinois Governor Pat Quinn is a sup-
porter of same-sex marriage, having 
followed up President Obama’s recent 
statement on the subject with his own 
statement of support.  Mr. Orr, the Cook 
County Clerk, issued the following 
statement in response to the announce-
ment that the lawsuits had been filed: 
“The time is long past due for the state 
of Illinois to allow county clerks to issue 
marriage licenses to couples who want 
to make their commitment.  I hope these 
lawsuits are the last hurdle to achieving 
equal marriage rights for all.”  Since 
both the governor and the named defen-
dant, the county clerk, support the right 
of same-sex couples to marry, there 
was speculation that the state would not 
make a substantive defense, making it 
likely that anti-gay marriage groups will 
seek to intervene to defend the state’s 
existing limitation of marriage to differ-
ent-sex couples.  

At present, Illinois provides civil 
unions that make available to both dif-
ferent-sex and same-sex couples “the 
obligations, responsibilities, protec-
tions, and benefits afforded or recog-
nized by the law of Illinois to spouses.”  
750 ILCS 75/1 et seq., Illinois Civil 
Union Act.  However, as noted in con-
siderable detail in both complaints, 
both government and private actors 
have been slow to adjust to the existence 
of civil unions, and same-sex partners 
in civil unions continue to confront un-
equal treatment in government offices, 
at health care institutions, and in their 
dealings in the public sphere.  While 
one of the main arguments of the law-
suits is that the creation of a separate 
institution to which same-sex couples 
are restricted is inherently stigmatiz-
ing, the complaints also show that the 
failure to open marriage to same-sex 
couples imposes tangible harms in ad-
dition to dignitary harms.

Lambda Legal has federal same-
sex marriage suits pending in Ne-
vada, where state constitutional law 
arguments are unavailable due to an 
anti-same-sex marriage amendment 
in the state constitution, and New Jer-
sey, where Lambda Legal seeks to get 
the state court to hold that the Civil 
Union Act has not provided the equal-
ity mandated by the state constitution, 
as previously specified by the state’s 
supreme court in Lewis v. Harris, 908 
A.2d 196 (N.J. 2006). ■

Maine Supreme Judicial 
Ct. Rules in Gestational 
Surrogate Case

The Maine Supreme Judicial Court 
issued a unanimous ruling on May 3 in 
Nolan v. LaBree, 2012 ME 61, holding 
that the Maine District Court has ju-
risdiction to make a declaration of ma-
ternity in a gestational surrogacy case.  
Overruling the Bangor District Court, 
the SJC found that under Maine's ver-
sion of the Uniform Act on Paternity, 
the court is authorized to make a dec-
laration of "parentage," observing that 
this "gender neutral" language reflected 
legislative intent that the Act was not re-
stricted to declarations of paternity, de-
spite its title.  "The titles of chapters and 
sections are not legal provisions," said 
the court.

The case involved a heterosexual 
married couple, Robert and Celia No-
lan.  They enlisted Kristen LaBree, a 
heterosexually-married woman, to be 
their gestational surrogate for the child 
that was born on December 9, 2010.  
"Approximately nine months before 
the birth," wrote Justice Ellen A. Gor-
man, "a zygote created through the in 
vitro fertilization of Celia Nolan's egg 
cell with sperm from her husband, Rob-
ert Nolan, was implanted in Kristen."  
There was no dispute about the facts, 
and Kristen LaBree and her husband 
disavowed any interest in being the 
legal parents of the child, as to whom 
neither are genetically related.  How-
ever, upon the birth of the child, the 
Department of Health and Human Ser-
vices filed a birth certificate listing the 
LaBrees as the parents of the child.

This is not as strange as it may sound.  
The normal procedure when a child is 
born is to make a birth record identify-
ing the birth mother, and if she is mar-
ried, identifying her husband as the fa-
ther.  But in a surrogacy case, the next 
step is to file an action for a declaration 
of parentage, and then to use that dec-
laration to get a new birth certificate is-
sued showing the legal parents.  In this 
case, the Bangor district court judge 
issued a declaration of paternity for 
Robert Nolan, but refused issue a decla-
ration of maternity for Celia Nolan, de-

spite uncontested testimony that her egg 
had been used to create the zygote.  The 
trial judge opined that under Maine stat-
utes the court could not issue a declara-
tion of maternity, as there was no spe-
cific statutory authorization for one, as 
mothers are normally identified at birth 
through the observation of those present 
at the event.  Instead, the trial judge de-
clared that Celia Nolan is the "de facto" 
mother, and awarded sole parental rights 
and responsibilities to the Nolans. 

The error of the trial court was to as-
sume that because the Uniform Act on 
Paternity does not specifically mention 
maternity, it does not give the court ju-
risdiction to issue a declaration of ma-
ternity.  Since the actual provision in 
question uses a gender-neutral term, 
"parentage," the SJC found that the fail-
ure to mention maternity was not an is-
sue, as the term "includes both paternity 
and maternity."

The court took note that this was an 
uncontested case.  The LaBrees were 
not seeking custody or recognition as 
the parents of this child.  "We therefore 
have no occasion to consider here how 
to analyze a case in which the parties 
do not agree," the court commented, 
noting that there was no need for it 
to address constitutional issues raised 
by the Nolans in their appeal.  If the 
Department of Health refuses to issue 
an appropriate birth certificate upon 
presentation of the declarations of pa-
ternity and maternity, said the court, 
the Nolans could initiate a new lawsuit 
against the Department.

Christopher M. Berry argued the ap-
peal for the Nolans.  Numerous amicus 
briefs were filed in the case, including a 
brief from Gay & Lesbian Advocates & 
Defenders of Boston.  As gay men have 
begun to contract with gestational surro-
gates to bear children for them, usually 
using anonymously donated eggs, this 
construction of the statute has obvious 
importance in LGBT law.  Significantly, 
the court's construction of the Uniform 
Act on Paternity did not turn in any way 
on the sex of the parties. ■
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Maryland's highest court, the Court 
of Appeals, ruled unanimously on 
May 18 in Port v. Cowan, 2012 

WL 1758629, that a same-sex couple mar-
ried in 2008 in California could get divorced 
in Maryland.  Applying the state's common 
law comity rule for marriage recognition, 
the court held that recognizing the marriage 
was neither "repugnant" to the state's pub-
lic policy nor specifically prohibited by the 
state's statutory ban on same-sex marriages. 

The court is deciding this issue at a pecu-
liar time, since the legislature passed and the 
governor signed the Civil Marriage Protec-
tion Act on March 1, 2012.  This law, sched-
uled to go into effect on January 1, 2013, 
would replace the statutory ban on same-sex 
marriage with language making same-sex 
marriage available in Maryland.  Presum-
ably, same-sex couples married out of state 
could count on their marriages being recog-
nized in Maryland beginning on that date, 
but opponents of the measure have under-
taken a campaign to put a repeal initiative on 
the ballot in November.

"Putting aside for present purposes 
whatever may turn out to be the view of the 
Maryland electorate regarding recognition 
of the performance in Maryland of domestic 
same-sex marriages," wrote Justice Glenn 
T. Harrell, Jr., for the court, "the treatment 
given such relationships by the Maryland 
legislature (until recently) may be character-
ized as a case of multiple personality disor-
der."  Justice Harrell cited as "Exhibit One 
in this lay diagnosis" the current marriage 
law, which was upheld against constitutional 
attack in a 5-4 decision by the Court of Ap-
peals in 2007, Conaway v. Deane, 401 Md. 
219.  "Exhibit Two," on the other side of the 
ledger, is "a long list of enactments protect-
ing gay persons and same-sex couples from 
discrimination (by reason of their sexual 
orientation and relationships) in employ-
ment, health care, estate planning, and other 
areas."

This "disorder" will be cured if the Civil 
Marriage Protection Act goes into effect as 
scheduled.  But what if it does not go into 
effect?  Anticipating this question, the court 
held that whether there is a referendum and 
whether the CMPA is repealed by the vot-

ers "has no bearing on our consideration and 
resolution of the present case."  That is, the 
court's finds that the marriage recognition 
issue is separate and distinct from the ques-
tion whether same-sex couples can get mar-
ried in Maryland.

The parties, Jessica Port and Virginia 
Anne Cowan, separated two years after hav-
ing married in California, and Port filed a 
divorce complaint, on the ground of "vol-
untary separation," in the Prince George's 
County Circuit Court, as she was a resident 
of that county.  Although Cowan did not con-
test the action, the circuit judge refused to 
grant a divorce, explaining that the marriage 
was "not valid" and "contrary to the public 
policy of Maryland," and the court could 
only grant divorces to dissolve valid mar-
riages.  The parties each appealed, with Port 
represented by Maryland attorney Michele 
Zavos and the National Center for Lesbian 
Rights Legal Director Shannon Minter, and 
Cowan represented by Mark Scurti, Leslie 
Stellman and Lambda Legal's Director of 
Constitutional Litigation Susan Sommer. 

While the case was pending before the 
Court of Special Appeals, which is Mary-
land's intermediate appellate court, the Su-
preme Court reached out on its own initia-
tive to issue a writ of certiorari and bring the 
case directly up to the highest state court, 
reacting to a developing situation in which 
trial courts in different counties of the state 
have taken different positions on whether 
Maryland same-sex couples who had mar-
ried elsewhere were entitled to get a divorce 
in their home state.

The cross-appellants advanced two dif-
ferent theories.  First, they argued, under 
the doctrine of comity that Maryland courts 
have applied in the past to determine mar-
riage recognition issues, a same-sex mar-
riage lawfully contracted elsewhere should 
be recognized.  Second, they argued, the 
failure to recognize their marriage for this 
purpose violated their equal protection and 
due process rights under the Maryland con-
stitution.  No party, either governmental or 
amicus curiae, filed any opposition to this 
appeal, but the court noted receiving seven 
amicus briefs in support of the appellants.  
The court decided that it could resolve the 

question in the appellants' favor based on co-
mity, making it unnecessary to consider the 
constitutional argument.

The doctrine of comity, as applied in 
Maryland, has a strong bias in favor of rec-
ognizing marriages that were lawful where 
they were contracted.  The court uses the 
Latin term lex loci celebrationis when con-
sidering "foreign" marriages.  There are 
two exceptions to the rule of recognition: 
where the foreign marriage is "repugnant" to 
Maryland public policy, and where recogni-
tion of the marriage is "prohibited expressly 
by the General Assembly."  The court re-
counted the liberal application of this rule in 
past cases.  For example, although Maryland 
does not allow common law marriages (un-
der which a cohabiting couple can be legally 
married simply by holding themselves out 
as such to the community), it will recognize 
common law marriages formed in other 
states.  Applying this rule, the court once 
recognized a common law marriage based 
on a two-week cohabitation by a Maryland 
couple staying in Pennsylvania, a state that 
still allows common law marriage. 

The court pointed out that Maryland has 
also recognized an uncle-niece marriage of 
a Maryland couple who specifically went 
to Rhode Island to get married in order to 
avoid the prohibition of such marriages un-
der Maryland law.  The point is that a mar-
riage is not automatically "repugnant" just 
because Maryland would not issue a license 
to perform such a marriage, or even might 
subject such a marriage to criminal penal-
ties, such as those formerly imposed un-
der the state's ban on interracial marriages 
(which was repealed in 1967).  These days, 
the only way a marriage will be deemed 
repugnant would be through a serious in-
cest violation (such as a marriage between 
brother and sister or parent and child) or a 
polygamous marriage.

Furthermore, the fact that Maryland's 
marriage statute provides that only a mar-
riage between a man and a woman is valid 
in Maryland was not seen by the court as an 
express prohibition on recognizing a same-
sex marriage contracted out of state.  The 
court pointed out that eight attempts have 
been made to enact language expressly for-

MD Court of Appeals Unanimously 
Recognizes Same-Sex Marriages 
Performed Out-of-State
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bidding the recognition of same-sex mar-
riages performed out of state, and they have 
all been unsuccessful.  The court also noted 
an Attorney General Opinion issued in 2010, 
and a subsequent directive by the governor 
to state agencies, as reinforcing its view that 
same-sex marriages performed elsewhere 
should be recognized in Maryland.

The court concluded, "recognizing valid 
foreign same-sex marriages is consistent ac-
tually with Maryland public policy," noting 
the "array of statutes" that "prohibit public 
or private discrimination based on sexual 
orientation," the gubernatorial executive or-
der banning such discrimination by the state 
government, and the state's limited domestic 
partnership law, which "extends to same-sex 
couples, who qualify as domestic partners, 
certain medical and decision-making rights 
as regards one another." 

The court also pointed out a recent en-
actment that granted "recordation, transfer, 
and inheritance tax exemptions to same-sex 
couples who qualify as domestic partners," 
and also cited its own past decisions in child 
custody and visitation cases that had recog-
nized rights in same-sex co-parents.  Finally, 
the court noted the many ways in which the 
state government and other public actors 
had recognized same-sex partners through 
employee benefits policies, and the action by 
the Department of Health and Mental Hy-
giene changing birth certificate procedures 
to recognize same-sex partners as birth par-
ents of children.

The court also noted decisions from 
other states - Wyoming and New York - that 
had applied comity principles in this man-
ner, and observed that states that had refused 
to grant divorces to same-sex couples who 
were married out of state had done so con-
sistent with express statutory prohibitions.

"Under the principles of the doctrine 
of comity applied in our State," concluded 
the court, "Maryland courts will with-
hold recognition of a valid foreign mar-
riage only if that marriage is 'repugnant' 
to State public policy.  This threshold, a 
high bar, has not been met yet; e.g., no still 
viable decision by this Court has deemed 
a valid foreign marriage to be 'repugnant,' 
despite being void or punishable as a mis-
demeanor or more serious crime were it 
performed in Maryland.  The present case 
will be treated no differently.  A valid 
out-of-state same-sex marriage should be 
treated by Maryland courts as worthy of 
divorce, according to the applicable stat-
utes, reported cases, and court rules of this 
State." ■

CT S.Ct. Upholds Hostile 
Work Environment Claim

The Supreme Court of Connecticut has 
upheld a trial court’s ruling granting 
$94,500 in noneconomic damages to 

a gay employee who claimed that he suffered a 
hostile work environment on account of his sexu-
al orientation, in Patino v. Birken Manufacturing 
Company, 2012 WL 1570857 (Conn. May 15, 
2012).  

Connecticut General Statutes Section 46a-
81c provides that “it shall be a discriminatory 
practice… for an employer… to discriminate 
against [any individual] in compensation or in 
terms, conditions or privileges of employment 
because of the individual’s sexual orientation.” 
Patino claimed that from the 1990’s to 2004, 
when his employment was terminated (for rea-
sons unrelated to this case), he was the subject 
of daily name-calling in various languages, so 
much so that he was “overwhelmed by anger 
and by frustration and the humiliation” resulting 
from the harassment. Patino kept a detailed series 
of diaries recording the incidents, and eventually, 
after five or six years, began complaining to his 
supervisor.  Patino filed a total of five complaints 
with the commission on human rights and op-
portunities.  Five months after filing his final let-
ter, Patino brought suit against his employer.

A jury found in favor of Patino and awarded 
him $94,500 in noneconomic damages.  The 
employer filed three motions challenging the 
verdict and monetary award, which were denied.  
On appeal, the employer made three arguments: 
1) that “terms, conditions or privileges” language 
in the statue did not allow for a “hostile work en-
vironment” claim; 2) that the jury’s decision that 
a hostile work environment existed was “wholly 
unsupported by the evidence”; and 3) that the 
monetary reward was excessive.

Chief Judge Roberts, writing for the court, 
held that in construing the statute, the “funda-
mental objective is to ascertain and give effect 
to the apparent intent of the legislature,” and 
stated that the court previously determined that 
“Connecticut antidiscrimination statutes should 
be interpreted in accordance with federal anti-
discrimination laws.”  Since “analogous fed-
eral law that long predates and contains nearly 
identical language” declared in the federal sex 
discrimination context that the phrase “terms, 
conditions, or privileges of employment” evi-
denced intent “to strike at the entire spectrum 
of disparate treatment of men and women in 
employment,” and since Connecticut case law 
also held the phrase covered hostile workplace 
discrimination, the phrase should be interpreted 

to cover hostile workplace discrimination based 
on sexual orientation, and the court rejected the 
employer’s argument.

In their argument that the jury’s decision was 
wholly unsupported by the evidence, the employ-
er claimed that: 1) the derogatory slurs were not 
made directly to Patino but merely were stated 
in his presence; 2) the slurs were in languages 
Patino did not understand and further had mean-
ings other than derogatory slurs (for example, 
“pato” means a male duck in Spanish); and 3) 
Patino opted to work on holidays which he was 
entitled to take off, thus showing that his work 
environment was not sufficiently hostile to deter 
him from coming in to work at times when he 
did not have to do so.  Judge Roberts cited case 
law stating that slurs need not be made directly 
to an employee to be actionable and further that 
in this case many were made in Patino’s “aisle” 
at work or made with eye contact.  Next, he 
stated that “when one definition of a term pre-
dominates, courts may follow the interpretation 
most reasonable in context,” stating that it was 
unlikely “employees would discuss male ducks 
on the shop floor of an industrial plant.”  Finally, 
Judge Roberts stated that there was “no author-
ity for the proposition that employees must take 
every opportunity offered to them to avoid their 
workplace in order to assert a hostile work envi-
ronment claim,” and held that the trial court did 
not err in upholding the jury’s findings.

Finally, in assessing whether the $94,500 
damages award was excessive, “giving every 
reasonable presumption in favor of the verdict’s 
correctness, we conclude that the trial court did 
not abuse its discretion when it determined that 
the plaintiff presented sufficient evidence to sup-
port the damages award…[as] the Jury reason-
ably could have credited the plaintiff’s testimony 
that the harassment he experienced over the pe-
riod of more than two years at issue devastated 
and overwhelmed him, making him angry, sad, 
and humiliated, and feeling diminished.”  Judge 
Roberts further compared the verdict to “verdicts 
awarded under similar circumstances,” stating 
that “serious discrimination cases may in fact 
warrant damages awards of $77,000, and some-
times even $100,000 or more,” and concluding 
that the trial court did not abuse its discretion in 
upholding the verdict.

Judge Roberts concluded that for the forego-
ing reasons, the trial court did not abuse its discre-
tion when it denied the employer’s post-trial mo-
tions, and noted that the other justices of the court 
concurred in his opinion. —Bryan Johnson
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6th Circuit Affirms Summary Judgment for 
Employer in Gay Hostile Environment Case

In some ways, the 6th Circuit U.S. 
Court of Appeals' decision in Kalich 
v. AT&T Mobility, LLC, 2012 WL 

1623193 (May 10, 2012), is entirely 
unexceptionable.  In compliance with 
existing precedents, the court agreed 
with District Judge David M. Lawson 
(E.D.Mich.) that Jeffrey Kalich was 
not entitled to a trial of his hostile en-
vironment sexual harassment claim 
under Title VII because, among other 
things, sexual orientation discrimina-
tion claims are not covered by Title 
VII.  Neither Michigan nor federal law 
forbids sexual orientation discrimina-
tion in the workplace, so if an employee 
who is perceived to be gay is singled out 
for continuing verbal harassment by a 
supervisor because of that perception, 
there is no legal redress.

In addition, the court found that 
once Mr. Kalich went over his supervi-
sor's head to complain about the harass-
ment, the company took the complaint 
seriously, investigated, and permanently 
transferred the offending supervisor to a 
different region, after giving him a dis-
ciplinary warning and instructing him 
not to contact Kalich, thus overcoming 
any argument that the company should 
be held liable for the supervisor's ac-
tions on a theory of respondeat superior.  
(Had the supervisor taken any tangible 
action against Kalich, respondeat supe-
rior liability would arise, provided, of 
course, that the adverse action was taken 
because of Kalich's sex.)

Hostile environment sex discrimi-
nation cases are difficult to win in any 
event, as the Supreme Court has set a 
high evidentiary bar, and many such 
claims are lost on summary judgment 
based on the trial judge's conclusion that 
a reasonable jury could not conclude 
that the plaintiff had been subjected to 
harassment so severe or pervasive as to 
adversely affect "terms and conditions 
of employment."  Reading the opinion 
for the court by Circuit Judge Bernice 
Bouie Donald, it seems clear that Mr. 
Kalich, a retail store manager for AT&T 
in Clarkston, Michigan, was subjected 
to prolonged and repeated verbal harass-
ment by David Rich, the company's area 
sales manager.  Rich visited Kalich's 

store approximately ten times per month 
and, according to Kalich's allegations, 
produced a steady stream of demean-
ing remarks and comments, frequently 
in the presence of Kalich's subordinates.

Unlike the sort of crude verbal ha-
rassment to which gay employees are 
sometimes subjected, Rich did not in-
dulge in overtly homophobic epithets or 
make threatening or intimidating ges-
tures.  Instead, he said things like, "Oh, 
I like your glasses.  You should change 
your name to Virginia or Margaret.  No, 
I like Virginia the best," and would then 
refer to Rich using female names for the 
rest of the day in conversation with oth-
er staff members.  During one visit, he 
referred to Kalich's dog, stating, "What 
kind of dog is that?  Oh, how cute.  It 
figures.  That's the perfect dog for you.  
What's his name?  Fluffy, Oliver?  Okay, 
Tell Oscar - I mean Oliver or Fluffy or 
whatever, hello."  "Thereafter," wrote 
the court, "Rich regularly referred to 
Kalich's dog by the names of Fluffy or 
Princess."  Another time, commenting 
on how thin Kalich was, he said, "What?  
You do not eat?  You are wasting away.   
Your pants don't even fit you right any-
more.  You look like a girl."  Kalich had 
a red equality sticker on his car, which 
prompted Rich to ask whether he had a 
"Swedish flag" on the car.  Further com-
ments along these lines are detailed in 
the court's opinion.

Although the company took action 
against Rich, as noted above, after Ka-
lich had filed a complaint, Kalich took 
a leave of absence about the time that 

AT&T's EEO department began inves-
tigating his complaint. Shortly after he 
was informed of the disciplinary steps 
that AT&T had taken against Rich, he 
submitted his resignation, stating that 
the "dynamics of the work environment 
had changes as a result of the EEO in-
vestigation, which included interviews 
with all of the store employees."  Kalich 
also feared that despite the reassign-
ment, he might in future encounter Rich.

In a same-sex hostile environment 
harassment case under Title VII, the 
plaintiff's initial burden is to show that 
he was targeted for harassment because 
of his sex.  The district court found, and 
the court of appeals agreed, that Kalich 
had failed to do this.  Kalich presented 
no evidence that Rich was seeking sexu-
al favors from him or had a general hos-
tility to men in the workplace, or that 
Rich treated men worse than women. 

"By all accounts," wrote Judge Don-
ald, "Kalich established that Rich cre-
ated very unpleasant working condi-
tions for the employees that were in 
Rich's chain-of-command.  While 
Kalich seemed to be the primary tar-
get of Rich's campaign of teasing and 
name-calling, there is no evidence that 
Rich singled Kalich out 'because of' his 
gender.  In fact, Kalich acknowledged 
in his deposition that he believed Rich 
made the derogatory comments because 
he knew or suspected that Kalich was 
gay.  Under Michigan law, as under Ti-
tle VII, sexual orientation is not a pro-
tected classification.  Thus, harassment 
or discrimination based upon a person's 

In a same-sex hostile environment  
harassment case under Title VII,  
the plaintiff's initial burden is to show 
that he was targeted for harassment  
because of his sex.
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A panel of the 6th Circuit U.S. Court 
of Appeals reversed a summary 
judgment order that District Judge 

Robert Holmes Bell (W.D.Mich.) had is-
sued in the case of Davis v. Prison Health 
Services, 2012 WL 1623216 (May 10, 
2012), finding that state prison inmate 
Ricky Davis had alleged sufficient facts to 
raise an inference of anti-gay discrimina-
tory intent in Prison Health Service's de-
cision to remove him from working in an 
off-site public works program.  The opin-
ion by Circuit Judge Julia Smith Gibbons 
finds that Judge Bell wrongly relied on the 
defendant's response to Davis's grievance 
in deciding whether to dismiss his claim, 
and also wrongly applied the concept of 
the "class of one" claim to find that Davis 
could not raise an Equal Protection argu-
ment.

According to Davis's complaint, he is 
an openly gay insulin-dependent diabetic 
inmate at Florence Crane Correctional Fa-
cility in Coldwater, Michigan.  Davis said 
that he was the only gay inmate who was 
assigned to the off-site public works pro-
gram.  He claimed that the public-works 
officers - employees of Prison Health 
Services - "treated him differently than 
other inmates, ridiculed and belittled him, 
and 'made a spectacle' of him when they 
brought him back to the correctional fa-
cility after a public works assignment."  
Among other things, he said that "these 
officers did not want to strip search him 
because he was a homosexual and that 
they would make 'under the breath' re-
marks when selected to do so."

The officers carried packets of honey 
while supervising the off-site inmate 
workers because there were several insu-
lin-dependent diabetics among them and 
the honey packets could be used to relieve 
any low-blood-sugar incidents that might 
occur.  On December 2, 2009, alleges Da-
vis, he was working in the program when 
he complained that he thought he was suf-
fering from low blood sugar.  He claims 
that the officer on duty refused to directly 
hand him the honey packet, instead hand-
ing it to another inmate to give to Davis.  
Davis claimed that this showed the offi-
cer's "animus toward or discomfort with 
him as an openly gay man."  After Davis 

received the honey, he went back to work 
and completed his shift.  At the end of the 
shift, an officer had Davis fill out a medi-
cal health care request and meet with a 
nurse back at the correctional facility.   
The nurse determined that his blood lev-
els were normal and that he had a "false 
alarm."  The Prison Health unit manager 
then ordered that Davis be removed from 
the public works program.

Davis says he was told he was being re-
moved because he was a diabetic and that 
the manager "wasn't going to be respon-
sible if something happened to you while 
you were out on work assignment."  But 
Davis claims that the officers, who were 
uncomfortable with an openly gay man, 
were using any excuse to get him off the 
detail, so this incident was, in his view, a 
pretext for anti-gay discrimination.  He also 
claimed that other similarly-situated non-
gay insulin-dependent diabetics were al-
lowed to continue working in the program. 

He filed a grievance, which drew a 
response that contradicts his version of 
events.  According to the grievance re-
sponse, his complaint of low blood sugar 
caused the officer to return the entire group 
to the correctional facility early.  "Custody 
concerns or reoccurrence and disruption to 
the work group, possible security risk to the 
public by the remainder of the group while 
the officer is attending to grievant's medi-
cal condition caused the medical provider 
to restrict him to facility grounds work.  
Grievant admitted to HUM he is non-
compliant with diabetic recommendation."  
Davis contested this response, pointing out 
that he had finished out his shift, that all he 
had required from the officer was the pack-
et of honey - not treatment, and that he had 
not admitted to being non-compliant with 
his treatment for diabetes.  His appeal was 
denied and he filed suit, claiming a 14th 
Amendment violation. 

The trial judge, screening the pro se 
complaint, dismissed the equal protection 
claim, saying that it failed under a rational 
basis review because Davis failed to iden-
tify other prisoners who were similarly 
situated in all relevant respects - i.e., "any 
other diabetic prisoner who caused an in-
cident requiring the work crew to return 
to the facility prematurely so that he could 

6th Circuit Revives Gay Inmate's 
Equal Protection Claim Against 
Prison Health Services

sexual orientation cannot form the basis 
of a cognizable claim.  Moreover, teas-
ing and name-calling, while inappropri-
ate in a professional environment, are 
insufficient to state a claim for sexual 
harassment."

The court also rejected Kalich's argu-
ment that the evidence showed he was 
"subjected to unwelcome sexual con-
duct or communication," another sign of 
hostile environment sexual harassment.  
The court did not see Rich's comments 
as being sexual in nature.  "Kalich con-
tends that comments designed to 'bring 
him out of the closet' as a homosexual 
man inherently relate to sex," wrote 
Judge Donald, but the court rejected the 
argument that this turned the comments 
in "sexual conduct or communication." 
"Viewing the evidence in the light most 
favorable to Kalich," wrote the judge, 
"the vast majority of the comments Ka-
lich cited in his complaint cannot be 
construed as sexual in nature.  Rich's 
remarks about Kalich's glasses, or refer-
ring to Kalich by various female names, 
or about his 'cute' dog do not inherently 
pertain to sex, nor do Rich's remarks 
about the fit of Kalich's clothes, his sew-
ing abilities, or that he was 'wasting 
away' and 'looked like a girl.'"  The court 
concluded that there was no evidence of 
any "gender-based animus."

This case, and others like it, stands 
as a rebuke to those politicians who 
oppose statutory bans on sexual orien-
tation discrimination by claiming that 
such discrimination does not take place.  
Discrimination, especially of the hostile 
environment variety, can be quite subtle.  
One can't read the court's summary of 
Kalich's allegations without seeing that 
Rich deliberately engaged in conduct in-
tended to make Kalich feel uncomfort-
able and demeaned in front of his sub-
ordinates, placing him in a position that 
Kalich finally concluded was untenable, 
even after the company had decided to 
transfer Rich to a different region.  Ka-
lich felt that he couldn't return to man-
age the store after what had happened.  
Rich succeeded in driving him from 
that workplace, and it seems clear -- and 
the court doesn't deny it -- that this was 
due to Kalich's sexual orientation.  The 
lack of statutory protection meant that 
he could not obtain financial redress in 
the form of damages under Title VII or 
the state's sex discrimination law for the 
loss of his job and status. ■
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In Redd v. NYS Division of Parole, 2012 
WL 1560403 (C.A.2 (N.Y.)), the U.S. 
Court of Appeals for the Second Circuit 

reversed a district court’s ruling dismiss-
ing the hostile work environment claim 
of a female parole officer, brought under 
Title VII, alleging several instances of a 
female supervisor touching her breasts. 

The lower court had granted summa-
ry judgment to the defendants, dismiss-
ing such claims based on the notion that 
such contact was not “objectively hostile” 
or “abusive enough” to meet required 
standards and, further, that the contact 
was “relatively minor” and “incidental” 
contact and thus not actionable. The rul-
ing, by Amalya L. Kearse, quite sensibly 
determined that a reasonable jury could 
conclude the opposite: that the repeated 
touching of gender-specific body parts 
could create a physically threatening and 
humiliating work atmosphere and, more-
over, that such contact could constitute 
sexual abuse based on the plaintiff’s sex.  

The plaintiff, Fedie R. Redd, was em-
ployed as a parole officer by the New York 
State Division of Parole since April 1990. 
In 2005, while Redd was working in a 
Parole Division office in Queens, Area 
Supervisor Sarah Washington was trans-
ferred to the same location to head the of-
fice. Redd claimed that on three occasions 
over the course of five months Washington 
made sexual advances to her, all involving 
the touching of Redd's breasts. 

The incidents ranged from Washing-
ton’s alleged “brushing up” against Redd’s 
breasts while Redd was in her office; to 
touching and rubbing her breasts while 
Redd stood in a hallway; and another in-
cident where Washington reached over a 
secretarial area to touch Redd’s breasts. 
Redd, who initially represented herself 
pro se, testified these acts made her feel 
physically threatened and she perceived 
them to be sexual in nature.

Notably, during the course of a depo-
sition of Washington conducted by Redd, 
Washington never denied the contact with 
Redd’s breasts but quarreled only with the 
characterization in Redd’s questions of 
whether she had made “physical contact” 
with Redd or put her “hands” on Redd. 

Nonetheless, the district court seemed 
to embrace a rather formalistic view. For 
example, the district court determined that 

“Redd has failed to offer evidence that the 
relevant conduct occurred because of her 
membership in a protected class.” The 
court was correctly citing precedent en-
suring that not all objectionable conduct 
in the workplace is actionable under Title 
VII. But the repeated touching of breasts 
seems like a persuasive example of con-
duct premised on one’s gender.

Thus the circuit court had no problem, 
at least on a summary judgment motion, 
in recognizing the possibility that a rea-
sonable jury could conclude that, in fact, 
a female supervisor repeatedly fondling a 
subordinate’s breasts just might be sexu-
ally motivated. Or, as the court puts it, 
“Direct contact with an intimate body part 
constitutes one of the most severe forms of 
sexual harassment.”

Moreover, far from characterizing such 
conduct as “minor,” the court concluded 
the “repeated touching of intimate parts of 
an unconsenting employee's body” is “not 
conduct that is normal for the workplace.” 

The court also addressed Redd’s 
claims brought against the Division of Pa-
role. Under Title VII, an employer is pre-
sumptively liable for sexual harassment in 
violation of Title VII if the plaintiff was 
harassed not by a mere coworker but by 
someone with supervisory (or succes-
sively higher) authority over the plaintiff. 
Here, the Division of Parole contended, 
that no corrective action was required 
because Redd did not sufficiently com-
plain about Washington's conduct. The 
court, however, determined that there was 
evidence in the record showing that Redd 
had complained about Washington to the 
Division's Director of Human Resources.  
Accordingly, the court found that factual 
issues remained to resolve.

All told, the lower court seemed to this 
writer to be unsure of how to interpret the 
inappropriate actions of a female supervi-
sor towards a female subordinate, appear-
ing to err on the side of believing that much 
more than the obvious was needed to con-
clude that it was harassment based on sex. 
The circuit court, to its credit, adopted a 
common sense approach to both the con-
duct and the context in deciding that, at 
a minimum, summary judgment must be 
denied to the defendants. —Brad Snyder 

Brad Snyder is the Executive Director of LeGaL.

2nd Circuit Revives Title VII Sexual 
Harassment Claim

receive medical treatment" - and that his 
claim was barred by the Supreme Court's 
ruling in Engquist v. Oregon Department 
of Agriculture, 553 U.S. 591 (2008), which, 
according to the trial judge, excluded any 
equal protection claims involving rational 
basis review that challenged "subjective 
discretionary decisions" made by prison 
officials.

This was wrong on both counts, held 
the 6th Circuit panel. 

For purposes of deciding whether to 
dismiss a claim, the trial judge is sup-
posed to accept as true the factual alle-
gations of the plaintiff and not pay any 
attention to the factual allegations of the 
defendant, since the issue in screening 
complaints, as on a motion to dismiss, 
is whether the plaintiff has alleged facts 
which, if believed by a fact-finder, would 
support his claim.  Davis had alleged that 
there were other, non-gay diabetic prison-
ers who were allowed to continue in the 
program, and that, contrary to the state-
ment in the response to his grievance, he 
had not caused the work detail to return 
to the facility early.  Furthermore, he had 
alleged facts that would support an infer-
ence of anti-gay bias by the officers.

As to Engquist, the court observed 
that the Supreme Court's ruling in that 
case dealt with public employees who 
raised complaints of arbitrary treatment 
that were not based on their membership 
in any class or group - so called "class of 
one" claims.  This was not true of Davis's 
claim, which was based on his member-
ship in the group of gay people.  The 6th 
Circuit pointed out that equal protection 
claims based on sexual orientation are 
clearly cognizable in the case law of the 
6th Circuit and other circuits.  See, for 
example, Johnson v. Knable, 862 F.2d 
314 (table), 1988 WL 119136 (4th Cir. 
1988), a case directly on point, holding 
that a prisoner had stated a valid equal 
protection claim when he alleged he was 
denied a work assignment because of his 
sexual orientation.  The court decided 
that it did not have to address the defen-
dant's claim that under Engquist it could 
not be held liable for "discretionary" 
decisions, having decided that Engquist 
did not apply to this case because it is 
not a "class of one" case.

Although Davis brought his case pro 
se, on appeal he was represented by the 
ACLU LGBT Rights Project and the 
ACLU of Michigan. ■
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A unanimous four-judge panel of 
the New York Appellate Divi-
sion, 3rd Department, rejected 

old precedents on May 31 and ruled 
that “falsely describing a person as les-
bian, gay or bisexual” is no longer re-
garded as “slander per se” under New 
York tort law.  Yonaty v. Mincolla, No. 
512996.  “Given this state’s well-de-
fined public policy of protection and 
respect for the civil rights of people 
who are lesbian, gay or bisexual, we 
now overrule our prior case to the con-
trary and hold that such statements are 
not defamatory per se,” wrote Justice 
Thomas Mercure.

The plaintiff alleged that the defen-
dant’s action in telling the plaintiff’s 
girlfriend’s mother that the plaintiff 
was gay “caused the deterioration and 
ultimate termination of his relation-
ship with his girlfriend,” wrote Justice 
Mercure.  Plaintiff alleged slander per 
se, intentional infliction of emotional 
distress and prima facie tort.  The 
plaintiff did not allege any pecuniary 
damages (i.e., “special damages”) as 
a result of the statement that he was 
gay.  Broome County Supreme Court 
Justice Phillip Rumsey granted sum-
mary judgment to defendant on the 
IIED and prima facie tort claims, but 
denied summary judgment on the slan-
der claim, finding himself bound by 
3rd Department precedent and a large 
accumulation of prior decisions hold-
ing that falsely calling somebody gay 
is presumed to be harmful to an indi-
vidual’s reputation.  

Under New York precedents, the 
question whether a particular state-
ment about somebody could be con-
sidered defamatory is a question of 
law.  The trial judge has to decide, 
based on the Complaint, whether a 
statement has “defamatory conno-
tations” by considering whether “it 
tends to expose a person to ‘public 
hatred, shame, obloquy, contumely, 
odium, contempt, ridicule, aversion, 
ostracism, degradation or disgrace, or 
to induce an evil opinion of [a per-
son] in the minds of right-thinking 
persons,’” according to the old New 
York cases that set out the essen-
tial elements of the tort.  In cases of 
slander, a verbal rather than a writ-
ten communication, the common law 

rule required an allegation of “special 
damages” unless the words fell into 
one of the recognized categories of 
slander “per se” that are presumed to 
be harmful to reputation.  Tradition-
ally, New York courts have regarded a 
false imputation of homosexuality as 
being one of those categories.

“We agree with defendant and 
amici that these Appellate Division 
decisions are inconsistent with cur-
rent policy and should no longer be 
followed. . .  Defendant and amici ar-
gue – correctly, in our view – that the 
prior cases categorizing statements 
that falsely impute homosexuality as 
defamatory per se are based upon the 
f lawed premise that it is shameful and 
disgraceful to be described as lesbian, 
gay or bisexual.  In fact, such a rule 
necessary equates the individuals 
who are lesbian, gay or bisexual with 
those who have committed a ‘serious 
crime’ – one of the four established 
per se categories.  That premise is in-
consistent with the reasoning under-
lying Lawrence v. Texas, in which the 
[U.S. Supreme] Court held that laws 
criminalizing homosexual conduct 
violate the Due Process Clause of the 
Fourteenth Amendment of the United 
States Constitution.”  

The court also noted developments 
in New York law that undercut the tra-
ditional rule, not least the passage in 
June 2011 of the Marriage Equality 
Act opening up the right to marry to 
same-sex couples in New York.  The 
court also noted the Sexual Orienta-
tion Non-Discrimination Act, and the 

“myriad of ways” that New York law 
had begun to recognize same-sex part-
ners even prior to the passage of mar-
riage equality.  The court also noted 
that “the most recent Appellate Divi-
sion decision considering the issue 
in depth was decided nearly 30 years 
ago,” and at that time relied in part 
on federal laws excluding gays from 
serving in the military or immigrating 
to the United States as justification 
for the presumption that falsely call-
ing somebody gay would be harmful 
to them.  The court noted that both of 
those federal policies have changed.  
(The immigration ban was repealed in 
1990, and the military service ban was 
ended in September 2011.)  

“While lesbians, gays and bi-
sexuals have historically faced dis-
crimination and such prejudice has 
not been completely eradicated,” 
wrote Justice Mercure, “the fact of 
such prejudice on the part of some 
does not warrant a judicial holding 
that gays and lesbians [and bisexu-
als], merely because of their sexual 
orientation, belong in the same class 
as criminals,” quoting from a federal 
court ruling that disputed the ratio-
nale for the traditional New York 
rule.  “In short, the disputed state-
ments in this case are not slanderous 
per se and, thus, plaintiff’s failure to 
allege special damages requires that 
the remaining cause of action for 
slander be dismissed.”

Lambda Legal filed an amicus brief 
by its staff attorney Thomas W. Ude, 
Jr., in support of defendant’s appeal. ■

NY App. Ct. Reverses Course in Gay Defamation Case

Prior cases categorizing statements 
that falsely impute homosexuality as 
defamatory per se are based upon the 
flawed premise that it is shameful and 
disgraceful to be described as lesbian, 
gay or bisexual.
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On April 24, 2012, Judge John G. 
Heyburn II of the U.S. District 
Court for the Western District of 

Kentucky at Louisville found after a two 
day bench trial that a plaintiff had been 
unconstitutionally terminated by his em-
ployer because of his sexual orientation.  
Stroder v. Commonwealth of Kentucky 
Cabinet for Health and Family Services, 
2012 WL 1424496. 

The plaintiff is Milton Elwood Stroder, 
an openly gay man. He sued his former 
employer, the Commonwealth of Kentucky 
Cabinet for Health and Family Searches 
(CHFS).  Stroder began working for CHFS 
in July 2008, and was subject to a one-year 
probationary period. In late 2008, a former 
CHFS employee filed a racial discrimina-
tion and sexual harassment suit against 
his supervisor, Perry Puckett. As a result 
of document production in that case, a 
CHFS staff attorney, Amber Arnett, un-
covered “rampant violations of [CHFS’s] 
Internet Usage Police within Stroder’s 
department.”  Arnett transmitted a list of 
the employees who appeared to have vio-
lated the Internet Usage Policy to Michelle 
Kent, who was in charge of recommending 
employment actions at CHFS.  Arnett ad-
vised Kent to investigate four employees, 
beginning with two of those on probation, 
in light of CHFS’s “zero-tolerance” policy 
toward misconduct by probationary em-
ployees. Stroder was still on probation at 
that time, as well as a woman in his depart-
ment named Shannon Duncan who was 
heterosexual and married.  Stroder and 
Duncan’s situations were factually similar 
in a number of ways: they were hired at the 
same time, they shared the same training 
group, they held the same position within 
the same department (Adjudicator I within 

CHFS), they were accountable to the same 
manager, their probationary periods would 
end on the same exact day, and the nature 
of their violations of the Cabinet’s Internet 
Usage Policy was substantially similar. 

In Stroder’s inappropriate emails, he refer-
enced his gay partner and used “homosexual 
slang” like “princess” “queen” and “bitch.” It 
appears that these emails were only sent to 
Perry Puckett. In her emails, Duncan dis-
cussed social and personal topics like wed-
ding planning and “thirsty Thursday.” Dun-
can also sent a chain email of semi-naked 
men in suggestive poses. According to Judge 
Heyburn, “[a]ll parties agreed that one cannot 
distinguish between the quantity or context of 
the inappropriate email usage by Stroder or 
Duncan.” In fact, it seems that inappropriate 
internet/email usage at CHFS was rampant: 
“Numerous exhibits offered into evidence 
show that the extent of inappropriate internet 
usage within [CHFS] was staggering. Some 
emails are crass and include candid photos of 
scantily clad obese women in various public 
settings. Others include lengthy checklists 
that require employees to answer very person-
al and revealing questions about themselves, 
then calculate a score based on their answers 
to determine how their indecencies compare 
with those of their colleagues. In short, the 
emails of employees within [CHFS] illustrate 
rampant personal use of work computers.” 
(Footnote 5)

On July 20, 2009, Kent submitted a re-
quest for “snapshots” of both Stroder and 
Duncan’s email accounts. Snapshots in-
clude all sent, received and deleted emails 
currently in an employee’s account. Ac-
cording to the defendants, CHFS policy 
requires that an employee’s snapshot be 
received and reviewed prior to any ad-
verse action being pursued.

However, by July 30, 2009, Kent still 
had not received either Stroder or Duncan’s 
snapshots, and their probationary periods 
would end the next day. Yet Kent spoke 
to Arnett about whether the emails she 
uncovered would justify Stroder’s termi-
nation. It was undisputed that Arnett and 
Kent did not discuss terminating Duncan. 
On July 31, 2009, Kent drafted a memo 
recommending separation based solely 
upon Stroder’s inappropriate emails. On 
that same day, she received Stroder’s snap-
shot, but it is unclear, according to Judge 
Heyburn, whether Kent reviewed it prior 
to recommending termination. 

Stroder was thereafter terminated, 
based on Kent’s memo, and he commenced 
this action. In it, he alleged that he was dis-
criminated against because of his sexual 
orientation. He also asserted a denial of 
his equal protection rights under § 1983. 
The court applied a rational basis standard, 
because he is not a member of a suspect 
or quasi-suspect class as per 6th Circuit 
precedents. Because Stroder established 
a prima facie case of discrimination, the 
burden shifted to the defendants to show 
some legitimate nondiscriminatory reason 
for terminating him. The defendants put 
forth that his violation of the Internet Us-
age Policy was a legitimate reason for ter-
minating Stroder, a probationary employee. 
However, the court focused on the differ-
ent treatment of Stroder and Duncan, who 
were similarly situated employees. 

The court found that this permitted it to 
conclude that the challenged employment 
decision was based upon discriminatory 
animus. Judge Heyburn wrote: “[t]he evi-
dence suggests that Kent was determined 
to act on Stroder based upon the homosex-
ual nature of his email interactions, leav-
ing the court to disbelieve that Kent decid-
ed to proceed with Stroder’s termination 
first as a matter of mere happenstance. The 
Court therefore finds by a preponderance 
of the evidence that Defendants discrimi-
nated against Stroder because of his sexu-
al orientation. As a consequence, Stroder 
was terminated; another who did the same 
things was spared. This is unfair and un-
equal treatment.” —Eric J. Wursthorn 

Eric J. Wursthorn is a Senior Court Attor-
ney in the New York State Unified Court 
System.

Gay Man Fired Because of Anti-Gay Animus Over Work 
Emails Wins Equal Protection Judgment

The court found that evidence allowed it 
to conclude that the challenged employ-
ment decision was based upon discrimi-
natory animus.
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Virginia District Court Rejects Gay Activist’s Defamation 
Suit Against Ex-Gays Leader

I n an opinion f i led Apri l  25, 
2012 in  Besen v.  Parents  and 
Friends of  Ex- Gays,  Inc. ,  2012 

WL 1440183 (E.D.  Va.) ,  the  court 
threw out  a  defamation claim 
brought  against  the President  and 
CEO of  Parents  and Friends of 
Ex-Gays (PFOX),  Gregory Quin-
lan,  for  lack of  specif ic i ty  in  the 
pleading.

Through PFOX, Quinlan fre-
quent ly  makes publ ic  appearanc-
es  during which he espouses  the 
view that  homosexuals  can change 
their  or ientat ion.   In  fact ,  PFOX’s 
ent i re  mission is  to  “educate” the 
publ ic  about  homosexual i ty;  spe-
cif ical ly ,  that  i t  i s  a  “defect”  that 
can be voluntar i ly  changed.    Dur-
ing one of  his  regular  appearanc-
es ,  Quinlan made comments  about 
Wayne Besen,  Execut ive Direc-
tor  of  Truth Wins Out  (TWO),  an 
organizat ion that  advocates  for 
LGBT equal i ty ,  which included 
the fol lowing:  “Wayne Besen.  
He’s  asked for  people ,  you know, 
somebody needs to  run Greg over .  
He needs to  be hi t  with a  bus.  
Somebody should inject  him with 
AIDS.   Those are  the things that 
Wayne Besen and Truth Wins Out 
says about  me.”

Besen demanded that  Quinlan 
retract  his  s ta tements ,  but  Quin-
lan insis ted that  his  comments 
were accurate  and that  the quotes 
were taken from a “private  con-
versat ion” between himself  and 
Besen.   Quinlan also took to 
PFOX’s blog,  and suggested that 
Besen’s  a t t i tude was related to 
“his  f i r ing from the Human Rights 
Campaign.”

Besen,  whose responsibi l i t ies 
a t  TWO include educat ion of  the 
publ ic  and fundrais ing,  became 
concerned that  his  reputat ion 
would suffer  because of  Quinlan’s 
s ta tements .   With diminished 
credibi l i ty ,  Besen fel t  that  he 
could not  succeed in  his  job and 
his  personal  mission.   Accord-
ingly,  Besen f i led sui t  in  Febru-
ary 2012,  c la iming that  Quinlan’s 
s ta tements  were defamatory per 

se ,  and as  such,  were presumed to 
be injur ious to  Besen’s  “business 
and personal  reputat ion.”  

In the complaint, Besen denied 
the accuracy of the quotes Quinlan 
attributed to him, and alleged that 
Quinlan had full knowledge that 
Besen did not say the things Quin-
lan claimed.  Further, as Quinlan 
was appearing in the scope of his 
position at PFOX when he made the 
allegedly defamatory statements, 
Besen argued that PFOX could 
also be held liable. Both PFOX and 
Quinlan filed motions to dismiss 
based on Federal Rule 12(b)(6). 

The opinion by District Judge 
Henry E. Hudson noted the tried-
and-true standard a pleading must 
satisfy to survive a motion for dis-
missal:  a short and plain statement 
of the claim, which states a claim to 
relief that is plausible on its face.  
While Besen’s claim seems to meet 
those standards, the nature of his 
claim ultimately doomed his case.  
Defamation claims require the plain-
tiff to show the defendant published 
an actionable statement with the req-
uisite intent.  However, a “public 
figure” plaintiff alleging defamation 
must meet a higher standard: that the 
defendant acted with “actual mal-
ice,” and that “the defamatory false-
hood was made with knowledge of 
its falsity or reckless disregard for 
the truth.” Gertz v. Robert Welch, 
Inc., 418 U.S. 323 (1974).  

Judge  Hudson noted  tha t  th i s 
requi rement  ex is t s  to  ensure  un-

inhib i ted  deba te  on  publ ic  i s sues 
- -  i s sues ,  the  opin ion  cont inues , 
l ike  gay  r igh ts ,  which  have  of -
ten  fea tured  in  the  na t iona l  spot -
l igh t .   By  ac t ive ly  inser t ing  h im-
se l f  in to  the  LGBT r ights  deba te , 
vo luntar i ly  assuming a  leadersh ip 
ro le ,  and  seeking  to  inf luence  the 
outcome of  the  deba te ,  Besen  be-
came a  “ l imi ted-purpose”  publ ic 
f igure .  

A s  a  p u b l i c  f i g u r e ,  B e s e n 
m u s t  p l e a d  f a c t s  w h i c h  s h o w  a c -
t u a l  m a l i c e  o n  t h e  p a r t  o f  Q u i n -
l a n ,  w i t h  s u f f i c i e n t  s p e c i f i c i t y 
t o  o v e r c o m e  t h e  r e q u i r e m e n t s 
o f  R u l e  1 2 ( b ) ( 6 ) .   B e s e n ’ s  c o m -
p l a i n t ,  t h e  c o u r t  n o t e s ,  m e r e l y 
a l l e g e s  t h a t  Q u i n l a n  m a d e  t h e 
s t a t e m e n t s  a n d  k n e w  t h a t  t h e y 
w e r e  f a l s e .   B e y o n d  t h o s e  c o n -
c l u s i o n s ,  B e s e n  p r e s e n t s  n o  f u r -
t h e r  e v i d e n c e  a n d  a l l e g e s  n o  f u r -
t h e r  f a c t s .  T i m e  a n d  t i m e  a g a i n , 
c o u r t s  h a v e  h e l d  t h a t  s i m p l y  r e -
c i t i n g  t h e  l e g a l  s t a n d a r d s  o f  a 
c a u s e  o f  a c t i o n  i s  i n s u f f i c i e n t  t o 
s u r v i v e  a  m o t i o n  t o  d i s m i s s .    

Here, Besen seems to have pled no 
facts at all. Instead, he relied on con-
clusions with nothing to back them 
up, and accordingly the defendants’ 
motion to dismiss was granted.  The 
case serves as a lesson to anyone 
seeking to file a defamation claim, 
that merely saying ‘I was defamed!’ 
just won’t cut it. —Stephen Woods 

Stephen Woods is a Licensing Associate 
at Condé Nast Publications

By actively inserting himself into the 
LGBT rights debate, voluntarily assuming 
a leadership role, and seeking to influ-
ence the outcome of the debate, Besen 
became a “limited-purpose” public figure.
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On May 3, the Office of Nebraska 
Attorney General Jon Bruning, who 
was a Republican candidate for the 
United States Senate, issued a written 
opinion over the signature of Assistant 
Attorney General Dale A. Corner, as-
serting that "political subdivisions" in 
Nebraska do not have the authority to 
"create protected classes not listed in 
state statute."  The opinion was issued 
at the request of State Senator Beau 
McCoy, whose attempt to procure the 
enactment of a law prohibiting local 
governments from extending their civ-
il rights laws to include categories not 
covered in the state's civil rights law 
was unsuccessful.  Senator McCoy's 
bill was provoked by the enactment of 
such a law in Omaha, and the penden-
cy of another in Lincoln.

The Attorney General Opinion con-
fronts the fact that the Nebraska leg-
islature has enacted a statute that, on 
its face, authorizes incorporated cities 
and counties to do just what the Opin-
ion says they may not do. 

Nebraska Revised Statutes sec. 
20-113 states: "Any incorporated city 
may enact ordinances and any county 
may adopt resolutions which are sub-
stantially equivalent to the Age Dis-
crimination in Employment Act, the 
Nebraska Fair Employment Practice 
Act, the Nebraska Fair Housing Act, 
and sections 20-126 to 20-143 and 48-
1219 to 48-1227 or which are more 
comprehensive than such acts and sec-
tions in the protection of civil rights."  
The section also states: "The local 
agency shall have within its authority 
jurisdiction substantially equivalent to 
or more comprehensive than the Equal 
Opportunity Commission or other en-
forcement agencies provided under 
such acts and sections...."

In a 1981 Attorney General Opin-
ion, the office confronted this question 
and opined that "although the 'more 

comprehensive than' language could 
provide incorporated cities and coun-
ties with the authority to enact ordi-
nances or resolutions protecting clas-
sifications of persons not specifically 
set out in the state anti-discrimination 
statutes, a contrary interpretation also 
is feasible," and suggested that the leg-
islature enact "clarifying legislation" 
so as to "eliminate any doubts in this 
matter."  The legislature has not acted.

The AG Opinion notes that when the 
"more comprehensive" language was 
added to the statute by the legislature 
in 1974, an assistant city attorney who 
participated in drafting the bill had 
explained its purpose by stating it was 
to counter any argument that a local 
ordinance might go beyond the scope 
of legislative authority because it did 
not use "exactly the same language" 
as the state's civil rights statutes.  The 
senator who introduced the 1974 mea-
sure stated that it adds language to the 
statute so "that the locals may, within 
these sections, be more comprehensive 
and then so would be able to enforce 
them at the local level."  From this, the 
AG draws the inference that the lan-
guage was intended to support local 
enforcement and was not intended to 
allow localities to add more classifica-
tions for protection.  That is not the 
only interpretation that could be given 
to the senator's comment, which could 
equally support the conclusion that his 
amendment was intended to allow lo-
calities to adopt more expansive mea-
sures that provided greater protection 
against discrimination -- which is what 
"more comprehensive" sounds like.

Citing some later cases and amend-
ments, the AG argues that the "more 
comprehensive" language was intend-
ed to counter any argument that local 
civil rights agencies did not have the 
authority to enforce the anti-discrim-
ination polices already embodied in 

state law, and that the state law should 
be construed to be the exclusive source 
of authority for local law, relying on 
court opinions that take the view that 
municipalities in Nebraska don't have 
any legislative authority beyond what 
has been delegated to them by state 
statutes.

Nebraska, needless to add, does 
not by state law forbid discrimination 
based on sexual orientation or gender 
identity or expression.

The AG Opinion then goes on to 
warn that any municipality or local of-
ficials enforcing an invalid civil rights 
statute could be opening themselves 
up to federal constitutional tort liabil-
ity under 42 USC sec. 1983, which cre-
ates a cause of action for damages and 
attorneys fees for an individual who is 
deprived of their federal rights under 
color of state law.  The paragraph con-
taining this analysis seems farfetched 
at best.  One wonders how any employ-
er sued by the city for discriminating 
based on sexual orientation could have 
a valid claim that its federal constitu-
tional rights had been violated.  The 
federal constitution does not endow 
employers with a right to discriminate 
on any basis, at least since the Su-
preme Court receded from the Loch-
ner due process doctrines of the early 
20th century.

This AG Opinion reeks of politics 
rather than legal reasoning, and lo-
cal officials are taking it in that spir-
it.  According to press reports we've 
seen, local officials in Omaha do not 
plan to abandon their recently enact-
ed civil rights law, and proponents of 
the measure in Lincoln remain unde-
terred.  And, furthermore, Attorney 
General Bruning was defeated in the 
Republican primary after issuing this 
Opinion, and will not be the Repub-
lican candidate for the U.S. Senate in 
Nebraska. ■

A Politically-Inspired Attorney General Opinion in NE?

This AG Opinion reeks of politics rather than legal reasoning, 
and local officials are taking it in that spirit.



U.S. COURT OF APPEALS FOR 
VETERANS CLAIMS – The Depart-
ment of Veterans Affairs has notified 
House Speaker John Boehner that it 
will not oppose a 5th Amendment claim 
against Section 3 of the Defense of Mar-
riage Act (DOMA) in a pending lawsuit 
concerning disability benefits brought by 
a disabled Navy veteran who is married 
to her same-sex partner.  According to 
Army Times (May 10), the Department’s 
General Counsel, Will Gun, filed a court 
notice to that effect, and VA Secretary 
Eric Shinseki sent a letter to Speaker 
Boehner, as required by statute, so that 
the House can instruct its special coun-
sel retained for DOMA-related litigation, 
Paul Clement, to seek to intervene.  Un-
der relevant law, a married disabled vet-
eran is entitled to a larger benefit than an 
unmarried disabled veteran, thus the suit 
brought on behalf of Carmen Cardona, 
who served 18 years in the Navy and has 
an 80% disability rating due to carpal tun-
nel syndrome.  Students from a Yale Law 
School clinical program are representing 
Cardona.  According to Shinseki’s letter, 
the VA may still oppose Cardona’s claims 
asserted on 10th Amendment and Bill of 
Attainder grounds, but will not oppose the 
5th Amendment equal protection claim. 

DEPARTMENT OF HOMELAND SE-
CURITY – U.S. Senators Patrick Leahy 
and Bernard Sanders and Representative 
Peter Welch, all from Vermont, issued a 
joint announcement on May 22 announc-
ing that U.S. Citizenship and Immigra-
tion Services had decided not to require 
Takako Ueda, a Japanese national who is 
the same-sex spouse of Frances Hebert, 
to leave the United States.  Hebert had 
applied for a green card for Ueda, which 
was denied by USCIS on the ground that 
the federal government does not recog-
nize same-sex marriages pursuant to the 
unconstitutional Section 3 of the Defense 
of Marriage Act, and Ueda had been or-
dered to leave the United States by Dec. 
31, 2011, but she decided to stay and fight 
to remain with her wife in Vermont.  Ueda 
and Hebert are co-plaintiffs in a pending 
lawsuit, Blesch v. Holder, which has been 
filed in the U.S. District Court for the East-

ern District of New York by Immigration 
Equality.  Over the past year, USCIS has 
begun to exercise discretion to defer de-
portations of same-sex spouses of Ameri-
can citizens and legal residents as the con-
tinuing litigation battle over Section 3 of 
DOMA unfolds.  Rutland Herald, May 23. 

THIRD CIRCUIT COURT OF AP-
PEALS – Affirming a ruling by U.S. Dis-
trict Judge Eduardo C. Robreno, a unani-
mous panel of the 3rd Circuit issued an 
opinion in Marcavage v. City of Philadel-
phia, 2012 WL 1929912 (May 29, 2012) 
(not selected for publication in Fed.3d), 
rejecting a constitutional challenge by an-
ti-gay protestor Michael Marcavage to his 
treatment by police officers during four 
events in Philadelphia: (1) June 20, 2007 
Pride-Fest; (2) June 8, 2008 Pride-Fest; (3) 
November 15, 2008 Prop 8 demonstration; 
(4) May 3, 2009 Equality Forum.  Each of 
these events was held on Philadelphia pub-
lic streets pursuant to permits obtained by 
the event organizers.  Mr. Marcavage and 
his supporters would materialize at these 
events with bullhorns and anti-gay flyers, 
vocally condemning homosexuality.  Po-
lice officers seeking to preserve order at 
the events would occasionally intervene to 
move Marcavage and his supporters some 
distance away from the people attending 
the events.  The appeals court affirmed 
Judge Robreno’s conclusion that the police 
had not violated the 1st Amendment, as 
Marcavage was allowed to demonstrate in 
reasonable proximity to the events he was 
protesting.  The 3rd Circuit also affirmed 
Judge Robreno’s rejection of Marcavage’s 
equal protection claim, which was pre-
mised on the fact that members of other 
groups seeking to demonstrate flyers at 
these events were not similarly restricted.  
None of the other groups cited by Marcav-
age were engaged in anti-gay propaganda, 
however, so the court found that they 
were not similarly situated to Marcavage. 

NINTH CIRCUIT COURT OF AP-
PEALS – The 9th Circuit announced 
on May 22 that it had denied the Jus-
tice Department’s motion to have the 
appeal in Golinski v U.S. Office of Per-
sonnel Management, 824 F.Supp.2d 

968 (N.D.Cal. 2012), go directly to an 
en banc panel, bypassing the normal 
three-judge panel.  In Golinski, the dis-
trict court granted summary judgment 
to the plaintiff, holding that the Office 
of Personnel Management’s refusal to 
enroll her same-sex spouse in the health 
insurance program for federal courts 
employees violated her equal protection 
rights under the 5th Amendment.  The 
case challenges the constitutionality of 
Section 3 of the Defense of Marriage 
Act, which  provides that the federal 
government will not recognize lawfully-
contracted same-sex marriages for any 
reason.  According to the brief notice is-
sued by the court, no judge of the circuit 
had requested a vote on the motion for 
en banc hearing within the time set for 
consideration of the motion, so the peti-
tion was denied.  The court directed the 
Clerk to schedule oral argument in the 
case for the week of September 10-14, 
2012, in San Francisco.  In the meantime, 
the Office of Personnel Management has 
complied with the trial court’s order 
by enrolling Ms. Golinski’s spouse in 
the insurance program, but the govern-
ment otherwise continues to apply Sec-
tion 3 of DOMA, the constitutionality 
of which is being advocated in this case 
by Intervenor-Defendant, the Bipartisan 
Legal Advisory Group of the U.S. House 
of Representatives, which is bipartisan 
in name only, since every decision it has 
made thus far has been by a party-line 
3-2 vote dictated by the Republican ma-
jority.  The 9th Circuit’s decision makes 
it likely that the first DOMA Section 
3 challenge to the get to the Supreme 
Court will come from the 1st Circuit, 
which recently heard oral argument in 
Gill v. Office of Personnel Management, 
699 F.Supp.2d 374 (D.Mass. 2010), in 
which the district court in Massachu-
setts held that Section 3 fails the ratio-
nal basis test.  The 1st Circuit also heard 
argument at the same time in Common-
wealth v U.S. Department of Health 
and Human Services, 698 F.Supp.2d. 
234 (D.Mass. 2010), in which the dis-
trict court ruled that Section 3 also 
violates federal principles by requir-
ing the state of Massachusetts to afford 
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unequal treatment to same-sex married 
couples in state programs that have a 
federal funding or rules component. 

ELEVENTH CIRCUIT COURT OF 
APPEALS – Stating agreement with the 
1st Circuit’s decision in National Organi-
zation for Marriage v. McKee, 649 F.2d 
34 (1st Cir. 2011), cert. denied, 132 S.Ct. 
1365 (2012), the 11th Circuit rejected a 
constitutional challenge by the anti-gay 
National Organization for Marriage to 
Florida’s disclosure requirements con-
cerning donors to organizations that seek 
to influence Florida elections.  National 
Organization for Marriage, Inc. v. Sec-
retary, State of Florida, D.C. Docket No. 
1:10-cv-00192-SPM-GRJ (May 17, 2012). 
 
FLORIDA – Once again we have to won-
der about the competence of legal advice 
being given to public school officials who 
are confronted with student demands for 
the recognition of gay-straight alliances in 
high schools.  Who is advising Jim Yanc-
ey, Superintendent of the Marion County 
School District, who denied an application 
by students to form a GSA at Vanguard 
High School on the ground that the club’s 
purpose is “not age appropriate”?  Accord-
ing to the complaint filed by the ACLU 
of Florida in the U.S. District Court for 
the Middle District of Florida (Ocala) in 
Vanguard High School Gay-Straight Al-
liance v. Yancey on May 24, Vanguard 
High School has numerous non-curricu-
lar student clubs.  When students wrote 
to the school’s principal, Milford Lank-
ford, submitting a Club Proposal to form 
a GSA at the high school, Lankford told 
the students that he was “uncomfortable” 
with having such a club on “his campus” 
and he would not approve it.  The students 
then provided Lankford with a copy of the 
U.S. Department of Education’s “Letter to 
Colleagues Announcing Release of Legal 
Guidelines Concerning the Equal Access 
Act” (June 14, 2011), which explains the 
obligation of educators under the EAA 
to recognize GSAs on an equal basis to 
other non-curricular student clubs, as well 
as a letter from the ACLU’s LGBT/AIDS 
project explaining how a school can deal 
with GSA proposals consistent with their 

obligations under the EAA, but Lankford 
did not change his position.  The students 
appealed to Superintendent Yancey.  Af-
ter quite a bit of back and forth between 
Lankford, Yancey and the students, Yanc-
ey informed the students through counsel 
that he “declined to permit the Alliance be 
formed at Vanguard High School at this 
time” because he deemed its purpose in-
appropriate for the younger students at the 
school.  If Yancey’s legal counsel bothered 
to do any research, he would discover that 
he is setting up the district for expensive 
litigation that they will lose, generating 
bad publicity and financial liability.  Of 
course, it is possible that Yancey is taking 
this position against the advice of coun-
sel.  We hope the court throws the book 
at him...  ACLU of Florida staff attor-
ney Benjamin Stevenson is lead counsel 
for the plaintiffs.  In prior litigation, the 
ACLU of Florida won a similar case for 
students in Okeechobee, Florida, and a 
successful settlement of a suit against the 
School Board of Nassau County, which 
had resisted the establishment of a GSA 
at Yulee High School.  At some point, 
the courts should start awarding punitive 
damages against school administrators 
who act in open defiance of federal law. 

MINNESOTA – In a procedural rul-
ing that only a civil procedure obsessive 
could love, the Court of Appeals of Min-
nesota ruled 2-1 to reverse a decision by 
the district court and to grant dismissal of 
a claim of tortious interference with con-
tract brought against her former boss by 
Kathryn Brenny, who had been hired to 
be associate head coach for the women’s 
golf team at the University of Minnesota 
by John Harris, the director of golf at the 
university, and then was allegedly pre-
vented from doing her job and ultimately 
constructively discharged after Harris dis-
covered that Brenny is a lesbian.  Brenny 
v. Board of Regents, 2012 WL 1570104 
(May 7, 2012).  Asserting both discrimi-
nation claims under the Minnesota Hu-
man Rights Law and common law claims 
against the University, Brenny also sued 
Harris in tort.  He moved to dismiss, ar-
guing that the district court did not have 
jurisdiction of the claim against him, rely-

ing upon a Minnesota jurisdictional rule 
premised on the autonomy of the Univer-
sity in making personnel decisions.  Under 
this rule, if Harris was acting in his ca-
pacity as the University’s director of golf 
activities, the capacity in which Brenny 
was suing him, then judicial review of his 
actions could only be obtained through a 
petition for writ of certiorari to the Court 
of Appeals, which, if it deigned to hear 
the case, would employ a very deferential 
standard of review for discretionary ac-
tions by University officials.  The district 
court rejected Harris’s argument, but a 
majority of the three-judge appellate panel 
accepted it, in an opinion by Judge Renee 
L. Worke, who wrote, “we concluded that 
respondent’s tortious-interference-with-
contract claim is inextricably linked to 
the university’s decision to not renew her 
employment contract and to alter her job 
duties, which are discretionary decisions. 
. . As such, delving into the underlying 
motivations for appellant’s conduct would 
impermissibly inquire into the university’s 
exercise of discretion to hire, manage, or 
dismiss its employees.”  Notably, the only 
issue before the court was Harris’s motion 
to dismiss the tort claim against him; the 
statutory discrimination claim against the 
university is still before the district court 
and was not the subject of this appeal.  
Dissenting Judge Larry Stauber asserted 
that if Brenny could prove her factual al-
legations, then “Mr. Harris’ conduct was 
wholly unrelated to the university’s man-
agement or supervision of Ms. Brenny as 
an employee; instead, it was a personal 
attack based on nothing but his own big-
otry.  . .  As such, Mr. Harris’ conduct was 
‘separate and distinct’ from the universi-
ty’s employment decision and is not sub-
ject to the same limited certiorari review.” 

NEW YORK – The Court of Appeals, 
New York’s highest court, ruled in People 
v. Kent, 2012 N.Y. Slip Op. 03572, 2012 
WL 1580439 (May 8), that viewing of child 
pornography on a computer did not consti-
tute “procurement of child pornography” 
and might not constitute “possession” of 
child pornography under New York Pe-
nal Law sections 263.15 and 263.16.  If an 
individual intentionally downloaded such 
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images to his or her computer, the case 
for possession would be made.  The most 
disputed issue is whether the automatic 
storage of viewed images – “cached im-
ages” – would be sufficient by themselves 
to support a conviction for possession.  
As to this, the court focused on whether 
the individual knew that the images were 
stored on their computer and could be 
accessed.  In the particular case pending 
on appeal, the court found that there was 
evidence of intentionally stored material 
sufficient to support the conviction.  How-
ever, the decision prompted immediate 
proposals in the legislature to amend the 
law to make clear the legislature’s intent 
to penalize intentional viewing of child 
pornography, regardless whether the im-
ages were downloaded intentionally or 
unintentionally.  State Senator Martin 
Golden, a Brooklyn Republican, quickly 
introduced S. 7407, and an identical bill 
was introduced in the Assembly, the day 
after the court’s decision, which would 
amend Sections 263.11 and 263.16, to 
provide that the definition of “possess-
ing an obscene sexual performance by a 
child” by amended to include the phrase 
“or knowingly accesses with intent to 
view.” The theory under which the U.S. 
Supreme Court has in the past rejected 
First Amendment challenges to laws pe-
nalizing the viewing of child pornography 
has been that there is a compelling state 
interest to protect children from sexual 
exploitation and from future harm due to 
the circulation of their images in sexually-
explicit poses, both of which justify using 
criminal law against viewers in an attempt 
to curtail the market for such materials. 

OHIO – The Supreme Court of Ohio an-
nounced on May 25 that it would not con-
sider an attempt by anti-same-sex mar-
riage forces to block a proposed ballot 
initiative intended to repeal Ohio’s anti-
gay marriage amendment and replace it 
with a marriage equality amendment.  The 
initiative, sponsored by Freedom to Marry 
Ohio, would repeal the anti-gay amend-
ment and replace it with a new amend-
ment, called “The Freedom to Marry and 
Religious Freedom Amendment,” stating: 
“In the State of Ohio and its political sub-

divisions, marriage shall be a union of two 
consenting adults not nearer of kin than 
second cousins, and not having a husband 
or wife living, and no religious institution 
shall be required to perform or recognize 
a marriage.”  Attorney General Mike 
DeWine certified a proposed ballot sum-
mary. The summary states that the pro-
posal would “repeal and replace Section 
11, Article XV of the Constitution to: 1. 
Allow two consenting adults freedom to 
enter into a marriage regardless of gender; 
2. Give religious institutions freedom to 
determine whom to marry; 3.  Give re-
ligious institutions protection to refuse 
to perform a marriage.”  DeWine certi-
fied this statement as “a fair and truthful 
statement of the proposed constitutional 
amendment,” thus authorizing the propo-
nents to begin circulating petitions to put 
it on the ballot.  The organization that had 
proposed and won enactment of the anti-
gay marriage amendment, Ohio Cam-
paign to Protect Marriage, sought to in-
voke the original jurisdiction of the Ohio 
Supreme Court to reject the ballot sum-
mary, claiming that it was too long and 
detailed to be a summary, but also that it 
misrepresented the intent and effect of the 
amendment.  Among other things, they 
argued that the ballot summary “does not 
adequately alert prospective signers to the 
language of the Constitution that would be 
repealed by the Amendment.”  They also 
argued that the summary failed to men-
tion the restriction against first-cousin 
marriages in the Amendment language, 
while at the same time protesting that 
the summary was too long and detailed.  
Consistency?  Two members of the seven-
member court dissented from the deci-
sion to dismiss the case, indicating they 
would have scheduled it for argument.  
State ex rel. Ohio Campaign to Protect 
Marriage v. DeWine, No. 2012-0592 (Dis-
missed Without Opinion, May 25, 2012). 

HAWAII – The U.S. District Court has 
ruled in Jackson v. Abercrombie, Civil 
No. CV11-00734 ACK/KSC (D. Hawaii), 
that Hawaii Family Forum, an anti-gay-
marriage group, can intervene to defend 
the state’s law forbidding same-sex mar-
riage, according to a May 1 report on-line 

by The Advocate.  Governor Neil Aber-
crombie, the lead named defendant, has 
refused to defend the law against a federal 
constitutional attack.  In February, he is-
sued the following statement: “Under cur-
rent law, a heterosexual couple can choose 
to enter into a marriage or a civil union.  
A same-sex couple, however, may only 
elect a civil union.  My obligation as Gov-
ernor is to support equality under the law.  
This is inequality, and I will not defend 
it.”  However, the director of the State De-
partment of Health (also named as a de-
fendant), Loretta Fuddy, has taken the po-
sition that the Department will defend the 
current law, stating: “The Department of 
Health is charged with implementing the 
law as passed by the Legislature.  Absent 
any ruling to the contrary by competent 
judicial authority regarding constitution-
ality, the law will be enforced. Because I 
am being sued for administering the law, I 
will also defend it.”  The Alliance Defense 
Fund, an anti-gay litigation group, repre-
sented Hawaii Family Forum in arguing 
to the court in favor of intervention and 
will supply counsel for the case.  Any de-
cision on the merits by the district court 
would be appealable to the 9th Circuit 
Court of Appeals, which recently ruled 
in the California Proposition 8 case that 
a ballot measure withdrawing the right to 
marry from same-sex couples in that state 
violated the Equal Protection Clause of 
the 14th Amendment.  A petition for re-
hearing en banc is pending in that case, 
Perry v. Brown,  671 F.3d 1052 (9th Cir. 
2012).  If the petition is granted, one sus-
pects that the federal court in Hawaii will 
refrain from making any substantive rul-
ing in the case until the 9th Circuit acts. 

OHIO – U.S. District Judge Michael R. 
Barrett signed a Judgment in Couch v. 
Wayne Local School District, Case No. 
1:12cv265 (S.D. Ohio, May 21, 2012), 
approving a negotiated settlement un-
der which high school student Maverick 
Couch “is expressly permitted to wear the 
“Jesus Is Not a Homophobe” T-shirt to 
school when he chooses.”  The case was 
brought on behalf of Crouch by Lambda 
Legal.  He had been forbidden to wear 
the T-shirt, which school administra-
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tors had characterized as communicat-
ing a “sexual” message.  (We have a hard 
time figuring this one out.  Is saying that 
an individual is not a homophobe like 
inviting that person to engage in sexual 
activity?  Was the school principal sexu-
ally aroused by the T-shirt, which was 
decorated with the ancient Christian fish 
symbol? Did he fear that other students 
would find it arousing and wish to engage 
in sexual encounters with Mr. Couch?  Is 
this a new method of “cruising” using re-
ligious symbolism?  Inquiring minds want 
to know.)  After the lawsuit was filed, the 
school district offered to let Mr. Couch 
wear his T-shirt once, but that was unac-
ceptable to him.  The Judgment designates 
Mr. Couch as the “prevailing party” and 
requires the defendants to pay damages 
and costs, including “reasonable attor-
neys’ fees”, in the amount of $20,000 on 
or before July 5, 2012.  Evidently some-
body at the school district woke up and 
realized that they were in an indefensible 
position in light of the 1st Amendment 
case law on free speech rights of students.  
Lambda Senior Staff Attorney Christo-
pher Clark (Midwest Regional Office) and 
local counsel Lisa T. Meeks of Newman 
& Meeks (Cincinnati) represent Couch 
in the litigation.   Named defendants are 
the Wayne Local School District Board 
of Education and Randy Gebhardt, the 
Principal of Waynesville High School, 
who had threatened to suspend Mr. 
Couch from school if he wore the T-shirt. 

SOUTH CAROLINA – A state prison 
inmate who claims to have been subject-
ed to homophobic verbal harassment and 
physical assault from a guard may pro-
ceed on his 8th and 14th Amendment law-
suit, ruled Chief U.S. District Judge Mar-
garet B. Seymour in Chappell v. Miles, 
2012 WL 1570020 (D.S.C., May 3, 2012).  
Overruling a recommendation by U.S. 
Magistrate Judge Bruce Howe Hendricks 
that all of Clyde Chappell’s claims be dis-
missed, Judge Seymour found that Chap-
pell had alleged a potentially valid equal 
protection claim.  “As the Magistrate 
Judge noted,” she wrote, “verbal harass-
ment of an inmate by a prison guard is not 
typically cognizable as any kind of con-

stitutional violation, including an equal 
protection violation.  However, in addition 
to the homophobic remarks Defendant 
allegedly directed at Plaintiff, Plaintiff 
alleges that Defendant shoved him be-
cause of his sexual orientation and that 
other homosexual inmates have received 
similar treatment.  While the comments 
themselves do not violate the equal pro-
tection clause, the comments are relevant 
because they tend to reveal Defendant’s 
reason for shoving Plaintiff.  There is no 
legitimate penological interest in Defen-
dant’s alleged use of more force against 
homosexual inmates than against hetero-
sexual inmates.  Accordingly, Plaintiff 
alleges sufficient facts to state an equal 
protection claim.”  Judge Seymour also 
rejected the motion to dismiss Chappell’s 
claim of “excessive force” in violation of 
the 8th Amendment, but granted dismissal 
of two other claims due to pleading flaws, 
but without prejudice to Chappell’s poten-
tial amendment of his complaint to ad-
dress the defects.  From Judge Seymour’s 
account of the pleadings, it sounds like 
Magistrate Hendricks was predisposed to 
recommend dismissal without seriously 
considering Chappell’s factual allegations.   

TEXAS – The El Paso Times reported on 
May 16 that a discrimination case under 
that city’s human rights ordinance, which 
forbids discrimination on the basis of 
sexual orientation by places of public ac-
commodation, has been settled.  The case 
arose from an incident at a Chic’s Tacos 
restaurant on June 29, 2009, when a se-
curity guard in the restaurant confronted 
some gay men, two of whom had kissed 
each other.  The security guard called the 
police; his recorded 911 call stated “There 
are two men eating here, and they’re kiss-
ing.  They are homosexuals.  I approached 
them and told them that they couldn’t be 
kissing here because there are children 
here.  They were kissing on the lips.”  One 
of the gay men also dialed 911 and told the 
operator that he and his friends were vic-
tims of discrimination by the restaurant.  
“When the police arrived,” relates the 
newspaper story, “an officer allegedly told 
Diaz de Leon [one of the gay men] that it 
was against the law for two men to kiss 

in public and that they could be arrested 
‘for that kind of behavior.’”  Allegedly, the 
police officer threatened to arrest the men 
for violating the sodomy law.  The police 
officers seemed to be unaware of the city’s 
anti-discrimination ordinance, or of the 
fact that the Texas Homosexual Conduct 
Law, which didn’t apply to kissing in any 
event, had been declared unconstitutional 
by the U.S. Supreme Court in 2003.  Ac-
cording to Jed Untereker, a lawyer with 
Paso del Norte Civil Rights Project, which 
is representing the gay men in the result-
ing lawsuit, both the company that em-
ployees the security guards and the city 
police department have agreed to under-
take appropriate training of personnel on 
the legal rights of gay people in El Paso. 

PROFESSIONAL SANCTIONS – 
An unidentified psychiatrist has been 
charged with malpractice for attempt-
ing to use “conversion therapy” on Max 
Hirsch, a gay journalist.  The Southern 
Poverty Law Center filed a complaint 
on Hirsch’s behalf with the American 
Psychological Association and the Or-
egon Psychiatric Association, claiming 
that the doctor was engaged in unethical 
conduct. Hirsch went “under cover” to 
check out reports of a psychiatrist who 
was providing “conversion therapy” to pa-
tients.  St. Louis Post-Dispatch, May 27. 

CALIFORNIA – California Superior 
Court Judge Joan Weber ruled on April 
30 that San Diego prosecutors violated the 
rights of same-sex marriage activists who 
were arrested during protest activities 
when they sought to exclude a gay man 
from the jury.  Judge Weber characterized 
the motion by the prosecution to exclude 
the juror as “shocking.”  The prosecutors 
argued that the potential juror’s impartial-
ity could be questioned not based on his 
sexual orientation but rather on his re-
sponse to a questionnaire indicating that 
he had participated in gay rights protests in 
the past.  The issue in the pending case is 
whether the six defendants had unlawfully 
blocked the operation of the county clerk’s 
office during their protest in August 2010.  
Attorneys for the defendants claimed 
that the prosecutors had been challeng-
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ing every gay person in the jury pool.  
Judge Weber’s ruling required the attor-
neys to begin jury selection against from 
the beginning.  utsandiego.com, May 1. 

NEW JERSEY – On May 21, Judge 
Glenn Berman of Middlesex County Su-
perior Court passed sentence on Dharun 
Ravi, who had been convicted on fifteen 
criminal counts and faced up to ten years 
in prison and possible deportation to India 
after a jury ruled against him on counts of 
bias intimidation, invasion of privacy, and 
tampering with a witness and evidence.  
Tyler Clementi, who committed suicide 
two days after discovering that Ravi had 
used a webcam to observe Clementi ro-
mantically engaged with another man in 
their shared dormitory room at Rutgers 
University, was the victim of Ravi’s of-
fenses.  In the period prior to sentencing, 
there was much argument in the media 
about whether a prison term was appro-
priate in the case, with gay rights advo-
cates divided so sharply that any sentence 
the judge imposed would be subject to 
criticism.  In the end, Judge Berman deter-
mined that the appropriate sentence for the 
witness and evidence tampering offenses 
was thirty days in the county jail, but that 
a non-prison sentence would be appropri-
ate for the bias intimidation convictions: 
300 hours of community service and three 
years’ probation, mandatory participation 
in a counseling program on cyberbullying 
and “alternative lifestyles,” an assessment 
of approximately $11,000 that will go to 
victims of bias crimes, and a recommen-
dation against deportation.  Mr. Ravi was 
born in India but raised and educated in the 
United States.  He dropped out of Rutgers 
during his first semester, shortly after the 
death of Mr. Clementi.  New York Times 
(May 22); Westchester Journal News 
(May 22).  Mr. Ravi’s counsel announced 
that he would appeal the verdict and sen-
tence, and the prosecution announced that 
it would appeal the verdict as well, argu-
ing that there should be longer incarcera-
tion in light of the counts on which Mr. 
Ravi was convicted.  Regardless of his 
plans to appeal, Mr. Ravi announced on 
May 29 that he would surrender to serve 
his jail term on May 31.  Having been crit-

icized by Judge Berman at sentencing for 
having never apologized or taken respon-
sibility for what he had done, Mr. Ravi 
issued the following statement: “I accept 
responsibility for and regret my thought-
lessness, insensitive, immature, stupid and 
childish choices that I made on Sept. 19, 
2010, and Sept. 21, 2010.  My behavior 
and actions, which at no time were moti-
vated by hate, bigotry, prejudice or desire 
to hurt, humiliate or embarrass anyone, 
were nonetheless the wrong choices and 
decisions.  I apologize to everyone affect-
ed by those choices.”  (New York Times, 
May 30.) The statement was consistent 
with his defense at trial, which was that 
his actions were not malicious, merely im-
mature.  Whether anybody will accept this 
as a sufficient apology is open to question. 

FEDERAL – Senator Tom Harkin (D-
Iowa), Chair of the Senate Health, Edu-
cation, Labor and Pensions Committee, 
announced that the committee will hold a 
hearing on June 12 on the current version 
of the Employment Non-Discrimination 
Act (ENDA), a bill that would ban em-
ployment discrimination on the basis of 
sexual orientation and gender identity or 
expression by employers that are subject 
to Title VII of the Civil Rights Act of 1964 
(which bans discrimination based on race 
or color, religion, national origin or sex).  
An earlier, less inclusive version of ENDA, 
which covered only sexual orientation, 
came within a vote of passage in the Sen-
ate in 1996 during the debate surrounding 
the Defense of Marriage Act, and actually 
passed the House of Representatives in 
2007, the only time either house of Con-
gress has approved a law expressly ban-
ning sexual orientation discrimination.   
Senator Harkin scheduled the hearing in 
response to a request from four members 
of the Senate, Democratic Senators Jef-
frey Merkley and Robert Casey and Re-
publican Senators Mark Kirk and Susan 
Collins, who are all co-sponsors of the 
bill.  The bill has also been endorsed by 
the Obama Administration.  Holding a 
hearing is prerequisite to a “mark-up” 
of the bill, during which amendments 
can be considered, and a committee vote 
on whether to send the bill to the floor.  

Metroweekly, May 10.  * * *  Advocate.
com reported on May 16 that the Senate’s 
Homeland Security and Government Af-
fairs Committee approved the Domestic 
Partnership Benefits and Obligations Act, 
co-sponsored by Senators Joe Lieberman 
(Ind.-CT) and Susan Collins (R-Maine).  
The legislation would provide the same 
benefits that married heterosexual spous-
es receive to the same-sex domestic part-
ners of federal employees.  Of course, any 
floor vote in the Senate in this session is 
unlikely, given the necessity of 60 votes 
to bring any measure opposed by the 
Republicans to a vote on the merits, and 
would be largely symbolic in any event, 
given Republican control of the House.   

FEDERAL – On May 9, just hours after 
President Obama stated in a televised in-
terview that he believed same-sex couples 
should be able to marry, the House of Rep-
resentatives voted 245-171, largely along 
party lines, to add an amendment offered 
by Rep. Tim Huelskamp (R-Kansas) to 
the Commerce-Justice-Science appropria-
tions bill, under which the programs fund-
ed under the bill – including the annual 
appropriation for the Justice Department 
-- would be prohibited from spending any 
funds “in contravention of the Defense 
of Marriage Act.”  It is hard to know the 
purpose of this amendment.  Originally, 
Rep. Huelskamp had announced that he 
would propose an amendment prohibiting 
DOJ from spending any money to argue 
against the constitutionality of DOMA in 
pending litigation, which DOJ has been 
doing in briefs and oral argument in cases 
in the 1st and 9th Circuits and various dis-
trict courts, but then he introduced this ap-
parently symbolic amendment.  Inasmuch 
as the President’s position is that DOMA 
will continue to be enforced until it is ei-
ther repealed or definitively ruled uncon-
stitutional by the courts, this amendment 
would appear to have no effect at present.  
If DOMA is declared unconstitutional, 
presumably, the executive branch could 
just ignore the restriction.  Washington 
Blade, May 10.  * * * Also, apparently 
reacting to President Obama’s statement 
in support of same-sex marriage, House 
Republican voted to include in the Na-
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tional Defense Authorization Act a ban 
on use of military chapels for same-sex 
marriages, and protecting military chap-
lains from any discipline for refusing to 
perform same-sex marriage ceremonies.    
An administration spokesperson sug-
gested that the amendment on chapel use 
was unconstitutional, and nobody has sug-
gested that any military chaplain would 
be required to perform any wedding cer-
emonies.  latimes.com, May 19.  These 
amendments were expected to be stripped 
from the bill during consideration in the 
Senate.  They serve primarily as a ve-
hicle for House Republicans to express 
their contempt for LGBT Americans.   

CALIFORNIA – The Assembly voted on 
April 30 to approve AB 1960, a measure 
that would expand the list of character-
istics of state government contractors to 
be compiled by the Department of Gen-
eral Services to include sexual orientation 
and gender identity.  At present, the DGS 
is required to collect data on contractors 
by race, ethnicity and gender.  Contrac-
tors will not be required to identify their 
sexual orientation or gender identity, but 
the forms they fill out will be revised to 
give them that option.  According to the 
measure’s sponsor, Assemblyman Roger 
Dickinson of Sacramento, the measure 
will make it possible for state officials 
and gay and lesbian groups to document 
the extent to which LGBT-owned busi-
nesses are contributing to the state econ-
omy.  The Appropriations Committee es-
timated that AB 1960 would cost $20,00 
for updating forms, and then would entail 
an annual cost of $35,000 in administra-
tion.  Sacramento Bee, May 1. * * * On 
May 30 the state Senate voted 23-13 to 
approve SB 1172, a measure intended to 
restrict mental health providers from of-
fering so-called “conversion therapy” to 
“cure homosexuality.”  If approved by the 
Assembly and signed by the governor, the 
law would make California the first state 
to prohibit licensed mental health profes-
sionals from engaging in such treatment 
of minors, even if the parents sought or 
approved the treatment for their child.  
Senator Ted Lieu, chief sponsor of the bill, 
said, “Being lesbian or gay or bisexual is 

not a disease or mental disorder for the 
same reason that being heterosexual is 
not a disease or a mental disorder.”  The 
leading mental health professional orga-
nizations have condemned conversion 
therapy.  Prior to passage, Senator Lieu 
agreed to delete a provision of the bill 
that authorized lawsuits against therapists 
who employed this treatment, and also 
deleted a provision requiring therapists 
to receive written informed consent be-
fore using such therapy on adult patients.  
Thus, the focus of the bill is primarily on 
treatment of minors.  In describing his 
legislation, Sen. Lieu referred to repara-
tive therapy as “junk science.”  Sacra-
mento Bee, May 31; SDGLN.com, May 31. 

COLORADO – Although it had achieved 
sufficient support to be enacted if it came 
to a floor vote, the Colorado Civil Unions 
bill died when House Speaker Frank Mc-
Nulty (R-Highland Ranch), determined to 
keep it from the floor.  Some Republicans 
joined with Democrats to vote it out of 
committee, but on the last night of the ses-
sion, McNulty adjourned the House early 
rather than bring it up.  When Gov. John 
Hickenlooper, a Democrat who supports 
the bill, called a special session to deal 
with this and about thirty other measures 
whose consideration was blocked by the 
early adjournment, McNulty again killed 
the bill by referring it to a different com-
mittee with a solid majority of Republi-
can opponents, guaranteeing it would not 
get back to the floor for the special ses-
sion.  Republican opponents in the House 
argued that passing the bill would go 
against the decision by Colorado voters to 
amend their constitution to prohibit same-
sex marriage, evidently taking their cue 
from the putative Republican presidential 
candidate, Mitt Romney, who has backed 
away from his prior statements about civil 
unions to state that he is opposed to civil 
unions that are marriage-like in their state 
law scope. DenverPost.com, May 14. 

FLORIDA – Orange County’s commis-
sioners voted 6-1 on May 22 to approve 
a domestic-partner registry, which would 
give registered unmarried couples “many 
of the notification and visitation rights that 

married couples have at hospitals, funeral 
homes, jails and schools,” according to a 
May 23 report in the Orlando Sentinel.  
The Orange County vote came a week 
after Volusia County Commissioners ad-
opted a similar measure.  The city of Or-
lando adopted a partnership registry last 
year.  The dissenting commissioner, Fred 
Brummer, said that he voted against the 
registry “because it duplicated power-of-
attorney laws.”  The Orange County mea-
sure goes beyond the Orlando measure, 
as it also authorizes people to designate 
friends or neighbors to serve as surrogate 
decision-makers in emergency situations.  
The county measure also goes beyond the 
Orlando ordinance in that individuals will 
be able to register on-line, not just in per-
son. * * * The Gulfport City Council voted 
unanimously on May 15 to establish a do-
mestic partnership registry for unmarried 
couples, which Mayor Mike Yakes was to 
sign on May 16.  The measure would go 
into effect by the end of June.  The measure 
provides that if Pinellas County adopts a 
partnership registry, steps will be taken to 
determine whether the city registry can be 
merged into a county registry.  The bill is 
similar to those previously passed in the 
cities of Orlando, Gainesville, West Palm 
Beach, and Key West, and the counties of 
Miami-Dade, Broward and Palm Beach.  * 
* * On May 17, Volusia County Commis-
sioners voted 6-1 to establish a domestic 
partnership registry.  (Volusia’s largest 
municipality is Daytona Beach.) Under 
the registry, couples age 18 and older who 
are unmarried can receive visitation rights 
to hospitals and jails, will be notified in 
case of an emergency, and can make fu-
neral arrangements for each other.  A vote 
on a similar registry in Orange County 
was expected to take place shortly, ac-
cording to a May 17 report on wesh.com. 

ILLINOIS – A measure that would have 
required Illinois schools to adopt more 
effective policies to prevent bullying fell 
one vote short in the state Senate on May 
22.  Conservative opponents of the law 
claimed that they did not favor bullying 
but believed that the law was really in-
tended to “lecture students on embracing 
homosexuality,” according to a May 23 
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article in the SouthtownStar.   The news-
paper quoted a Republican Senator, Kyle 
McCarter: “There are some programs that 
are not just against bullying in general.  
Some of them tend to have an agenda of 
being pro-homosexual.”  Senator McCart-
er knows this first-hand, of course, having 
personally attended many pro-homosexu-
al lectures in Illinois public schools – not! 
  
KANSAS – The city commissioner of 
Salina, Kansas, voted 3-2 to give final ap-
proval on May 21 to a change in the city’s 
anti-discrimination ordinance to add “sex-
ual orientation or gender identity” to the 
list of forbidden grounds for discrimina-
tion, with an implementation date of June 
4.  The ordinance covers housing, employ-
ment and public accommodations.  The 
measure’s implementation was delayed 
a few weeks to give businesses and ven-
dors working with the city time to comply, 
but also gives opponents of the measure 
time to submit a petition opposing the 
change, which might delay implementa-
tion further.  Salina Journal, May 22. * 
* * In Hutchinson, the City Council voted 
3-2 on May 15 to direct the city attor-
ney to draft an ordinance that would ex-
tend protection against discrimination in 
employment and housing on the basis of 
sexual orientation.  The decision to omit 
public accommodations and not to include 
gender identity was reportedly neces-
sary to pick up the swing vote of Coun-
cil member Bob Bush, who expressed 
concern about the impact on religious or-
ganizations.  Hutchinson News, May 16. 

LOUISIANA – A Louisiana state senate 
committee vote 4-1 on May 10 to reject 
a bill that would have banned discrimi-
nation in state government employment 
based on “sexual orientation, gender iden-
tification and gender expression.”  The 
only affirmative vote came from the bill’s 
sponsor, Sen. Edwin Murray, a Demo-
crat who represents a district in the city 
of New Orleans.  A Republican member 
had proposed an amendment to omit gen-
der identification and expression and to 
removed language that would have pro-
tected state workers who came to work “in 
a manner consistent with the employee’s 

gender identity or gender expression,” 
but proponents of the bill rejected the 
proposed change, arguing for an inclu-
sive bill.  The bill, which was opposed by 
Gov. Bobby Jindal, a Republican, would 
have essentially restored the protection 
that had been included in executive orders 
issued by his predecessors, Democratic 
governors Edwin Edwards and Kathleen 
Blanco.  Sen. Murray said that he would 
conduct further talks with backers of the 
bill to see whether to reintroduce it with 
a narrower focus on sexual orientation.  
New Orleans Times-Picayune, May 11. 

MARYLAND – It appears highly likely 
that opponents of same-sex marriage in 
Maryland will submit sufficient petition 
signatures to put a measure on the bal-
lot this November that will ask Maryland 
voters whether they approve the same-sex 
law that was enacted earlier this year.  The 
law was not to go into effect until Janu-
ary 1, 2013.  Under state procedures, op-
ponents will need 55,736 valid signatures 
to be submitted by the end of June, and 
had a preliminary requirement to file at 
least 18,000 valid signatures by the end of 
May.  The Maryland Marriage Alliance, 
the group organizing the petition drive, 
claimed to already have over 113,000 
signatures in hand by the last week in 
May.  Public opinion polling shows that 
a majority of Maryland voters now sup-
port the same-sex marriage law, with a 
sharp up-tick in support among African-
American voters since both President 
Obama and the NAACP Executive Board 
have stated support for same-sex mar-
riage in recent weeks, but in the past poll-
ing numbers in support of marriage have 
tended to overstate actual support at the 
ballot box, so a lively campaign is likely 
to ensue.  Washington Post, May 30. 

MISSOURI – State Representative Zach 
Wyatt, a Republican, came out as gay in 
the course of stating his opposition to 
pending legislation that would limit dis-
cussion of sexual orientation in the pub-
lic schools.  H.B. 2051, Missouri’s ver-
sion of the “don’t say gay” bills pending 
in several states, was introduced by Rep. 
Steeve Cookson, a Republican, asserting 

that schools were intruding on parental 
responsibilities when they allowed teach-
ers to discuss sensitive issues like sexu-
ality.  In opposing the measure, Wyatt 
suggested that it would limit the ability 
of Gay-Straight Alliances to function in 
schools.  Perhaps he was forgetting about 
the Supremacy Clause of the United States 
Constitution, under which the federal 
Equal Access Act, which has been con-
strued to require public schools to allow 
Gay-Straight Alliances to function on the 
same basis as other non-curricular stu-
dent clubs, would take priority over any 
state law.  But the main harm of a “don’t 
say gay” bill would be to silence teach-
ers from providing any open support to 
LGBT students.  politicmo.com, May 2. 

NEW YORK – On April 30, the New 
York State Assembly approved the Gen-
der Identity Non-Discrimination Act 
(GENDA), which would amend the state’s 
Human Rights Law to add “gender iden-
tity and expression” to the list of forbid-
den grounds for discrimination.  This is 
the fifth time the bill has passed the As-
sembly, which is controlled by the Demo-
crats.  The Republican-controlled Senate 
has never allowed the bill to come up for 
a vote.  The bill passed the Assembly with 
support from members of both parties.  
Within New York State, reports The Advo-
cate (April 30), the cities of Albany, Bing-
hamton, Buffalo, Ithaca, New York, and 
Rochester have included “gender identity 
and expression” in their local anti-dis-
crimination ordinances, as have West-
chester, Suffolk and Tompkins counties. 

NORTH CAROLINA – After voters 
approved Amendment 1, which adds 
a ban on same-sex marriage or civil 
unions to the state constitution, Char-
lotte City Council members who were 
contemplating a proposal to offer em-
ployee benefits to same-sex partners 
of city employees confronted the ques-
tion whether the amendment would 
prohibit same-sex benefits or other 
domestic partnership benefits already 
offered by some public employers in 
the state.  According to a May 11 re-
port in the Charlotte Observer, sev-
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eral Council members stated that they 
wanted to move forward on the pro-
posal anyway.  The City Attorney was 
to discuss the matter with Mecklenburg 
County, where the county government 
provides such benefits.  The city might 
also seek an advisory opinion from the 
state Attorney General.  The Council is 
supposed to vote on the budget, which 
would include this benefits proposal, 
on June 11.  City Attorney Bob Hage-
mann said that it was unlikely the issue 
would be “settled” before that sched-
uled vote, and his office is preparing 
a memorandum for Council Members 
on the pros and cons of moving for-
ward on the matter.  Voters in the city 
of Charlotte rejected Amendment 1, as 
did voters in other large urban centers 
of the state.  The measure was enacted 
with the overwhelming support of rural 
voters in the heavily agricultural state. 

OHIO – Dayton’s City Commission 
unanimously approved an ordinance to 
establish a domestic partnership registry 
for unmarried couples regardless of gen-
der or sexual orientation.  The purpose 
of the voluntary registry is to help area 
businesses to determine who should be 
entitled to partner benefits, and would 
make it easier for hospitals, universities, 
schools, and employers to verify family 
relationships.  Dayton Daily News, May 3. 

TENNESSEE – The Knoxville City 
Council unanimously voted on May 1 to 
enact an ordinance banning sexual orien-
tation or gender identity discrimination in 
city hiring.  The measure also adds pro-
tection against discrimination on the basis 
of ethnicity or disability to the city’s exist-
ing non-discrimination policy.  Knoxville 
News-Sentinel, May 2. * * * Tennessee 
Governor Bill Haslam vetoed a measure 
that would have required Vanderbilt Uni-
versity to exempt student religious orga-
nizations from the university’s non-dis-
crimination policy.  The governor took the 
position that it was inappropriate for the 
legislature to meddle with the administra-
tion of the university.  Similar measures 
have been proposed in several jurisdic-
tions in response to the Supreme Court’s 

rejection of a constitutional challenge to 
Hastings Law School’s discrimination 
policy by the Christian Legal Society. 
  
WASHINGTON – The law authorizing 
same-sex marriage that was enacted ear-
lier this year will most likely not go into 
effect in June, but will be delayed pend-
ing a vote on R-74.  The group Preserve 
Marriage Washington, which has been 
petitioning to place the measure on the 
ballot, announced late in May that it had 
already surpassed the 150,000 signatures 
that were recommended by state elec-
tion officials.  Actually, they are required 
to submit at least 120,577 valid signa-
tures by the June 6 deadline in order to 
stop the law from going into effect and 
put the referendum on the ballot for No-
vember.  If voters approved R-74, the law 
goes into effect; if they reject it, the law 
is repealed.  Olympian, May 31, 2012. 

SAME-SEX MARRIAGE ENDORSE-
MENT – The 64-member board of di-
rectors of the National Association for 
the Advancement of Colored People 
(NAACP) voted on May 19 to approve a 
resolution supporting “marriage equal-
ity” as a civil rights guaranteed by the 
14th Amendment.  Political pundits had 
speculated that President Obama’s pub-
lic support for same-sex marriage would 
split African-American voters in light 
of the loud opposition of some Black re-
ligious leaders, but only two members 
of the NAACP board dissented from the 
vote. The organization evidently con-
cluded that backing up the president on 
this was consistent with the organization’s 
history of advocacy for civil rights for all 
Americans.  Washington Post, May 22. 

DEPARTMENT OF JUSTICE – On 
May 16, Attorney General Eric Holder 
approved “National Standards to Prevent, 
Detect, and Respond to Prison Rape.”  The 
Standards were adopted under the author-
ity of the Prison Rape Elimination Act of 
2003, which directs the Attorney General 
to publish a final rule establishing “national 
standards for the detection, prevention, re-
duction and punishment of prison rape.”  
Once published in the Federal Register, the 

standards were to be immediately bind-
ing on the Federal Bureau of Prisons, and 
states receiving any federal funds for their 
correctional systems would also be bound 
by the National Standards.  The Standards 
focus on policies and procedures, requiring 
that administrators of correctional facili-
ties engage in planning to prevent sexual 
abuse and to establish appropriate policies 
to deal with offenders and victims of such 
abuse.  Jurisdictions that contract the op-
eration of correctional facilities to private, 
for-profit entities will be required to in-
clude provisions in their contracts requir-
ing the private entities to comply with the 
National Standards.  The issue of prison 
rape is of particular importance for LGBT 
inmates, who are disproportionately vic-
timized by sexual assault in confinement 
by fellow inmates and corrections officers. 

U.S. STATE DEPARTMENT - On 
May 24, the U.S. State Department re-
leased its 2011 Annual Report on Human 
Rights.  The Department is required by 
law to issue an annual report describ-
ing the human rights situation in every 
country.  These country reports play an 
important evidentiary role in the asylum 
process administered by the Department 
of Homeland Security, and the federal 
government is supposed to take account 
of a country’s human rights record in 
making decisions about U.S. political and 
commercial policies.  The Report is avail-
able on the State Department’s website.  
In the introduction to the report, the As-
sistant Secretary with the Department’s 
Bureau of Democracy, Human Rights and 
Labor, wrote: “In many countries there 
was an uptick in discrimination against 
members of racial and ethnic minorities; 
people with disabilities; and lesbian, gay, 
bisexual, or transgender (LGBT) people, 
all of whom were frequent targets of 
abuse, discrimination, and violence.”  In 
a public statement accompanying the re-
lease of the Report, Secretary of State 
Hillary Rodham Clinton stated, “Where 
LGBT people are mistreated and discrim-
inated against, we’re working to bring 
them into participation in their societies.”  

CORPORATE POLICY – Sharehold-
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ers of Aflac, a large insurance company 
claiming to have upwards of 50 million 
customers worldwide, voted down a share-
holder proposal that the company offer 
benefits to partners of LGBT employees 
at the corporation’s annual meeting on 
May 7 in Columbus, Georgia.  Proponents 
of the measure had pointed out that many 
large insurance companies were now pro-
viding such benefits to their employees, 
including Aetna, AIG, Chubb, The Hart-
ford, ING America, Nationwide, State 
Farm, Humana, Cigna and Wellpoint.  
The company’s response prior to the vote, 
made by the corporation’s executive vice 
president of corporate services, was that 
Aflac will extend benefits to the partner 
of any employee who had entered into a 
legally recognized relationship (same-sex 
marriage, civil union, registered domestic 
partnership), but that extending benefits 
to individuals who have not taken this 
formal step could create “significant and 
adverse financial impact with respect to 
health-care costs.”  After this explana-
tion was offered, the motion in support 
of the proposal died for lack of a second.  
Columbus Ledger-Enquirer, May 8. * 
* *  On May 30, shareholders attending 
the annual meeting of ExxonMobil voted 
overwhelming to reject a resolution that 
the corporation amend its non-discrim-
ination policy to include sexual orienta-
tion and gender identity.  In response to 
demands for a policy change, ExxonMo-
bil management claimed that the cor-
poration does not discriminate on these 
grounds so there was no reason to adopt 
a formal policy.  Disingenuous, we say. 

ARKANSAS – The University of Arkan-
sas at Fort Smith rethought its restroom 
policy after receiving a communication 
from the United States Department of 
Justice concerning its obligations un-
der federal sex discrimination rules for 
educational institutions receiving federal 
funds.  The issue arose regarding Jenni-
fer Braly, a transsexual woman who was 
told that she could use only gender-neutral 
restroom facilities on campus, and would 
be excluded from using either men’s or 
women’s restrooms.  Braly had been us-
ing women’s restrooms until another stu-

dent filed a complaint with the University.  
There are a handful of gender-neutral sin-
gle-stall restrooms on the campus.  Braly, 
identified as male at birth, is undergoing 
hormone therapy, has obtained a legal 
name change, and is recognized as female 
on her Arkansas driver’s license, but has 
not undergone sex-reassignment surgery.  
She originally enrolled at the University 
as a man in 2010, but obtained her name 
change and legal declaration of female 
gender in 2011, and began using the wom-
en’s restrooms as her hormone therapy 
progressed and she was presenting herself 
as female.  InsideHigherEd.com, May 25. 

IDAHO – Melissa Sue Robinson was 
reportedly surprised to win the Demo-
cratic nomination for District 12 of the 
Idaho Senate. On May 15, she became the 
first transgender person ever to win any 
sort of election in Idaho.  Robinson won 
by four votes, 175-171, and has an uphill 
battle against the Republican candidate, 
attorney Todd Lakey.  According to a 
news report in the Idaho Press-Tribune 
(May 18), Robinson is a former Michi-
gan resident who had unsuccessfully run 
for mayor of the city of Lansing.  “She 
works for CenturyLink in billing and col-
lections,” reported the newspaper, and 
transitioned from male to female in 1998.  
Robinson stated that she had not en-
countered discrimination as transgender 
since moving to Idaho. “People treat me 
well,” she said.  “I don’t have a problem.” 

NEW JERSEY – Governor Chris Chris-
tie’s nomination of Bruce Harris, the 
openly-gay Republican mayor of Cha-
tham Borough, has run into problems in 
the confirmation process.  Harris, a fi-
nance attorney with no litigation experi-
ence, has drawn objections regarding his 
qualifications to sit as a judge, and most 
of the Democratic legislators on the Sen-
ate Judiciary Committee expressed doubts 
about his ability to “rule on weighty is-
sue such as civil rights,” according to a 
May 25 article in the New Jersey Record.  
Senator Ronald Rice (D-Essex), head of 
the Legislative Black Caucus in the state 
legislature, criticized Mr. Harris’s prom-
ise to the governor to recuse himself on 

any cases involving same-sex marriage.  
(Harris has in the past spoken in sup-
port of same-sex marriage, and evidently 
the governor’s decision to nominate him 
hinged on his willingness to refrain from 
voting in the same-sex marriage case 
now working its way through the state 
court system.)  “We support diversity of 
the court,” said Senator Rice, “but some-
thing more has to come with that diversi-
fication.  Christie responded that being a 
trial lawyer and being an appellate lawyer 
are “two different things,” and that the 
State Bar Association had found Harris 
to be qualified for the court.  Democrats 
indicated that they were not open to any 
kind of “deal” to confirm Harris as part 
of the ongoing negotiations over the state 
budget. * * *  Governor Christie vetoed a 
same-sex marriage bill that was approved 
by the legislature, stating that the people 
of New Jersey should decide through a 
referendum whether same-sex couples 
should be entitled to marry in the state.  
Democrats controlling both houses of the 
legislature have refused to authorize such 
a referendum.  But the people seem to like 
the idea, according to a recent poll, even 
though a majority of them support same-
sex marriage.  A Quinnipiac poll released 
on May 17 found that 53 percent of New 
Jersey voters support same-sex marriage, 
with 42 percent opposed, but that about 
two-thirds of the respondents to the poll 
expressed a desire to get to vote on the is-
sue through a ballot measure.  Marriage 
support was greatest among voters under 
age 35: 77 percent.  Also, 48 percent of 
respondents said that they hoped the leg-
islature would override Gov. Christie’s 
veto, while 45 percent opposed a veto 
override.  Newark Star-Ledger, May 18. 

RHODE ISLAND – Governor Lincoln 
Chafee, an Independent, issued an ex-
ecutive order on May 14, directing all 
state agencies that they should recog-
nize same-sex marriages performed in 
other jurisdictions.  An Attorney General 
Opinion had been issued several years 
ago asserting that under established prin-
ciples of marriage recognition law ap-
plied by Rhode Island courts, same-sex 
marriages contracted elsewhere should 
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be recognized in Rhode Island, one of the 
states that has not amended its constitu-
tional to ban same-sex marriages.  A civil 
union law enacted last year went into ef-
fect in January.  The governor explained 
that state agencies had not been uniform 
in following the A.G. Opinion, so the ex-
ecutive order was intended to clarify mat-
ters.  E.O. 12-02 includes the following 
“order” from the governor: All executive 
state departments, agencies, and offices 
shall recognize the lawful marriages of 
same-sex couples as valid for any purpose 
arising with the execution of its duties.”  
The EO also directs agencies to review 
their policy statements and regulations to 
ensure that marriage recognition is car-
ried out by adopting appropriate defini-
tions of terms, modifying forms if neces-
sary, and amending regulations if needed 
to accomplish this end.  The Order, taken 
together with the prior A.G. Opinion, 
shows the foolishness of Rhode Island’s 
legislature in failing to pass a marriage 
law.  Since the tiny state is surrounded 
by jurisdictions that allow same-sex mar-
riages, there is now de facto same-sex 
marriage in Rhode Island, since it is a 
relatively easy task for Rhode Islanders 
to go to Connecticut or Massachusetts to 
get married just across the border.  That 
means Rhode Island has just sacrificed 
any economic benefits from marriage 
license fees and other expenditures that 
same-sex couples might make in con-
nection with their marriage ceremonies.  
(Of course, given the short distances in-
volved, they could marry across the bor-
der and come back to Rhode Island for 
the reception, so this might be a moot 
point!)  WashingtonPost.com, May 14. 

TEXAS – After an interval of almost 
a decade, Texas will once again have an 
openly-gay member of its state legislature 
next year.  On May 29, Mary E. Gonzalez 
won the Democratic primary for nomi-
nation to the state House of Representa-
tives in District 75 (El Paso).  Winning 
the Democratic primary in that district 
is tantamount to election, since the Re-
publicans will not nominate a candidate 
to run against the Democrat.  Gonzalez’s 
openly-gay predecessor was Glen Maxey, 

who served in the Texas House represent-
ing a district in the city of Austin from 
1991 to 2003.  Advocate.com, May 30. 

EUROPEAN PARLIAMENT – The 
Parliament of Europe adopted a resolu-
tion that condemns anti-gay laws in Eu-
rope, and specifically calls on Russia, 
Moldova, Latvia, Lithuania and Ukraine 
to address existing and draft legislation 
and “demonstrate, and ensure respect 
for, the principle of non-discrimination.”  
The vote was 430-105.  The resolution, 
adopted May 22, observed that new laws 
outlawing “propaganda” for homosexu-
ality are inadequately defined and have 
a deterrent effect on free speech, leading 
to suppression of legitimate efforts by gay 
people to seek protection for their civil 
and economic rights.  Pink News, May 29. 

ARGENTINA –Argentina’s Senate voted 
55-0 with one abstention on May 9 to ap-
prove a Gender Identity Law that will al-
low transgender people to change their 
names on official identification docu-
ments without having to undergo gender-
reassignment surgery.  The bill would also 
amend the federal health care program to 
make hormone treatment and gender reas-
signment surgery covered treatments.  The 
measure was sent to President Fernandez 
de Kirchner for her expected signature.  
Although some other countries have ap-
proved gender identity laws, few have also 
included the costs of gender transition in 
their national health care programs, put-
ting Argentina in the vanguard of trans-
gender rights.  (Two years ago, Argentina 
was the first county in Latin America to 
open up marriage to same-sex couples.)  
Associated Press, May 9; New York Times, 
May 11. * * * The Deputy Attorney Gen-
eral of Buenos Aires, Javier Bujan, grant-
ed a request from Argentina’s national 
gay rights organization to allow same-sex 
marriages for non-residents.  A bill is al-
ready pending in Congress to allow non-
residents to marry in Argentina.  Article 
20 of the Argentine Constitution already 
provides that foreigners can marry in Ar-
gentina, but administrators had refused to 
authorize marriages for foreign same-sex 
couples.  After the approval of Resolution 

99/2012 by Bujan, Australian gay rights 
activists Alex Greenwich and Victor Hold 
were married on May 18 in Buenos Aires.  
Under the resolution, a certified copy of a 
passport or an immigration document in-
dicating residence and length of stay will 
suffice to establish temporary residence for 
purposes of marriage, according to a press 
release issued by the LGBT rights group. 

AUSTRALIA – In recent months the 
press has been flooded with reporting, 
editorials, and reader correspondence 
about same-sex marriage, as debate in-
tensifies over proposals for a federal mar-
riage equality bill.  On May 31 the New 
South Wales upper house voted in favor 
of a motion calling on the federal govern-
ment to amend the Commonwealth Mar-
riage Act to allow same-sex marriages. 
  
BRAZIL – The Associated Press reported 
that on May 25 the Human Rights Com-
mittee of Brazil’s Senate approved a mea-
sure that would change the nation’s civil 
union law to allow same-sex couples to 
register for civil unions.  The nation’s top 
court had already approved the concept, 
and some state courts have actually al-
lowed same-sex civil unions to be deemed 
marriages.  Senator Marta Suplicy intro-
duced the legislative proposal, stating that 
the legislators needed to put into the statute 
books what the courts are already allow-
ing.  The bill needs approval from some 
other committees prior to a vote in the 
full Senate, according to the press report. 

CHILE – Rex Wockner reported on May 
9 that Chile’s Senate voted 25-3 with three 
abstentions to approve a bill intended to 
deal with the problem of anti-gay and an-
ti-transgender hate crimes.  The measure 
goes to President Pinera for his signature.  
In addition, there were reports on May 25 
that the Health Ministry will authorize 
sex-reassignment surgery to be performed 
in public hospitals in Santiago, Concep-
cion and Valparaiso, as covered medical 
treatments under the national health care 
system.  This would mark a major advance 
in transgender rights in Chile, and put that 
country ahead of the United States, where 
Medicaid programs and private health 
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insurance policies generally do not cover 
sex-reassignment procedures.  Health 
Minister Jaime Manalich said that the 
purpose of expanding coverage to these 
procedures was to provide a way to allow 
citizens of limited means to “recover their 
true sexual identity.”  The costs will be put 
on a sliding scale based on the means of 
the individuals, with the poorest being en-
titled to free treatment.  Manalich also an-
nounced that by next July the Health Min-
istry will be putting into effect a new rule 
that will prohibit asking about the status 
and sexual habits of prospective blood do-
nors, on the ground that all donated blood 
is now being screened for infectious con-
ditions so there is no need to invade the 
privacy of individual donors through such 
intrusive questions.  The Chile legislature 
is also considering a proposal to establish 
civil unions for same-sex couples that 
would have rights comparable to marriage.  
* * * Following the murder of a young 
gay activist, Daniel Zamudio, by a group 
of alleged neo-Nazis, a long-stalled hate 
crimes law was approved by Chile’s Con-
gress on May 9.  The measure had been 
stuck in legislative limbo for seven years, 
but President Sebastian Pinera reportedly 
put it on a “fast track” after the Zamudio 
murder prompted substantial discussion in 
the media and public forums.  Associated 
Press (May 9) reported that “many in Chile 
refer to the measure as the Zamudio law.” 
  
COLOMBIA – On May 23 the Consti-
tutional Court issued a ruling allowing 
two brothers, age 10 and 13, to be adopted 
by Chandler Burr, a gay United States 
citizen, whose custody of the children 
raised objections from the nation’s Fam-
ily Welfare Institute, specifically focused 
on Burr’s sexual orientation.  The court 
ruled that the Welfare Institute “cannot 
rely on appearances, preconceptions or 
prejudices” in making adoption decisions, 
according to a May 25 report by Advo-
cate.com.  Burr had received an adop-
tion decree, but then was blocked from 
taking the boys out of the country back 
to the United States by an official of the 
institute, after learning that Burr is gay.   

CUBA – Mariela Castro, the daugh-

ter of Cuban President Raul Castro and 
niece of former President Fidel Castro, 
was permitted by the U.S. government to 
visit the United States to attend a meeting 
on May 24 of the Latin American Stud-
ies Association.  On May 23, she spoke 
at San Francisco General Hospital to a 
meeting about transgender health care is-
sues.  Ms. Castro, an outspoken gay rights 
advocate and a member of the Cuban 
Communist Party, is director of Cuba’s 
National Center for Sex Education.  She 
was one of sixty Cuban scholars granted 
visas to attend the LASA meeting.  The 
State Department’s decision to grant her 
a visa brought protests from some Cuban-
American politicians, citing the general 
ban against Cuban government figures 
being allowed to visit the United States.  
During her remarks at the hospital, Cas-
tro said that Cuba’s Communist Party has 
been moving toward advancing gay rights, 
noting a party statement earlier this year 
advocating the elimination of all remain-
ing forms of discrimination in Cuban so-
ciety.  Castro had previously visited the 
U.S. in 2002 to attend a conference, re-
ceiving a visa from the State Department 
at that time under the George W. Bush 
administration.  Abcnews.com, May 25. 

FRANCE – The election of Socialist can-
didate François Hollande as President of 
France bodes well for the future of LGBT 
family law in that country.  Hollande’s 
platform included support for same-sex 
marriage and for adoption rights for gay 
people.  Early signs were that proposals 
would be formulated for introduction in 
the national legislature in 2013.  At present, 
France has the “pact civil” – a sort of civil 
union that falls short of substantial legal 
equivalence with marriage – available to 
both same-sex and different-sex couples. 

HONG KONG – Responding to a request 
to consider legislating against sexual ori-
entation discrimination, the Hong Kong 
government issued a news release detailing 
steps the government has taken regarding 
gay issues, but declined to pursue legisla-
tion.  “Public views are still divided on the 
question as to whether legislation should 
be enacted to prohibit discrimination on 

the ground of sexual orientation,” said the 
press release, attributed to the Secretary 
for Constitutional and Mainland Affairs, 
Raymond Tam.  The government’s posi-
tion is that “at this stage, self-regulation 
and education, rather than legislation, as 
the most appropriate and pragmatic means 
of addressing discrimination in this area.  
The Government will however continue to 
monitor public opinion closely. . .  In for-
mulating policies, the Government seeks 
to balance the views of different parties.  
When the society is still severely divided 
on the issue of homosexuality, tenaciously 
pushing forth legislative proposals in this 
area will only lead to arguments, divisions 
and conflicts in the society.  This may not 
be in the best interest of people of differ-
ent sexual orientations and transgendered 
persons.  Before the time is ripe to take the 
legislative route, we believe that efforts 
should continue to be made to promote the 
concept of equal opportunities through 
public education and publicity with a view 
to fostering in the community a culture 
of mutual understanding and tolerance.”  
Hong Kong Government News, May 30. 

INDIA – The Bombay High Court ruled 
on May 7 that there is no law that would 
bar an adult from undergoing sex reas-
signment surgery over the protests of his 
family.  Ruling in the case of Bidhan Ba-
ruah, whose parents had moved to block 
a scheduled sex reassignment procedure 
that was scheduled on April 17 at Saifee 
Hospital, Justice S. J. Vazifdar said, “He 
is 21.  He is a major.  There is no prohibi-
tion in law.  He should not be hindered.  
If he wants to go ahead he should not 
be stopped.”  The judges authorized Ba-
ruah to apply to the local police station 
for protection against retaliatory action 
by his family.  Times of India, May 8. 

IRAN – There were media reports on May 
14 that Iranian authorities executed four 
men for violating the sodomy law.  Details 
about the charges against them were not 
provided.  Huffington Post, May 14/15. 

MALAWI – The new president of Malawi, 
Joyce Banda, stated during her State of the 
Nation address that she wanted to repeal 
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the nation’s criminal law banning homo-
sexual acts.  The previous president, Bin-
gu wa Mutharika, had defused an interna-
tional controversy by pardoning two men 
who had been given a 14-year sentence 
for “unnatural acts and gross indecency” 
when they had publicly celebrated their 
engagement.  He had placed the pardon on 
“humanitarian grounds only,” stating that 
they had “committed a crime against our 
culture, against our religion and against 
our laws.”  iNewspaper (UK), May 19. 

MYANMAR – The first gay pride celebra-
tions to be held in Myanmar took place on 
May 17, according to a report in the Bangkok 
Post (May 18).  The celebrations took place 
in four different cities, and did not include 
public marches or demonstrations.  Instead, 
musical presentations, plays, documentaries, 
and talks by authors were held in Yangon, 
Mandalay, Kyauk-padaung, and Monywa.  
All of the events were officially sanctioned 
by the government, marking a change with 
the reformist government of President 
Thein Sein which came to power last year.  
The political change in Myanmar has also 
resulted in the United States appointing a 
new ambassador after a significant hiatus. 

NEPAL – The Home Ministry announced 
on May 23 that citizenship certificates rec-
ognizing a third gender, categorized as 
“other,” would be made available to mem-
bers of the LGBTI community who did not 
wish to be designated as “male” or “female” 
on their official identity documents.  Several 
transgender citizens had litigated this issue 
in the past, but the government had not im-
mediately complied with Supreme Court 
orders on the subject, according to a May 
24 report from Kathmandu in MYREPUB-
LICA.com, an English language on-line 
news report from Nepal.  One transgender 
rights advocate was described as being 
“euphoric” over the announcement, stat-
ing: “The state has given us our right.  This 
means we will no longer face harassment for 
having a different sexual orientation.  Soci-
ety might take time to recognize and accept 
us for what we are, but what the state has 
given us now means half the battle is won.” 

NEW ZEALAND – One ripple effect of 

U.S. President Barack Obama’s statement 
in support of same-sex marriage was an 
announcement by New Zealand’s Prime 
Minister, John Key, that he is not “per-
sonally opposed to gay marriage” and 
stated that the Parliament might consider 
a member bill to allow same-sex mar-
riages, but it was not on the government’s 
agenda.  New Zealand currently has a 
civil union law that affords the same le-
gal rights and responsibilities as marriage 
for same-sex couples.  Prior to this recent 
statement, Key’s position had been that he 
saw no reason to extend the law to same-
sex marriage.  Australian, May 12.  Key 
also stated during May that he would give 
“initial support” to proposed legislation 
to legalize adoption of children by same-
sex couples.  Several members bills have 
been introduced in the Parliament towards 
this end.  Manawatu Standard, May 29. 

RUSSIA – Nikolai Alexeyev, a prominent 
gay rights activist, was convicted on May 
4 of spreading “gay propaganda” in viola-
tion of a recently-adopted St. Petersburg 
city ordinance.  A city court fined him 
5,000 rubles (about $170), a ruling which 
he pledged to appeal.  Alexeyev had been 
detained in April after picketing the city 
hall with a poster that said “Homosexu-
ality is not a perversion.”  Homosexual 
conduct has been legal in Russia since 
1993, but legislators tend to be over-
whelmingly anti-gay when considering 
any public gay rights activity.  Washing-
ton Post, May 4. * * *  There were press 
reports of dozens of arrests of gay rights 
demonstrators in Moscow on May 27 are 
“Russian Orthodox Church activists” at-
tempted to break up gatherings of gay 
rights supporters outside the city hall and 
the parliament building.  Reuters, May 27. 

THAILAND – The Asian Tribune re-
ported on May 19 that the United Nations 
Development Programme and the Asia 
Pacific Transgender Network had jointly 
released in Bangkok a study titled “Lost 
in Transition: Transgender People, Rights 
and HIV Vulnerability in the Asia-Pacific 
Region” to mark the International Day 
Against Homophobia and Transphobia.  
The study concluded that transgender per-

sons are “among the most socially ostra-
cized in this region and lack fundamental 
rights, including basic access to health 
care and social protection schemes.” 

UNITED KINGDOM – Despite some 
carping from the ranks, and even some 
dissent from cabinet ministers, Prime 
Minister David Cameron remained out-
wardly firm in his determination to pro-
pose a same-sex marriage measure to the 
Parliament after the completion of a con-
sultation period now under way.  His deter-
mination was stiffened by his governing 
coalition partner, Deputy Prime Minister 
Nick Clegg, who reaffirmed that the gov-
ernment will introduce the measure de-
spite the growing opposition from Church 
spokespersons and some Conservative 
MPs and cabinet members.  In an address 
to the Coalition for Equal Marriage, Mr. 
Clegg stated: “The Coalition Govern-
ment, the Liberal Democrats and I remain 
wholeheartedly committed to lifting the 
ban on equal civil marriage.  We are cur-
rently consulting on how, not whether, to 
introduce proposals for equal marriage 
and I want to encourage everyone to make 
sure that their voices are heard during this 
time.  Many other countries have taken this 
progressive step and I think it’s about time 
Britain joined them.”  The Prime Minis-
ter has stated that members of Parliament 
would not be subject to party discipline on 
a same-sex marriage measure, so the loss 
of Conservative MPs would have to be 
made up with support from Labour for the 
measure to carry.  Independent, May 23. 

UNITED KINGDOM – Is it “malprac-
tice” for a therapist to attempt to “cure” 
homosexuality?  The Independent report-
ed on May 24 that the British Association 
for Counselling and Psychotherapy found 
Lesley Pilkington guilty of “professional 
malpractice” last year on a complaint that 
she had attempted to “cure” gay journalist 
Patrick Strudwick, who had gone “under-
cover” to investigate “conversion therapy,” 
a practice that has been condemned by pro-
fessional associations in many countries.  
Pilkington appealed the verdict, and lost 
her appeal on May 22.  The appeals panel 
described her practices as “unprofession-
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al,” “dogmatic” and “negligent,” and sus-
pended her license to practice, according 
to Strudwick’s report.  She will not be re-
instated unless she can show that she has 
learned from her mistakes and will refrain 
from providing such therapy in the future. 
  
UNITED KINGDOM – Lord John 
Browne, former CEO of British Petroleum 
and currently serving as President of the 
Royal Academy of Engineering, gave an 
interview to the BBC about his life as a 
closeted corporate executive, as part of 
a campaign he is leading to reduce ho-
mophobia in the business community.  
Lord Browne stepped down from the BP 
position in the wake of publicity about his 
attempts to suppress news reports about his 
relationship with a former same-sex part-
ner, Jeffrey Chevalier.  It turned out that in 
the course of litigation Lord Browne had 
misrepresented how he met Chevalier, and 
he ultimately was denied an injunction that 
he sought.  He stated, “My sense is that the 
business world remains more intolerant of 
homosexuality than other worlds such as 
the legal profession, the media and the vi-
sual arts.  I am one of a handful of publicly 
gay people to have run a FTSE 100 com-
pany.”  Browne indicated that a reason he 
had remained in the closet for so long was 
to avoid upsetting his mother, a survivor of 
the Auschwitz concentration camp, who 
believed that if he were public about his 
sexual orientation he would be subjected 
to persecution.  Lord Browne was speaker 
at the launch of Connect Out, a GLBT 
network set up by Arup, engineering and 
design consultants. Daily Mail, May 31. 

VIETNAM – The Advertiser, an Aus-
tralian publication, reported on May 30 
that a gay couple, Truong Van Hen and 
Truong Van Hac, were fined for hold-
ing a marriage ceremony on May 16 
in Kien Giang province, on the ground 
that such ceremonies are illegal in Viet-
nam.  The report indicated that these 
men were the third couple in Vietnam to 
have attempted to hold such a ceremony. 
  
TRACY THORNE-BEGLAND, a Dep-
uty Commonwealth Prosecutor in Rich-
mond, Virginia, was denied confirmation 

to be a judge of the General District Court 
because he is openly gay.  That is the only 
spin that can be put on it, given the account 
of action in the Virginia House of Dele-
gates on May 15.  Mr. Thorne-Begland had 
served as a fighter pilot in the U.S. Navy, 
but was discharged from the service twen-
ty years ago after coming out as gay. (His 
discharge led to one of the lawsuits under 
the pre-DADT policy.)  Thorne-Begland 
and his same-sex partner, also a lawyer, 
are raising twin sons.  He has served on 
the board of directors of Equality Virgin-
ia, an organization that works to promote 
LGBT rights in that state.  According to 
Republican legislators, this background 
shows that he cannot serve as an impartial 
judge.  We would like to know if Repub-
lican legislators in Virginia automatically 
opposed the confirmation of any judicial 
nominee who has ever served on the board 
of a political organization while engaged 
in practicing law?  We would suspect not. 
Indeed, news reports indicated that an-
other judicial nominee confirmed on the 
same day was an official of the state Re-
publican Party. New York Times, May 15. 

BRUCE HARRIS, the openly-gay Re-
publican mayor of Chatham, New Jersey, 
who was nominated for a seat on the New 
Jersey Supreme Court, was rejected by 
the New Jersey Senate Judiciary Com-
mittee on a 7-6 party line vote on May 
31.  Gov. Chris Christie’s nomination of 
Harris was controversial on grounds hav-
ing nothing to do with his sexual orien-
tation.  Harris is a transactional attorney 
without any courtroom experience, and 
he announced that he would recuse him-
self from any consideration by the New 
Jersey Supreme Court of the pending 
same-sex marriage case, because he had 
sent an email to his state representative 
urging approval the marriage equality bill 
and had held a fund-raiser in his home to 
support marriage equality.  Democratic 
Senators on the committee questioned 
his qualifications to sit as a judge, and 
also objected to his announcement that 
he would recuse in the marriage case. 

EVAN WOLFSON, Founder and Presi-
dent of Freedom to Marry, a leading 

advocacy organization, was awarded 
Barnard College’s Medal of Distinction 
on May 14 in a commencement cere-
mony at which the same medal was be-
stowed upon President Barack Obama, 
who delivered the commencement ad-
dress less than a week after announc-
ing his support for same-sex marriage.   

THE NATIONAL LGBT BAR AS-
SOCIATION will honor the legal de-
partment of WELLS FARGO at an 
Out & Proud Corporate Counsel Award 
Reception in San Francisco on June 14.  
 
ACLU STAFF ATTORNEY POSI-
TIONS – The ACLU’s national office in 
New York City is accepting applications 
for a full-time staff attorney position in 
its LGBT/AIDS PROJECT.  They are 
seeking applicants with significant litiga-
tion experience, familiarity with LGBT 
rights, HIV/AIDS, and other civil liberties 
issues.  For full details, check the ACLU 
LGBT Project website.  Interested persons 
should submit a cover letter, resume, a le-
gal writing sample, three references, and 
law school transcript by email to hrjob-
sLGBT@aclu.org – Reference [LGBT-15/
ACLU-W] in the subject line, or by sur-
face mail to: Human Resources, Ameri-
can Civil Liberties Union, Re: [LGBT-15/
ACLU-W], 125 Broad Street, 18th Floor, 
New York NY 10004.  Please indicate 
in the cover letter that you learned about 
this job posting through Lesbian/Gay 
Law Notes.  ACLU is an equal opportu-
nity/affirmative action employer and en-
courages applications from all qualified 
individuals including women, people of 
color, persons with disabilities, and les-
bian, gay, bisexual, and transgender in-
dividuals.  Applications will be accepted 
until the position is filled.   The opening 
was posted on May 4. * * * The ACLU 
Foundation of Florida has announced an 
opening for a full-time staff attorney who 
would likely be located in the Miami of-
fice, but could also be placed in one of 
the regional offices (Tampa, Pensacola, or 
Jacksonville).  The staff attorney would be 
focusing on LGBT and HIV/AIDS issues 
in such areas as discrimination, family 
law, relationship recognition and protec-
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tions, and LGBT student rights.  A mini-
mum of three years of relevant experience 
is “strongly preferred” but “exceptional 
applicants with fewer years may be con-
sidered.”  Fluency in Spanish is a plus but 
not required.  Submit (email preferred) a 
cover letter that states the applicant’s in-
terest in the position, resume, law school 
transcripts and a brief writing sample by 
June 22, 2012.   rmarshall@acluf l.
org.  Check the ACLU Foundation 
of Flor ida website for more detai ls. 

NEW JERSEY  – A unanimous 
Appellate Division panel rejected 
a petit ion for post-conviction re-
l ief f rom an HIV+ man who pled 
guilty to cr iminal charges con-
cerning sex he had with a female 
housemate without disclosing his 
HIV+ status.  State of New Jersey 
v. E.W.,  2012 WL 1948654 (May 
31, 2012).  The cour t found that, 
contrary to what he claimed in his 
appeal papers, the defendant had 
been adequately advised by coun-
sel as to the potential consequences 
of a guilty plea.  The per curiam 
opinion gets into some complicated 
discussion about the possible ret ro-
active effect of a 2003 New Jersey 
Supreme Cour t rul ing about what 
had to be told to a defendant con-
sider ing whether to plead guilty 
to an offense when the guilty plea 
could lead to civi l commitment, but 
found that inasmuch as this defen-
dant was not classif ied as a candi-
date for civi l commitment af ter his 
pr ison term was served, there was 
no need to get into the issue in his 
case.  Upon his guilty plea, E.W. 
had been sentenced to six years in 
custody on one count and a concur-
rent f ive-year sentence on another. 

NEW YORK  – A unanimous panel 
of the New York Appellate Divi-
sion, 1st Depar tment, ruled on May 
10 that a hospital being sued for 
medical malpractice did not have 
the r ight to discover HIV-related 
information from the plaintiff’s 
medical records.  Del Terzo v. The 

Hospital for Special Surgery,  2012 
WL 1623569.  The plaintiff a l leged 
injur ies as a result of negligently 
performed lef t shoulder ar throps-
copy and negligently administered 
anesthesia, as a result of which she 
exper iences pain and weakness in 
her shoulder and neck and has l im-
ited use of her lef t a rm.  Dur ing 
discovery, the defendant broadly 
requested information about her 
past medical t reatment, some of 
which she provided.  However, she 
refused to author ize release of any 
information about alcohol and drug 
t reatment, mental health or HIV-
related information.  Justice Joan 
B. Lobis upheld her refusal.  The 
hospital argued on appeal that “the 
information has a bear ing on plain-
t iff’s l i fe expectancy and is there-
fore mater ial to plaintiff’s claim 
for future damages.”  As to the 
HIV-related information, the cour t 
noted that N.Y. Pub. Health L. sec-
t ion 2785(2)(a) “gives the cour t dis-
cretion to grant an application for 
the disclosure of confidential HIV-
related information upon a show-
ing of ‘a compell ing need for dis-
closure of the information for the 
adjudication of a cr iminal or civi l 
proceeding.’”  The cour t charac-
ter ized the hospital’s argument as 
being that the “compell ing need” 
standard was met if the information 
sought is “mater ial and necessary,” 
but the cour t found this argument 
to be f lawed.  The cour t found that 
the wording of the HIV-confidenti-
al ity law “preempted” the discov-
ery provisions mandating disclo-
sure of “mater ial and necessary” 
information, and said that where 
the case did not di rectly involve 
HIV, a “compell ing need” for the 
information had not been shown.  
Fur thermore, said the cour t, “Nor 
have defendants even suggested, 
on the basis of the medical records 
provided, that there is any his-
tory of HIV or AIDS.  Indeed, de-
fendants seem to be engaged in a 
f ishing expedit ion.”  Although the 

Appellate Division did not say as 
much, it seems clear that they be-
l ieve that mandating disclosure of 
HIV-related information every t ime 
a patient sues for medical malprac-
t ice, thus placing their l i fe expec-
tancy “in controversy” as par t of 
calculating damages for future in-
jury, would undermine the policy 
behind the HIV confidential ity law. 

PENNSYLVANIA  – The Super ior 
Cour t (an appellate cour t) ruled 
in Commonwealth v. Garvin,  2012 
WL 1940219 (May 30, 2012), that 
a man ar rested for prostitution who 
revealed that he was HIV+ while 
answer ing routine biographical 
questions posed by the booking of-
f icer was not entit led to have the 
information about his HIV status 
suppressed on grounds that he had 
not been given Miranda  warnings 
pr ior to the questioning.  Under 
Pennsylvania law, the prostitution 
offense was elevated from a mis-
demeanor to a felony when the al-
leged prostitute knew that he was 
HIV+.  The cour t found that this 
fel l under the “routine booking ex-
ception” to the general requirement 
that an ar restee be given warnings 
about his r ight against self-incr im-
ination pr ior to police inter roga-
tion.  The off icer test if ied that he 
was asking questions using a stan-
dard questionnaire, including the 
question whether the ar restee was 
receiving any medical t reatment – 
an inquiry posed for the purpose of 
determining whether the ar restee 
would need t reatment while being 
held in ja i l.   Dur ing the booking, 
the off icer fol lowed up with some 
questions that were not on the form, 
and a motions judge did grant the 
motion to suppress the responses to 
those questions.  Ult imately the t r i-
al cour t imposed a shor t sentence 
plus probation, and defendant was 
immediately paroled because the 
t ime he had been detained pr ior to 
sentencing satisf ied the minimum 
required under his sentence. ■
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Specially Noted

Gay	&	Lesbian	Advocates	&	Defenders	(Boston)	has	published	Trans-
gender Family Law: A Guide to Effective Advocacy,	edited	by	Jennifer	
L.	Levi	&	Elizabeth	E.	Monnin-Browder	(300	pages,	ISBN	978-1-4685-
5214-0	(sc);	978-1-4685-5453-3	(e)).			The	book	is	published	through	
AuthorHouse	(www.authorhouse.com).		It	includes	contributions	from	
leading	practitioners	in	the	field,	and	can	be	obtained	through	GLAD	at	
www.glad.org/TFL.	

Symposium:	Uncovering Asylum: A Conversation on Refugee Law, 
Sexual Orientation, and Moving Towards a Just Jurisprudence,	44	N.Y.U.	
J.	Int’l	L.	&	Politics	No.	2	(Winter	2012)	(individual	articles	noted).
Symposium:	The New “Illegitimacy”: Revisiting Why Parentage Should 
Not Depend on Marriage,	20	Amer.	Univ.	J.	Gender,	Social	Pol’y	&	L.	No.	
3	(2012)	(individual	articles	noted).	

The	Organization	for	Refuge	Asylum	&	Migration	has	published	Rainbow 
Bridges: A Community Guide to Rebuilding the Lives of LGBTI Refu-
gees.		The	publication	is	available	for	download	at	the	organization’s	
website:	www.oraminternational.org.		ORAM	estimates	that	approxi-
mately	2,000	refugees	enter	the	U.S.	each	year	fleeing	persecution	
based	on	their	sexual	orientation	or	gender	identity,	approximately	6%	
of	all	asylees	in	America.			

The New Yorker	(May	28,	2012)	published	an	extraordinary	account	of	
the	problem	of	anti-lesbian	violence	in	South	Africa,	“Violated	Hopes:	A	
nation	confronts	a	tide	of	sexual	violence,”	by	Charlayne	Hunter-Gault.		
The	irony	is	that	a	nation	that	outlaws	sexual	orientation	discrimination	
in	its	Constitution	and	has	one	of	the	world’s	most	progressive	legal	
regimes	for	LGB	rights	has	nonetheless	proved	feckless	in	confronting	a	
wave	of	anti-lesbian	violence.	

The Georgetown Journal of Gender and the Law	has	published	its	
“Twelfth	Annual	Review	of	Gender	and	Sexuality	Law,”	Vol.	XII,	No.	III	
(2011).		The	issue	ranges	widely	over	legal	developments	in	constitu-
tional	law,	family	law,	employment	law,	and	health	care	access.		Indi-
vidual	sections	are	not	noted	separately	here.		
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