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On June 26, the last decision 
day of its October 2012 Term, 
the United States Supreme 

Court issued a pair of 5-4 rulings, 
holding unconstitutional Section 3 of 
the Defense of Marriage Act (DOMA) 
and requiring the federal government 
to treat lawfully-contracted same-sex 
marriages as equal to different-sex 
marriages for purposes of federal law, 
and rejecting an appeal by initiative 
proponents of a federal trial court 
decision invalidating California 
Proposition 8 of 2008, setting the 

stage for the resumption of same-
sex marriages in that state. United 
States v. Windsor, 2013 WL 3196928; 
Hollingsworth v. Perry, 2013 WL 
3196927. Two days after the Court’s 
decision were announced, the 9th 
Circuit lifted its stay of Judge Vaughn 
Walker’s Order in Perry v. Brown (see 
2013 WL 3305447 [June 28, 2013], 
and, by order of Governor Jerry 
Brown, same-sex marriages resumed 
in California (with the Perry plaintiffs 
holding the first weddings on June 
28). The Obama Administration also 
responded speedily to the Windsor 
ruling, extending spousal benefits 
eligibility to same-sex spouses of 
federal employees (including military 
personnel) and recognizing same-sex 
marriages for immigration purposes, 
with the first green card being 

issued on June 28 to Traian Popov (a 
Bulgarian national) of Ft. Lauderdale, 
Florida, the husband of Julian 
Marsh, and another being issued the 
following week to Cathy Davis of 
Colorado, the wife of Catronia Davis. 
The Toronto Star reported on July 
11 that a green card had been issued 
to a married same-sex couples (Tom 
Smeraldo, a US citizen, and Emilio 
Ojedo, a Venezuelan citizen) who 
were living “in exile” in Canada 
because their same-sex marriage 
would not be recognized by the U.S. 

government. The two men had lived 
together in New York and New Jersey, 
but left in order to be able to live 
together after Ojedo could obtain no 
further extensions on his U.S. work 
visa and could not be issued a green 
card. They became Canadian citizens 
and were married in 2010. According 
to the newspaper report, they now 
consider Canada their home and have 
no present plans to move back to the 
U.S., but they are “thankful” for the 
green card as a symbol that others 
will no longer have to leave the U.S. 
to live together as spouses.

Justice Anthony M. Kennedy, Jr., 
writing for the Court in Windsor, 
found that Section 3 of DOMA, which 
required the federal government to 
deny legal recognition to same-sex 
marriages validly contracted by the 

law of the jurisdiction where they took 
place, violates the 5th Amendment’s 
guarantee of due process and equal 
protection. Chief Justice John R. 
Roberts, Jr., writing for the Court 
in Hollingsworth, found that the 
initiative proponents lacked standing 
to appeal the trial court’s decision, 
leaving both the Supreme Court and 
the 9th Circuit without jurisdiction 
to rule on the merits of the case. 
The Court vacated the 9th Circuit’s 
decision (which had affirmed the 
trial court’s broad due process and 

equality ruling on a narrower equal 
protection theory), and ordered that 
the appeal be dismissed. California 
Governor Jerry Brown, having 
anticipated this possibility, had 
secured an opinion from Attorney 
General Kamala Harris that upon 
lifting the stay of District Judge 
Vaughn Walker’s Order in the case, 
Proposition 8 would be a nullity and 
same-sex marriages could resume 
throughout California. Brown had 
the Department of Public Health 
so advise all County Clerks and 
County Recorders. Harris asked 
the 9th Circuit panel to lift the stay 
immediately, and this was done on 
June 28. That afternoon, plaintiffs 
Kris Perry and Sandy Stier were 
married at San Francisco City Hall 
with Harris officiating, and plaintiffs 

Supreme Court Strikes Section 3 of DOMA and 
Dismisses Proposition 8 Appeal, Allowing Same-Sex 
Marriages to Resume in California and Setting Off 
Renewed Marriage Litigation in Other States

Justice Anthony M. Kennedy, Jr., writing for the Court in Windsor, 
found that Section 3 of DOMA violates the 5th Amendment’s 
guarantee of due process and equal protection.
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Paul Katami and Jeffrey Zarillo were 
married in Los Angeles by Mayor 
Antonio R. Villaraigosa, who was 
marking his last day in office. 

The line-up of justices in Windsor 
was predictable, with Justices Ruth 
Bader Ginsburg, Stephen Breyer, 
Sonia Sotomayor and Elena Kagan, 
all appointees of Democratic 
presidents and sometimes referred to 
as the Court’s “liberal wing,” signing 
Kennedy’s opinion. There were three 
dissenting opinions. Chief Justice 
Roberts, writing for himself; Justice 
Antonin Scalia, writing for himself 
and Justice Clarence Thomas, with 
partial joinder by the Chief; and 
Justice Samuel Alito, writing for 
himself with partial joinder by Justice 
Thomas. Roberts, Scalia and Thomas 
agreed on the proposition that the case 
was not properly before the Court, 
because the Petitioner, the United 
States, did not disagree with the 
substance of the 2nd Circuit’s opinion 
holding Section 3 unconstitutional. 
Thus, in their view, the case did 
not present the Court with a real 
“controversy” to resolve between the 
government and Plaintiff-Respondent 
Edith Schlain (“Edie”) Windsor, as the 
government was not asking the Court 
to do other than affirm the decision 
below. Evidently none of these three 
justices considered that the presence 
in the case of the Bipartisan Legal 
Advisory Group of the U.S. House of 
Representatives (BLAG), which was 
allowed to intervene to defend Section 
3, would cure this jurisdictional fault. 
Justice Alito, by contrast, opined that 
BLAG’s participation as an interested 
party cured the jurisdictional defect, 
arguing that BLAG as representative 
of the House of Representatives 
(pursuant to a resolution adopted 
by the House in January 2013, a 
month after the Court granted the 
petition for certiorari in this case), 
had a real interest in the resolution 
of the case, since the lower court’s 
opinion had invalidated legislation 
enacted by the House, thus in effect 

constricting its authority to pass 
legislation. Although Roberts, Scalia 
and Thomas believed the case was 
not properly before the Court, this 
did not stop them from pronouncing 
on the merits, all agreeing that 
Section 3 was constitutional. Justice 
Alito also opined that Section 3 
was constitutional, but on somewhat 
different grounds. The Chief Justice 
signed on to the portion of Scalia’s 
dissent addressing jurisdiction, and 
Thomas, who signed on to Scalia’s 
entire dissent, also signed on to the 
portion of Alito’s dissent addressing 
the merits. 

The line-up of justices in 
Hollingsworth was less predictable, 
and initially puzzling to many. The 
Chief Justice’s opinion was joined 
by Justices Scalia, Ginsburg, Breyer 
and Kagan, while Justice Kennedy’s 
dissent was joined by Justices Thomas, 
Alito and Sotomayor. Roberts’ 
opinion for the Court insisted that in 
order to have Article III standing, an 
appellant must show that the lower 
court’s ruling imposes a personal 
and tangible harm on him, rejecting 
the alternative argument that the 
initiative proponents were suing in a 
representative capacity on behalf of 
the state of California. There were no 
concurring opinions. Justice Kennedy 
argued in dissent that the California 
Supreme Court’s decision, entitled 
to binding effect as an authoritative 
construction of California law, 
provided a basis for finding that the 
initiative proponents had standing to 
sue on behalf of the state as crucial 
to the “integrity” of the state’s 
initiative process. Neither Roberts 
nor Kennedy said anything in their 
opinions about the merits of the case. 
Indeed, the only member of the Court 
to give even an oblique discussion to 
the Prop 8 merits was Justice Alito, 
in his dissent in Windsor, in which 
he devoted a lengthy textual footnote 
to ridiculing the fact finding process 
of the district court in the underlying 
case of Perry v. Schwarzenegger.
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The DOMA Decision (Windsor)
Justice Kennedy’s decision first 

took on the jurisdictional issue, 
acknowledging the unusual posture 

of the case, in which the Petitioner (the 
United States represented by the Solicitor 
General) was asking the Court to affirm 
the decision below. This led the court 
to appoint as amicus curiae Prof. Vicki 
Jackson of Harvard Law School to argue 
against jurisdiction, since none of the 
“parties” would make such an argument. 
Ultimately, Kennedy concluded that the 
United States had standing to appeal the 
2nd Circuit’s decision because of the 
government’s commitment to continue 
enforcing Section 3 unless and until 
there was a definitive ruling by the 
federal courts as to its constitutionality. 

The case began when the Internal 
Revenue Service, relying on Section 3, 
refused to allow Edith Windsor to use 
the marital exemption to avoid paying 
taxes on her inheritance from her 
wife, Thea Spyer, who died in 2009 in 
New York City after New York State 
courts had begun to recognize same-
sex marriages contracted elsewhere. 
(Windsor and Spyer married in Canada 
after having been a couple for over forty 
years. New York subsequently adopted 
marriage equality legislatively in 2011.) 
Because of the Obama Administration’s 
determination that it should continue 
enforcing Section 3, despite the 
conclusion by Attorney General Eric 
Holder and President Barack Obama 
that the provision was unconstitutional, 
the government would not comply 
with the lower courts’ orders to refund 
Windsor’s $363,000 tax payment on her 
inheritance. Thus, something tangible 
with respect to the parties turns on the 
Court’s decision in this case; either 
Windsor gets her refund or she doesn’t. 
This was enough, in Kennedy’s view, to 
satisfy Article III’s standing requirement 
for the government. For Scalia, it was a 
“contrivance” intended to manufacture 
an opportunity for the Court to rule on 
the constitutionality of Section 3.

Further, Kennedy found, the 
government had a very legitimate and 
direct interest in getting a definitive 
national precedent on Section 3, in 

light of the 1st Circuit’s previous ruling 
finding it unconstitutional. Beyond 
meeting the requirements of Article III, 
the case would also have to meet the 
Court’s jurisprudence on when it might 
be “prudential” for the Court to abstain 
from deciding a case. In the absence of a 
ruling on Section 3, he pointed out, “The 
district courts in 94 districts throughout 
the Nation would be without precedential 
guidance not only in tax refund suits 
but also in cases involving the whole of 
DOMA’s sweep involving over 1,000 
federal statutes and a myriad of federal 
regulations. . . Rights and privileges of 
hundreds of thousands of persons would 
be adversely affected, pending a case 
in which all prudential concerns about 

justiciability are absent. That numerical 
prediction may not be certain, but it is 
certain that the cost in judicial resources 
and expense of litigation for all persons 
adversely affected would be immense.” 
It was clear that Justice Kennedy was 
persuaded by the practical problem 
faced by married same-sex couples 
and the government, were a ruling on 
the constitutionality of Section 3 to be 
further delayed. “In these unusual and 
urgent circumstances,” he wrote, “the 
very term ‘prudential’ counsels that 
it is a proper exercise of the Court’s 
responsibility to take jurisdiction.”

Scalia decisively rejected these 
holdings, claiming that one could 
scour the U.S. Reports and never find 
a case in which the Court had asserted 
jurisdiction at the behest of a Petitioner 
who was asking the Court merely 

to affirm the holding of the court of 
appeals. He observed that “the plaintiff 
and the Government agree entirely on 
what should happen in this lawsuit. 
They agree that the court below got 
it right; and they agreed in the court 
below that the court below that one 
got it right as well. What, then are we 
doing here?” He characterized as “jaw-
dropping” Kennedy’s assertion that the 
role of the Court was to say “what the 
law is” in the sense that the famous 
quotation of Chief Justice John Marshall 
used by Kennedy was presented in the 
majority opinion. Scalia asserted that the 
Supreme Court operates to decide actual 
cases, incidentally deciding questions of 
law as required to determine the rights 

of the parties in a particular case, and 
that the Court does not have a general 
jurisdiction to decide “what the law is” 
in the absence of an actual controversy 
between the parties. He chided Kennedy 
(an internationalist with a penchant for 
citing foreign precedents, to Scalia’s 
continued dismay) for mistaking the 
function of American courts for those 
of some other countries, citing as an 
example a treatise on the German 
constitutional court.

Kennedy’s approach to the merits 
of the case strikingly resembled his 
approach to the two earlier major gay 
rights opinions he wrote: Romer v. 
Evans (1996) and Lawrence v. Texas 
(2003). In both of those cases, Kennedy 
eschewed the terminology that legal 
commentators, some justices, and many 
lower court judges have adopted to 

DOMA, wrote Kennedy, “humiliates tens of 
thousands of children now being raised by 
same-sex couples” and “places same-sex 
couples in an unstable position of being in 
a second-tier marriage.”    
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describe the process of judicial review, 
such as “strict scrutiny,” “heightened 
scrutiny,” “rational basis” and “suspect 
classification.” He was true to form here, 
writing a decision that never employs 
this terminology and thus leaves it open 
to commentators and later courts to try 
to determine its doctrinal significance. 

Kennedy began his discussion of the 
merits with an extensive exposition of the 
traditional role of the states in deciding 
who could marry, and the traditional 
deference to state decisions on marriage 
by the federal government, as part of the 
allocation of roles in our federal system. 
For several pages of his opinion, it 
appeared that he was ruling that Section 
3 violates the allocation of authority 
between federal and state governments 
by overriding the determination of 
particular states that same-sex couples 
should be entitled to the same “status” 
and “dignity” as different-sex couples 
enjoy in their marriages. “DOMA 
rejects the long-established precept that 
the incidents, benefits, and obligations 
of marriage are uniform for all married 
couples within each State, though they 
may vary, subject to constitutional 
guarantees, from one State to the 
next. Despite these considerations,” he 
continues, “it is unnecessary to decide 
whether this federal intrusion on state 
power is a violation of the Constitution 
because it disrupts the federal balance.” 
But, Kennedy says, quoting his opinion 
in Romer, “discriminations of an unusual 
character especially suggest careful 
consideration to determine whether 
they are obnoxious to the constitutional 
provision.” In other words, Kennedy 
will not rest his decision on federalism, 
but will refer to Congress’s unusual 
“intrusion” into a traditional state 
function to justify a more demanding 
level of judicial review than might 
otherwise be applied in this case as part 
of his 5th Amendment analysis.

“The States’ interest in defining and 
regulating the marital relation, subject 
to constitutional guarantees, stems 
from the understanding that marriage 
is more than a routine classification for 
purposes of certain statutory benefits,” 
he explained. “Private, consensual 
sexual intimacy between two adult 

persons of the same sex may not be 
punished by the State, and it can form 
‘but one element in a personal bond that 
is more enduring,’” quoting his own 
opinion in Lawrence. “By its recognition 
of the validity of same-sex marriages 
performed in other jurisdictions and 
then by authorizing same-sex unions and 
same-sex marriages, New York sought 
to give further protection and dignity to 
that bond.” But, he points out, “DOMA 
seeks to injure the very class New York 
seeks to protect. By doing so it violates 
basic due process and equal protection 
principles applicable to the Federal 
Government.” Thus, Kennedy cited as 
the constitutional basis for the ruling 
both aspects of the Due Process Clause 
of the 5th Amendment, the substantive 
due process and the equal protection 
guarantees that prior Supreme Court 
decisions have found to inhere in that 
provision. “DOMA’s unusual deviation 
from the usual tradition of recognizing 
and accepting state definitions of 
marriage here operates to deprive 
same-sex couples of the benefits and 
responsibilities that come with the 
federal recognition of their marriages. 
This is strong evidence of a law having 
the purpose and effect of disapproval 
of that class. The avowed purpose 
and practical effect of the law here in 
question are to impose a disadvantage, a 
separate status, and so a stigma upon all 
who enter into same-sex marriages made 
lawful by the unquestioned authority of 
the States.”

Thus, for Kennedy, this case was 
very closely analogous to Romer, where 
he found that Colorado voters enacted 
Amendment 2 to make gay people 
unequal to everybody else, without any 
plausible legitimate justification. In 
this case, after reviewing the blatantly 
homophobic legislative history of 
DOMA’s enactment in 1996, he found 
a similar fatal flaw. “DOMA writes 
inequality into the entire United States 
Code,” he exclaims. “DOMA’s principal 
effect is to identify a subset of state-
sanctioned marriages and make them 
unequal. The principal purpose is 
to impose inequality, not for other 
reasons like government efficiency. 
Responsibilities, as well as rights, 

enhance the dignity and integrity of 
the person. And DOMA contrives to 
deprive some couples married under the 
laws of their State, but not other couples, 
of both rights and responsibilities. By 
creating two contradictory marriage 
regimes within the same State, DOMA 
forces same-sex couples to live as 
married for the purpose of state law but 
unmarried for the purpose of federal 
law, thus diminishing the stability 
and predictability of basic personal 
relations the State has found it proper 
to acknowledge and protect. By this 
dynamic DOMA undermines both the 
public and private significance of state-
sanctioned same-sex marriages; for it 
tells those couples, and all the world, 
that their otherwise valid marriages are 
unworthy of federal recognition. This 
places same-sex couples in an unstable 
position of being in a second-tier 
marriage. The differentiation demeans 
the couple, whose moral and sexual 
choices the Constitution protects (citing 
Lawrence) and whose relationship 
the State has sought to dignify.” He 
also found that it “humiliates tens of 
thousands of children now being raised 
by same-sex couples.” 

So the analogy with Romer is very 
close; Colorado enacted Amendment 2 
to make gay people unequal to others 
without any policy justification, and 
Congress enacted Section 3 to make 
gay peoples’ marriages unequal to 
those of others without any policy 
justification. Interestingly, Kennedy 
omitted to discuss the specific policy 
justifications that BLAG advanced in its 
brief and oral argument, a failure that 
earned the scorn of Justice Scalia in his 
impassioned dissent. Having found that 
“the principal purpose and the necessary 
effect of this law are to demean those 
persons who are in a lawful same-sex 
marriage,” Kennedy concluded, “This 
requires the Court to hold, as it now 
does, that DOMA is unconstitutional as 
a deprivation of the liberty of the person 
protected by the 5th Amendment of the 
Constitution.” He went on to explain that 
this is a deprivation both of liberty and 
of equal protection of the laws, as that 
concept has been found by the Court to 
be an essential part of the Due Process 
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guarantee. Early in the opinion, Kennedy 
made clear that all his references to 
“DOMA” refer only to Section 3, as the 
Court was not asked to rule on Section 
2, the provision that purports to free 
states from any constitutional obligation 
to recognize same-sex marriages 
contracted in other states.

Kennedy ended with a final 
statement that the opinion “and its 
holding are confined to those lawful 
marriages,” i.e., “same-sex marriages 
made lawful by the State.” Without 
expressly discussing whether the federal 
government is obligated to recognize 
same-sex marriage of individuals who 
reside in states that do not recognize 
such marriages, Kennedy’s closing 
paragraph creates some ambiguity on a 
very important point, since this decision, 
by its silence, leaves to the Executive 
Branch the task of figuring out how to 
implement federal laws and regulations 
without clear guidance. Kennedy’s 
opinion might be read to restrict the 
federal obligation to recognizing 
marriages that are recognized by the 
state in which a couple resides, but it 
might alternatively be read to require 
the federal government to recognize 
lawfully contracted marriages regardless 
of where the couple happen to be when 
the issue arises. The more expansive 
reading makes more sense, and seems 
consistent with the overall rhetorical 
stance of Kennedy’s opinion, but the 
history of subsequent reception of 
Romer and Lawrence shows Kennedy’s 
brand of inscrutable opinion-writing can 
give rise to contradictory views as to the 
precise holding of the Court.

Shortly after the opinion was 
announced, President Obama embraced 
the more expansive obligation of 
recognizing lawful marriages regardless 
of the couples’ residence, but emphasized 
that he was talking “as a president, not a 
lawyer,” and that it would be up to the 
Attorney General, working in concert 
with other department heads (and perhaps 
ultimately the federal courts), to sort this 
out. Some department heads were quick 
on the draw. Defense Secretary Chuck 
Hagel quickly indicated that the Defense 
Department would recognize lawful 
same-sex marriages for purposes of 

military benefits regardless of residence, 
and Secretary of Homeland Security 
Janet Napolitano chimed in similarly as 
to immigration issues administered by 
her department, including recognition 
of married bi-national couples for 
purposes of residency and citizenship 
applications. (The first green card was 
issued to a same-sex binational couple 
on June 28, as noted above.) The Office 
of Personnel Management advised all 
federal agencies that same-sex spouses 
of their employees were eligible to 
participate in federal employee benefits 
plans, and established special open-
enrollment periods to facilitate the 
extension of benefits, and personnel 
offices for both houses of Congress 
sent similar advisories to Congressional 
offices, providing an eligibility period 
for members of Congress and their staffs 

who had same-sex spouse to enroll them 
in benefits plans.  At the same time, 
OPM clarified that it has no authority 
to extend such benefits to civil union 
partners or domestic partners of federal 
employees. But it was less clear how this 
issue would be resolve for purposes of 
federal taxes, Social Security, Veterans 
benefits, and other programs that have 
traditionally relied on the place of 
residence in determining whether a 
couple is married. The Internal Revenue 
Service said that it would issue formal 
guidance as soon as possible, but without 
tipping its hand, setting off speculation 
without hard data. 

Chief Justice Roberts’ dissenting 
opinion, after briefly stating agreement 
with Scalia’s view on jurisdiction, was 
devoted to attempting to cabin the impact 
of the decision by striving to characterize 

it as a “federalism” decision that would 
be of no relevance to the question whether 
same-sex couples have a right to marry 
under the 14th Amendment. “The Court 
does not have before it,” he wrote, “and 
the logic of its opinion does not decide, 
the distinct question whether the States, 
in the exercise of their ‘historic and 
essential authority to define the marital 
relation,’ may continue to utilize the 
traditional definition of marriage.” And 
it is accurate to say that Kennedy made 
clear that the Court was not addressing 
that question. Nonetheless, virtually 
ignoring Kennedy’s 5th Amendment 
analysis and ultimate statement that 
Section 3 violates the 5th Amendment 
while expressly eschewing a decision 
based on federalism, Roberts asserted: 
“The dominant theme of the majority 
opinion is that the Federal Government’s 

intrusion into an area ‘central to state 
domestic relations law applicable to its 
residents and citizens’ is sufficiently 
‘unusual’ to set off alarm bells. I think 
that the majority goes off course, as I 
have said, but it is undeniable that its 
judgment is based on federalism.” If that 
were the case, of course, the decision 
might be seen as having little relevance 
to the question whether states can deny 
gay people the right to marry.

But Justice Scalia emphatically 
disagreed, which explains why the Chief 
did not join that portion of his dissent 
devoted to the merits. Characterizing 
Kennedy’s holding on the merits as 
“rootless and shifting” in terms of its 
“justifications,” he said, “For example, 
the opinion starts with seven full pages 
about the traditional power of States 
to define domestic relations – initially 

Kennedy’s approach to the merits of the 
case strikingly resembled his approach to 
the two earlier major gay rights opinions 
he wrote: Romer v. Evans (1996) and 
Lawrence v. Texas (2003).
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fooling many readers, I am sure, into 
thinking that this is a federalism 
opinion.” One of those fooled, evidently, 
was the Chief Justice, unless, as seems 
more likely, his puzzlement was more 
strategic than real. But, said Scalia, 
although Kennedy’s opinion continues 
to refer to federalism from time to time 
as part of its 5th Amendment analysis, 
the frequent references to equality and 
liberty make this a 5th Amendment case. 

However, Scalia complains, “if this is 
meant to be an equal-protection opinion, 
it is a confusing one. The opinion does 
not resolve and indeed does not even 
mention what had been the central 
question in this litigation: whether, 
under the Equal Protection Clause, laws 
restricting marriage to a man and a 
woman are reviewed for more than mere 
rationality.” Scalia said that he would 
“review this classification only for its 
rationality,” and the Court purports to do 
that, since it cites Moreno as authority, 
expressly a rational basis case. “As 
nearly as I can tell, the Court agrees with 
that; its opinion does not apply strict 
scrutiny, and its central propositions 
are taken from rational-basis cases 
like Moreno. But the Court certainly 
does not apply anything that resembles 
that deferential framework.” He then 
noted how Kennedy slipped back and 
forth between equality language and 
liberty language, but “never utters the 
dread words ‘substantive due process,’ 
perhaps sensing the disrepute into which 
that doctrine has fallen.” (Disrepute in 
the Scalia household, perhaps, but not 
among those who disagree with the 
so-called originalist jurisprudence of 
Scalia and his acolytes on the Court.) 
He also argued that this could not 
really be a due process case, because 
of the lack of a history of respect for 
same-sex marriage, a test that the Court 
has sometimes used in the past for 
determining whether particular conduct 
is entitled to protection under the Due 
Process Clause. But Scalia was fighting 
a rear-guard action here, as Kennedy had 
eschewed the “history and tradition” test 
when writing for a majority of the Court 
in Lawrence, saying that longstanding 
historical regard for a right was not a 
necessary requirement for Due Process 

protection, and according significance to 
more recent developments in evaluating 
whether a right is important enough to 
merit protection under the Due Process 
Clause. This is really part of the “living 
constitution” debate, in which Scalia 
recently took the position during a public 
talk that the Constitution is “dead, dead, 
dead” – not to say that the Constitution 
is meaningless, but to the contrary that, 
in his view, the essence of a written 
Constitution is that its meaning is fixed 
upon its adoption and does not evolve 
over time. This view has never won a 
firm majority on the Court, but Scalia 
writes as if it is well-established, as it 
is in his own mind. Kennedy clearly 
disagrees, as do the four Democratic 
appointees and even, from time to time, 
Chief Justice Roberts.  Only Thomas 
and, perhaps, Alito, seem to adhere to 
Scalia’s views on this.

After ridiculing Kennedy’s opinion 
for never providing a fully-developed 
analysis of any of the doctrinal bases 
cited for the Court’s holding, Scalia 
wrote, “Some might conclude that this 
loaf could have used a while longer in 
the oven. But that would be wrong; it 
is already overcooked. The most expert 
care in preparation cannot redeem a 
bad recipe. The sum of all the Court’s 
nonspecific hand-waving is that this law 
is invalid (maybe on equal-protection 
grounds, maybe on substantive-due-
process grounds, and perhaps with 
some amorphous federalism component 
playing a role) because it is motivated by 
a ‘bare . . . desire to harm’ couples in 
same-sex marriages.” Scalia then went on 
to hotly dispute – as he did in his Romer 
and Lawrence dissents – that antigay 
animosity was behind the challenged 
law, rejecting the idea that anti-gay 
legislation is necessarily the result of 
bigotry. He suggested that Kennedy 
failed to engage the arguments put forth 
by BLAG to defend Section 3 “because 
it is harder to maintain the illusion of the 
Act’s supporters as unhinged members 
of a wild-eyed lynch mob when one first 
describes their views as they see them,” 
and accused the Court of labeling the 
proponents of DOMA as “enemies of the 
human race.” Scalia throwing a fit at a 
majority opinion with which he disagrees 

tends to manifest his anger by searching 
for obscure terms that will send legal 
commentators running to dictionaries 
and thesauruses: in this case, he asserted 
that Kennedy’s reasoning amounted to 
“legalistic argle-bargle,” using a term 
found nowhere in the U.S. Reports and 
sending commentators scurrying.

Also, as is his wont, Scalia predicted 
that the ultimate result of the opinion 
would be to decide the issues not 
presented to the Court, but beyond 
making predictions, and in a manner 
perhaps without precedent in the annals 
of the Supreme Court, Scalia inserted 
in his dissent several extended quotes 
from Kennedy’s opinion, edited to 
make the case that state laws denying 
same-sex couples the right to marry 
are unconstitutional. Scalia provided a 
veritable roadmap for lower courts to 
use in striking down state anti-marriage 
amendments! “By formally declaring 
anyone opposed to same-sex marriage an 
enemy of human decency,” he insisted, 
“the majority arms well every challenger 
to a state law restricting marriage to its 
traditional definition.” Scalia concluded 
that the Court had improperly ventured 
into the political sphere, which is where 
he insisted that the issue of same-sex 
marriage should be resolved. 

Alito’s dissent on the merits is more 
tempered than Scalia’s, adverting to 
the theories advocated by Prof. Robert 
George of Princeton University, a 
prominent foe of same-sex marriage who 
has argued that the traditional definition 
of marriage, focused on its procreative 
potential and the complementarity of 
the two sexes, is an essential component 
of western civilization, with which we 
tamper at our peril. After appointing 
out the different views as to the essential 
character of marriage, contrasting 
the traditional view of its procreative 
purpose and the modern view embraced 
by popular culture, Alito insisted that 
the Constitution takes no position 
between these two views and mandates 
neither. Thus, the determination which 
view should be embraced by society is 
up to the polity speaking through the 
democratic process. He argued that 
the Court should not intervene in this 
process. “In our system of government,” 
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he wrote, “ultimate sovereignty rests 
with the people, and the people have the 
right to control their own destiny. Any 
change on a question so fundamental 
should be made by the people through 
their elected officials.” And, “By asking 
the Court to strike down DOMA as 
not satisfying some form of heightened 
scrutiny, Windsor and the United States 
are really seeking to have the Court 
resolve a debate between two competing 
views of marriage. . . The Constitution 
does not codify either of these views 
of marriage (although I suspect it 
would have been hard at the time of 
the adoption of the Constitution or the 
Fifth Amendment to find Americans 
who did not take the traditional view for 
granted). The silence of the Constitution 
on this question should be enough to 
end the matter as far as the judiciary is 
concerned. . . I would not presume to 
enshrine either vision of marriage in our 
constitutional jurisprudence.”

As noted above, Alito devoted a 
lengthy textual footnote, rather out of 
the blue, to deprecating the conduct 
of the Prop 8 trial, presenting this as 
an illustration of why, in his view, it is 
inappropriate for the courts to take on 
the same-sex marriage question. “At 
times, the trial reached the heights of 
parody,” he wrote, “as when the trial 
judge questioned his ability to take into 
account the views of great thinkers of 
the past because they were unavailable 
to testify in person in his courtroom.” He 
deprecated the contention in academic 
amicus briefs filed in Hollingsworth 
“that we are bound to accept the trial 
judge’s findings – including those on 
major philosophical questions and 
predictions about the future – unless 
they are ‘clearly erroneous.’ Only an 
arrogant legal culture that has lost all 
appreciation of its own limitations could 
take such a suggestion seriously,” he 
harrumphed. Take that, you arrogant 
professors of constitutional law and civil 
procedure! One suspects that Alito, who 
joined the dissent in Hollingsworth, 
was disappointed that he could not 
embody these comments in a majority 
or concurring opinion, and was eager to 
make these observations somewhere, so 
here they are in the other case. ■

The majority and dissenting 
opinions in Hollingsworth are 
shorter and need less discussion, 

since there was no comment in either 
concerning the merits of the 14th 
Amendment claim that Proposition 
8, which inserted into the California 
Constitution an amendment providing 
that only different-sex marriages 
would be “valid or recognized in 
California,” violated the equal 
protection rights of same-sex couples. 

As noted above, Chief Justice 
Roberts, writing for the Court, 
accepted the contention that because 
the initiative proponents could not 
satisfy the traditional Article III 
standing test of having a tangible, 
personal interest in the outcome of 

the case (i.e., they were not asking 
the Court for a remedy specific to 
them, as Proposition 8 does not 
directly affect any of their own rights; 
presuming none of the proponents has 
any interest in marring a person of the 
same sex), they could not appeal the 
trial court’s decision. If this means 
that sometimes state officials may 
rid themselves of noxious initiative 
products through the expedient of 
failing to defend them in the courts and 
then refusing to appeal the resulting 
decisions striking them down, then 
so be it. That’s the way the system 
works, according to Roberts, because 
federal courts are only authorized to 
decide real cases between real parties. 
“We have never before upheld the 
standing of a private party to defend 
the constitutionality of a state statute 

when state officials have chosen not 
to,” concluded Roberts. “We decline 
to do so for the first time here.” 

At the same time, Roberts made 
clear, the trial court did have 
jurisdiction, despite the failure of 
the named defendants to provide a 
substantive defense, and thus there 
is no jurisdictional fault identified 
by the Supreme Court with District 
Judge Vaughn Walker’s ruling in the 
case. Justice Kennedy, in dissent, 
argued that the alternative standing 
theory was adequate to make 
this appeal proper, resting on the 
California Supreme Court’s admitted 
role as the authoritative exponent of 
California law. That didn’t impress 
Chief Justice Roberts. Since federal 

standing is a question of federal 
law, the California Supreme Court’s 
ruling was not binding on the federal 
courts. “The judgment of the Ninth 
Circuit is vacated,” he wrote, “and the 
case is remanded with instructions 
to dismiss the appeal for lack of 
jurisdiction.” That should mean, in 
the normal course of events, that the 
9th Circuit will lift its stay of Judge 
Walker’s Order, shifting the focus of 
attention to the implementation of 
that Order.

There was some comment about 
the “odd” line-up of the justices in 
this 5-4 ruling. The Chief Justice was 
joined by Justice Scalia and three 
members of the “liberal wing” of the 
Court, Justices Ginsburg, Breyer, and 
Kagan. Justice Kennedy’s dissent was 
joined by Justices Thomas and Alito 

The Proposition 8 Decision

The art of avoiding merits decisions 
while obtaining desired results is a subtle 
weapon in the judge’s arsenal, perhaps 
cannily deployed here by Justice Ginsburg.  
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and the remaining member of the 
“liberal” wing, Justice Sotomayor. 
Thus, three justices who voted to 
strike down Section 3 of DOMA, 
and presumably would find Prop 8 
to be unconstitutional, agreed with 
the Chief Justice that there was no 
jurisdiction to rule on the merits. As 
to the dissenters, Justice Alito had 
found jurisdiction in Windsor and was 
clearly itching to uphold Proposition 
8. Justice Sotomayor, to judge by 
her general jurisprudential stance 
and her questions and comments at 
oral argument, would probably have 
voted to affirm the lower courts and 
strike down Prop 8, were she able to 
reach the issue. Justice Thomas would 
most likely have agreed with Alito 
as to the merits. Justice Kennedy’s 
views are more difficult to pin down, 
but one suspects that he would not 
be arguing so fiercely in favor of 
jurisdiction in this case if he did not 
have a strong view how it should be 
decided. Perhaps reading the tea-
leaves of his Windsor opinion and 
taking Scalia’s dissent at face value, 
Kennedy was also poised to strike 
down Prop 8. So, the question occurs, 
if both Sotomayor and Kennedy were 
poised to strike down Prop 8, why did 
the other three “liberals” side with 
Roberts to dismiss the case? 

For months, commentators 
have been struggling with Justice 
Ginsburg’s views on Roe v. Wade 
and what they might portend for her 
position in the same-sex marriage 
cases. Ginsburg has frequently stated 
that Roe was a premature and unduly 
expansive ruling, in light of the 
evolving political views on abortion 
rights at the time it was decided. 
She has suggested that had the Court 
written a narrower decision, leaving 
the future scope of abortion rights 
to the legislative process, abortion 
might not have become the hot-
button political issue that it quickly 
became, with all the divisive effects 
flowing from that development. One 
speculates that Breyer and Kagan 
joined the Chief Justice in dismissing 
the appeal, having concluded that 
a decision on the merits might not 

strike down Prop 8 because Ginsburg 
might not supply the necessary fifth 
vote. It may even be that Ginsburg 
joined out of the pragmatic view that 
a dismissal would result in allowing 
the district court’s opinion to go 
into effect and same-sex marriage 
to resume in California. Thus, Prop 
8 would be vanquished by default 
without the Supreme Court having to 
go on record as to whether same-sex 
couples have a right to marry under 
the 14th Amendment. This might 
seem to be the most prudent way for 
the Court to deal with an issue as 
to which there remains much public 
controversy. The art of avoiding 
merits decisions while obtaining 
desired results is a subtle weapon in 
the judge’s arsenal, perhaps cannily 
deployed here by Justice Ginsburg. In 
this light, Justice Scalia’s concurrence 
with the Chief might seem odd, 
given his ardent opposition to same-
sex marriage, but on the other hand 
his concurrence seems consistent 
with his impassioned dissent on 
jurisdiction in Windsor, in which the 
Chief concurred, and may have also 
reflected his pragmatic judgment that 
there were not five solid votes on the 
Court to uphold Proposition 8 on the 
merits (as now-retired Judge Vaughn 
Walker speculated in an interview 
after the ruling).

So, the bottom line on the 
Hollingsworth non-decision is that 
the Court, in effect, decided to let 
the district court opinion be the final, 
unreviewable word on the narrow 
question of whether Prop 8 was 
unconstitutional, without creating any 
precedent binding on other federal 
courts, since only appellate rulings 
create binding precedents.

There was not complete agreement 
among the “parties” – if that term is 
loosely deployed to take in the original 
plaintiffs, the named defendants, and 
the intervenors whose standing to 
appeal had been definitively rejected 
by the Supreme Court – as to the 
scope of Judge Walker’s Order. The 
plaintiffs argued all along that if 
the appeal was dismissed, Judge 
Walker’s Order required the state of 

California to make marriage licenses 
available to same-sex couples and to 
recognize those marriages as fully 
equal to the marriages of different-
sex couples throughout the state, not 
limited to the two counties (Alameda 
and Los Angeles) whose clerks were 
named defendants, and certainly not 
limited to the two plaintiff couples 
who brought the case. In its 2009 
decision finding that Prop 8 had 
been duly enacted, the California 
Supreme Court made clear that same-
sex couples who married prior to the 
passage of Prop 8 remained married, 
and that their marriages were entitled 
to equal treatment under California 
law. Indeed, that Court also ruled 
that pursuant to its prior decision 
on the merits in the marriage cases, 
domestic partnerships in California 
would be entitled to the same status 
as marriages under state law in 
order to satisfy the court’s equal 
protection and due process holdings. 
It became clear after the Supreme 
Court’s decision was announced that 
Governor Jerry Brown (who was an 
original named defendant as attorney 
general) and Attorney General 
Kamala Harris agreed with that view, 
and upon their authorization Clerks 
and Recorders throughout the state 
were advised that same-sex couples 
could obtain licenses as soon as the 
stay was lifted by the 9th Circuit, 
which, as noted below, occurred on 
June 28.  

The initiative proponents had a 
different view, not unexpectedly, 
and Andrew Pugno, their California 
counsel, argued that a trial court 
ruling is not binding beyond the 
immediate parties. He contended that 
the only couples entitled to the benefit 
of Walker’s Order were the plaintiffs. 
This case was not brought as a class 
action, he noted, arguing that relief 
thus did not extend to others similarly 
situated to the plaintiffs, and he 
further noted that all the county 
clerks in the state were not joined as 
co-defendants, a lack that had also 
been noted during oral argument 
in the 9th Circuit, when counsel for 
the plaintiffs stated that, if need be, 
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they could institute further litigation 
seeking to bind other county clerks. 
Pugno asserted that it was established 
in California law that only appellate 
rulings have statewide effect. Whether 
that would be true concerning a 
federal district court ruling as 
opposed to a California superior 
court ruling seems questionable, 
in light of the Supremacy Clause 
of the U.S. Constitution, as well 
as the nature of this case. If Prop 
8 is unconstitutional as a basis for 
denying marriage licenses to the 
plaintiffs, surely it is unconstitutional 
if used to deny marriage licenses to 
any other similarly-situated same-
sex couple anywhere in California, 
regardless of whether this was a class 
action, and principles of res judicata 
should prevent the need to re-litigate 
the matter in each county. Pugno 
threatened to take some sort of legal 
action to block implementation of the 
Order beyond the immediate parties. 
Responding to the speedy resumption 
of marriages in California, Alliance 
Defending Freedom (ADF, formerly 
the Alliance Defense Fund) filed an 
“emergency motion” with the Supreme 
Court seeking an order stopping 
the marriages, arguing that the 9th 
Circuit panel did not have authority 
to dissolve the stay until it received 
the Supreme Court’s “certified” 
final order in the case after the 25-
day period for filing of motions for 
rehearing had been exhausted. Justice 
Kennedy, the designated justice for 
emergency motions from the 9th 
Circuit, promptly denied the motion 
without comment. 

As noted, the Supreme Court’s 
procedures give disappointed parties 
up to 25 days to file motions for 
rehearing, after which the Court 
sends its final mandate to the lower 
court, in this case ordering dismissal 
of the appeal. It seemed unlikely 
that the Court would grant rehearing 
in either case, as that would require 
the disappointed party to persuade a 
member of the majority to indicated 
willingness to reconsider his or her 
views on the questions decided by the 
Court. ■

O n June 27, the Court 
dismissed ten pending 
petitions for certiorari 

that related in some way to the 
issues presented in Windsor and 
Hollingsworth. 

Petitions seeking review or 
affirmation of lower court opinions 
striking down Section 3 of DOMA 
were denied in Windsor v. United 
States, No. 12-63, Bipartisan 
Legal Advisory Group v. Windsor, 
No. 785, Bipartisan Legal 
Advisory Group v. Gill, No. 12-13, 
Department of Health & Human 
Services v. Massachusetts, No. 12-
15, Massachusetts v. Department of 
Health & Human Services, No. 12-
97, Office of Personnel Management 
v. Golinski, No. 12-16, Pedersen v. 
Office of Personnel Management, 
No. 12-231, and Office of Personnel 
Management v. Pedersen, No. 12-
302. 

The Court denied Arizona 
Governor Jan Brewer’s petition to 
review the 9th Circuit’s decision 
refusing to vacate a preliminary 
injunction ordered by the District 
Court requiring the state to continue 
providing health insurance benefits 
for same-sex domestic partners of 
state employees. Brewer v. Diaz, 
No. 12-23. This will preserve the 
status quo as the District Court gets 
to the merits of Lambda Legal’s 
suit claiming that the legislature’s 
revocation of those benefits violates 
the constitutional rights of the 
employees and their partners. Since 
the District Court has already found 
that the plaintiffs are likely to 
succeed on the merits, one hopes a 
negotiated end to the case could be 
achieved.

Finally, the Court denied a 
petition for certiorari in Coalition 
for Protection of Marriage v. Sevcik, 
No. 12-689. The district court in 

Nevada rejected Lambda Legal’s 
challenge to the constitutionality 
of that state’s constitutional 
ban on same-sex marriage, but 
the proponents of the initiative 
that created the constitutional 
amendment, allowed by the district 
court to participate in the case 
even though the state government 
is defending the lawsuit, filed a 
petition urging the Supreme Court 
to take up the issue, bypassing the 
9th Circuit.  Under the Supreme 
Court’s ruling in Hollingsworth, 
these petitioners clearly would lack 
standing to bring the district court’s 
opinion to the Supreme Court.

All of these certiorari denials 
were issued without comment or 
explanation, apart from noting 
that Justice Kagan recused herself 
from consideration or decision 
on the petitions concerning the 
1st Circuit’s DOMA ruling and 
the District court’s ruling in the 
Golinkski case, presumably due to 
her role in defending those case 
while serving as Solicitor General. 
The recusals help to explain why 
the Court granted certiorari in 
Windsor rather than Gill, avoiding 
the possibility that the lower courts’ 
decision would be affirmed by 
an evenly divided court without 
producing a majority decision.

HBO announced that it would 
be presenting a documentary 
broadcast about the Proposition 8 
litigation, with filmmakers, Ben 
Cotner and Ryan White, who had 
been given extended behind-the-
scenes access to the plaintiffs’ legal 
team through the auspices of the 
American Foundation for Equal 
Rights (AFER), the organization 
that underwrote the litigation and 
recruited David Boies and Theodore 
Olson to be the lead attorneys on the 
case. New York Times, July 11. ■

Supreme Court Follow-Up: 
Emptying the Docket
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Since the Supreme Court 
avoided deciding the underlying 
14th Amendment issue in 

Hollingsworth, while broadly intimating 
in Windsor that an equal protection 
claim for the right of same-sex couples 
to marry might be successful in the 
future, the June 26 rulings lit a new 
fire under the campaign for same-sex 
marriage in the remaining 37 states, and 
the race to be first back to the Supreme 
Court was on.

Existing cases are in various 
stages. Federal district judges in 
Hawaii (Jackson v. Abercrombie, 
884 F.Supp.2d 1065 (D. Haw., Aug. 
8, 2012)) and Nevada (Sevcik v. 
Sandoval, 911 F.Supp.2d 996 (D.Nev., 
Nov 26, 2012)) had previously rejected 
14th Amendment same-sex marriage 

claims, and those cases are pending 
on appeal before the 9th Circuit. 
As noted above, the Supreme Court 
rejected an opportunity to intervene 
in the Nevada case at the invitation 
of the proponents of that state’s 
constitutional ban, so the matter rests 
with the U.S. Court of Appeals for the 
9th Circuit, as does the Hawaii case. In 
both states, there are signs of possible 
legislative movement. Marriage 
equality in Hawaii does not depend 
upon repealing the constitutional 
amendment that was enacted in 
the 1990s in response to the Baehr 
lawsuit, since that amendment did 
not ban same-sex marriages, but just 
reserved to the exclusive authority of 
the legislature the question whether 
same-sex couples can marry. The 
Hawaii legislature has approved civil 
unions, and there were hopes that in 

light of changing public opinion and 
the Windsor decision, enough Hawaii 
legislators could be persuade to enact 
marriage equality and make the 9th 
Circuit appeal moot. In Nevada, where 
a constitutional amendment does 
stand in the way of direct legislative 
action, both houses of the legislature 
voted earlier this year to approve a 
proposed referendum to replace the 
amendment with a marriage equality 
amendment, but this would have to go 
through another round of legislative 
voting in the next elected legislature 
before it could be put on the ballot, so 
it is likely that a 9th Circuit decision 
would come first.

In New Jersey, the struggle 
proceeds on parallel tracks. The 
legislature has until January 2014 to 

attempt to override Governor Chris 
Christie’s veto of marriage equality 
legislation, but meanwhile Lambda 
Legal’s lawsuit in Superior Court, 
contending that the existing civil 
union regime does not provide equal 
protection for same-sex couples in the 
state, gained renewed strength with 
the argument that the federal rights of 
marriage will not be available to civil 
union partners, those making civil 
unions grossly unequal to marriages. 
Lambda will present this argument 
to the court in August in support of 
its motion for summary judgment. 
Similar arguments will be available in 
the consolidated same-sex marriage 
cases, filed by ACLU and Lambda 
Legal, pending in the Cook County 
Circuit Court in Illinois (Darby v. Orr 
and Lazarro v. Orr), where summary 
judgment motions have also been filed 

in cases that were launched on May 30, 
2012. In Illinois, unlike New Jersey, 
the state government is not actively 
defending the lawsuits, as Gov. Quinn 
and Attorney General Madigan both 
support marriage equality, leaving the 
substantive defense to intervenor anti-
gay groups. 

Lambda Legal filed suit in the 
U.S. District Court for the Middle 
District of Pennsylvania on July 9 in 
Whitewood v. Corbett, asserting a 14th 
Amendment marriage claim on behalf 
of a carefully selected group of test-
case plaintiffs, seeking declaratory 
and injunctive relief against Governor 
Tom Corbett, Attorney General 
Kathleen Kane, the secretary of the 
Department of Health, and local 
officials who administer the marriage 

license process in Washington and 
Bucks Counties, where some of the 
plaintiffs have been denied marriage 
licenses. (Bucks County Register 
Donald Petrille, one of the named 
defendants who had denied a marriage 
license to two of the plaintiffs on July 
1, told the Bucks County Courier 
Times (July 11), that he had no choice 
in the matter. “I just try to follow the 
law,” said Petrille. “I believe that’s my 
duty. We want to make sure that we’re 
minimizing costs and liability to the 
county.”) Other plaintiffs are married 
elsewhere and seeking recognition of 
their marriages in Pennsylvania. The 
plaintiff group also includes a widower 
and two children suing for the benefits 
they would enjoy were their parents 
able to marry. In Pennsylvania, the 
governor and the attorney general 
are separately elected. Corbett is a 

Renewed Marriage Litigation in Light of Hollingsworth

The June 26 rulings lit a new fire under the campaign for same-
sex marriage in the remaining 37 states, and the race to be first 
back to the Supreme Court was on.
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Republican who opposes same-sex 
marriage, while Kane is a Democrat 
who is a marriage equality supporter.  
Kane announced on July 11 that her 
office would not defend the statute in 
this case, as she had concluded that it 
was “wholly unconstitutional.” The 
governor’s office of legal counsel will 
probably end up defending the lawsuit, 
although the Pennsylvania General 
Counsel James Schultz, head of the 
office, criticized the attorney general 
for failing in her “duty” to defend the 
statute. Corbett’s office did not issue 
any immediate comment. The case 
was assigned to District Judge John 
E. Jones III, an appointee of President 
George W. Bush, who garnered 
national attention in 2005 from his 
ruling in the Kitzmiller case, finding 
that Dover Area School District 
could not include instruction based 
on the “intelligent design theory” in 
its science curriculum. Philadelphia 
Daily News, July 12; Pittsburgh Post 
Gazette, July 12.

The ACLU has asked North 
Carolina’s attorney general to 
accede to its request in its pending 
case of Fisher-Borne v. Smith, Civ. 
Action No. 1:12-cv-589 (M.D.N.C.), 
challenging North Carolina’s refusal 
to allow second-parent adoptions, to 
amend the complaint to add a count 
challenging the state’s refusal to 
allow same-sex couples to marry. 
If Attorney General Roy Cooper 
does not agree, ACLU will petition 
the court to allow the amendment. 
Raleigh News & Observer, July 9. 
This would parallel the path in an 
existing case in Michigan (see below), 
in which plaintiffs responded to the 
federal court’s invitation to expand 
their same-sex couple adoption case 
into a challenge to the state’s ban on 
same-sex marriage. The Michigan 
federal court has rejected the state’s 
attempt to dispose of the matter by 
pre-trial motion.

In New Mexico, one plaintiff group 
has a suit on file, as to which a quick 
road to the state Supreme Court is 
sought, and a petition asking the 
Supreme Court for an extraordinary 

writ to address the question directly 
has been filed. It seems that New 
Mexico is the only state that has 
neither a constitutional amendment 
banning same-sex marriage nor an 
express statutory ban, leading some 
to opine that same-sex marriage can 
be made available under existing 
statutory law, although the Attorney 
General has sounded a cautious note 
on this. Now, same-sex marriage 
advocates are petitioning the Supreme 
Court to decide this as a question of 
law without the need to work a case 
through the court system from the 
trial level up, the theory being that the 
Windsor decision presents a pressing 
question for same-sex couples in New 
Mexico whose access to 1,000+ federal 
rights is blocked by uncertainty about 
whether the state allows or recognizes 
same-sex marriages. 

ACLU and Lambda have announced 
plans to bring lawsuits in other states, 
and some local groups and individuals 
have also announced plans to initiate 
lawsuits. The American Foundation 
for Equal Rights, which sponsored 
the Prop 8 litigation in California, 
has also announced an intention to 
be involved in new marriage equality 
lawsuits, without yet specifying the 
jurisdictions they are considering. 

Lambda Legal issued a news 
release on July 9, detailing its plans 
for a joint effort with the ACLU 
in Virginia, where the process of 
putting together a plaintiff group is 
well under way. The Richmond Times 
Dispatch (July 11) reported that a new 
poll released by the Human Rights 
Campaign, which was conducted by 
a bipartisan team of pollsters, had 
surveyed 600 Virginia adults during 
the last week of June and determined 
that 55% of them said the state should 
allow same-sex couples to marry, 
with 41% opposed and the remainder 
undecided. 

Efforts to overturn anti-marriage-
equality constitutional amendments 
have been or are about to be launched 
in Florida, Oregon, Ohio, and 
Arizona. The list seems to grow every 
few days, making this report obsolete 

before it is published. A lesbian state 
legislator in Alabama, for example, 
indicated she would marry her same-
sex partner in Massachusetts and 
then sue, if necessary, to assert her 
right to file a joint income tax return 
in Alabama, in line with the joint 
federal return she would expect to 
file. (The Anniston Star, July 7.) In 
Mississippi, the WE DO Campaign 
has organized same-sex couples to 
apply for marriage licenses, and the 
Biloxi Sun Herald (July 11) reported 
on two lesbian couples, Candy Dalton 
and Sabrina Tiedt, who submitted 
their application to the Harrison 
County Circuit Court on July 10, and 
Kristen Welch and Jenna Lockwood, 
who were turned down for a license 
at the Pearl River County Courthouse. 
The article did not indicate that any 
litigation was contemplated at this 
time.

A pending lawsuit in the U.S. 
District Court in Tulsa, Oklahoma, 
challenging the anti-marriage-
equality measure passed by voters in 
2004 as well as DOMA, which has 
been lying dormant as other cases 
make their way through the federal 
court system, may finally be decided 
by U.S. District Judge Terence Kern, 
who has been sitting on a summary 
judgment motion for a few years 
waiting to see what would happen 
with the Prop 8 case. The 10th Circuit 
had ruled in 2009 that the governor 
and attorney general were not the 
right defendants to sue, Bishop v. 
Oklahoma, 333 Fed. Appx. 361, 2009 
WL 1566802 (10th Cir. 2009), so an 
amended complaint sues a county 
clerk and U.S. Attorney General Eric 
Holder (on the DOMA count). New 
motions will now be filed for a quick 
declaration on DOMA, and revising 
the plaintiffs’ claims to reflect the 
substantive discussion by the Supreme 
Court in Windsor. Alliance Defending 
Freedom, the anti-gay litigation 
group, is helping the state defend 
the marriage law, while BLAG is in 
the case as defender of Section 3 of 
DOMA, now a lost cause. (The Daily 
Oklahoman, July 8.) ■
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The U.S. Supreme Court has ruled 
that the federal government cannot 
require that groups using its money 

to combat HIV/AIDS overseas have a 
policy “explicitly opposing prostitution 
and sex trafficking,” in Agency for 
Int’l Development v. Alliance for Open 
Society Int’l, Inc., 2013 WL 3064411 
(June 20, 2013). 

The United States Leadership 
Against HIV/AIDS, Tuberculosis, 
and Malaria Act of 2003 required 
that no funds to combat the spread of 
HIV/AIDS worldwide be available 
to organizations to “promote or 
advocate the legalization or practice 
of prostitution or sex trafficking.” It 

further required organizations to have a 
policy “explicitly opposing prostitution 
and sex trafficking” (referred to herein 
as the “Policy Requirement”). 

In 2005, the Respondents, a group 
of domestic organizations engaged 
in combating HIV/AIDS overseas, 
sought a declaratory judgment in the 
U.S. District Court for the Southern 
District of New York that the Policy 
Requirement violated their First 
Amendment rights and asked for and 
was granted a preliminary injunction 
barring the government from cutting 
off their funding for the duration of 
the litigation. While the government’s 
appeal of the injunction was pending, 
the government issued new guidelines 
on how recipients of funds could be 

permitted to work with affiliated 
organizations that themselves would 
not have met the requirements to 
themselves be funded. On remand 
to determine whether the Policy 
Requirement continued to violate 
the First Amendment in light of the 
changed guidelines, the district court 
again granted an injunction. The 2nd 
Circuit Court of Appeals affirmed this 
decision, concluding that Respondents 
had demonstrated a likelihood of 
success on the merits of their First 
Amendment claim, and the U.S. 
Supreme Court granted certiorari.

Chief Justice John R. Roberts, Jr., 
writing for the Court, stated that the 

question was “whether the Government 
may nonetheless impose [the Policy] 
requirement as a condition on the 
receipt of federal funds.” In explaining 
the Spending Clause of the Federal 
Constitution, the Chief Justice noted that 
“as a general matter, if a party objects 
to a condition on the receipt of federal 
funding, its recourse is to decline the 
funds,” but that the government “may 
not deny a benefit to a person on a basis 
that infringes on his constitutionally 
protected . . . freedom of speech even 
if he has no entitlement to that benefit.” 

The Chief Justice rejected creating 
a distinction between conditions that 
define a program versus conditions 
unrelated to the program, which 
would result in no First Amendment 

violation for the government to set 
funding conditions that define the 
federal program but possible First 
Amendment violations for funding 
conditions that have nothing to do 
with the program itself, stating that 
the Policy Requirement goes beyond 
merely selecting funding recipients. 
The Chief Justice stated that “the policy 
requirement goes beyond preventing 
recipients from using private funds in 
a way that would undermine the federal 
program . . . it requires them to pledge 
allegiance to the government’s policy 
of eradicating prostitution.”

Concluding that the Policy 
Requirement “compels as a condition 
of federal funding the affirmation 
of a belief that by its nature cannot 
be confined within the scope of the 
Government program,” the Chief 
Justice ruled that the policy requirement 
violates the First Amendment and 
affirmed the decision of the Court of 
Appeals.

In a dissent joined by Justice 
Clarence Thomas, Justice Antonin 
Scalia stated that “the First Amendment 
does not mandate a viewpoint-neutral 
government.” He argued that since “a 
central part of the Government’s HIV/
AIDS strategy is the suppression of 
prostitution,” it is “entirely reasonable 
to admit to participation in the program 
only those who believe in that goal.” He 
continued by stating that “compelling 
as a condition of federal funding the 
affirmation of a belief is no compulsion 
at all. It is the reasonable price of 
admission to a limited government-
spending program that each organization 
remains free to accept or reject.” Justice 
Scalia concluded: “The Framers saw 
the wisdom of imposing affirmative 
ideological commitments prerequisite 
to assisting in the government’s work. 
And so should we.” Justice Elena 
Kagan took no part in the consideration 
or decision of this case, some of which 
was litigated while she was serving 
in the Justice Department as Solicitor 
General. —Bryan C. Johnson

Supreme Court Rules Government’s HIV/AIDS 
Funding Conditions Violate the First Amendment

The policy requirement violates the 
First Amendment by compelling “as 
a condition of federal funding the 
affirmation of a belief that by its nature 
cannot be confined within the scope of the 
Government program,” wrote the Court. 
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R eversing a district court ruling, 
the U.S. Court of Appeals for 
the Fifth Circuit in a 2-1 vote 

ruled that a public school’s softball 
coaches did not violate a student’s 
constitutional right to privacy 
under the Fourteenth Amendment 
by disclosing to her mother that 
she is a lesbian. Wyatt v. Fletcher, 
2013 WL 2371280 (May 31, 2013). 
The Court further ruled that the 
Fourth Amendment right to be free 
from unreasonable searches did not 
bar a student-coach confrontation 
in a closed and locked room. 
Consequently, the court found that 
the public school officials were 
entitled to qualified immunity and 
ordered the federal claims against 
them to be dismissed.

SW, a student at Kilgore High 
School, went to a meeting of her 
softball team at an off-campus 
location where the team regularly 
holds their practices. Plaintiff 
Barbara Wyatt, as next-friend of 
her minor daughter, alleged that 
during the softball meeting, the 
team’s coaches, Rhonda Fletcher 
and Cassandra Newell, led SW into a 
locker room, closed the door, yelled 
at SW and questioned her about an 
alleged lesbian relationship. The 
two coaches then met with Wyatt to 
talk about SW’s lesbian relationship. 
Wyatt claims that the coaches 
implied that her daughter was a 
lesbian. The coaches argue that 
they had no choice but to contact 
and inform Wyatt about the lesbian 
relationship because it was causing a 
problem on the softball team. 

Wyatt, on behalf of SW, sued the 
two coaches for violations of SW’s 
Fourth and Fourteenth Amendment 
right to privacy. SW claims the 
coaches violated her Fourth 
Amendment right by closing her in 
the locker room and yelling at her. 

SW claims the coaches violated her 
Fourteenth Amendment right by 
disclosing her sexual orientation to 
her mother. The two coaches asked 
the district court to dismiss the 
claims based on qualified immunity, 
but the district court denied their 
motion, and the coaches appealed.

The doctrine of qualified 
immunity protects government 
officials from civil liability when 
they reasonably could have believed 
their conduct was not barred by 
law, and immunity is not denied 
unless existing precedent places 
the constitutional question beyond 

debate. Morgan v. Swanson, 659 
F.3d 359 (5th Cir. 2011). The court 
found that any yelling that may have 
occurred in the locker room between 
coaches and a student was not per 
se unreasonable and therefore not a 
Fourth Amendment constitutional 
violation. Addressing the Fourteenth 
Amendment privacy claim, the 
court found that while there is a 
general right to privacy there was 
no privacy right prohibiting the 
coaches from talking to parents 
about matters involving one of their 
students. Ultimately, the court held 
that the coaches were entitled to 
qualified immunity because there 
was no violation of SW’s Fourth or 
Fourteenth Amendment rights.

This case poses some interesting 
questions. Do minors have a right to 

privacy, especially when it concerns 
sexual orientation? If SW had been 
a heterosexual student involved in a 
heterosexual relationship would her 
mother have been told and then sued 
the coaches afterwards? Likely, the 
answer is no. If so, do gay students 
have more of a right to privacy than 
heterosexual students? Should it 
matter to the court that SW’s mother 
and friends suspected that SW might 
identify as a lesbian? The behavior 
of the coaches was unprofessional, 
but was it a violation of SW’s Fourth 
and Fourteenth Amendment rights? 

Circuit Court Judge James E. 

Graves dissented. He would have 
found violations of SW’s Fourth and 
Fourteenth Amendment rights and 
would have affirmed the denial of 
qualified immunity to the coaches. 
Judge Graves’ view was that there 
was precedential authority for the 
constitutional claims, because a 
person’s sexual orientation is a 
personal fact about them that they are 
entitled to keep private. Graves felt 
strongly about this, and went as far 
as to say that just because children 
enter a school does not translate 
into them no longer possessing 
constitutional rights. 
– Tara Scavo

Tara Scavo is an attorney in 
Washington, D.C

5th Circuit Holds High School Coaches Not Liable 
for “Outing” Student to Parent

This case poses some interesting 
questions, including whether minors 
have a right to privacy, especially when it 
concerns sexual orientation.
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A unanimous five-judge panel of 
the New York Appellate Division 
ruled on June 6 that plaintiffs 

in a wrongful death action had failed 
to provide evidence necessary to 
show a “compelling need” for medical 
records that might include HIV-related 
information about the decedent. The 
ruling, reversing a trial court discovery 
order, granted plaintiff’s cross-motion 
for a protective order “concerning 
records related to any HIV/AIDS status 
that plaintiff’s decedent may have,” and 
also cut down the scope of medical-
related discovery generally in the 
case from ten years to five. Rahman v. 

Pollari, 2013 Westlaw 2436231 (June 6, 
2013).

According to the court’s opinion, 
the decedent “stopped his car on the 
side of an overpass on the Bruckner 
Expressway to close the hood,” which 
plaintiff alleges had “not been properly 
closed by defendant Speedy Lube after 
it performed an oil change on the car 
earlier that day. While decedent was 
standing in front of the car, another car, 
driven by defendant Catherine Pollari, 
rear-ended decedent’s vehicle. This 
caused decedent’s car to roll into him 
and push him off the overpass, which 
was apparently missing a guardrail. 
Decedent was killed by the fall,” and 
his wife brought the wrongful death 
action against Pollari and Speedy 
Lube.

Defendants sought discovery of 
decedent’s medical records, as bearing 

on the issue of damages. The trial 
court ordered that they depose the 
plaintiff before she would be “required 
to execute any authorization for the 
release of medical records related to 
physician and hospital visits made 
by decedent prior to his death,” but 
at the deposition she invoked spousal 
privilege and refused to answer 
questions about her husband’s medical 
history, although she did mention 
that he had “received social security 
disability benefits for an eight-year 
period ending approximately five 
years before his death.” She would not 
disclose the nature of his disability. 

Speedy Lube then moved to compel 
her to authorize release of any medical 
records going back up to ten years 
prior to decedent’s death. There was 
also a dispute about inspecting the 
car, which was in the possession of 
plaintiff. Other defendants joined in 
the discovery motions.

Plaintiff sought a protective 
order, citing Public Health Law 
Section 278(2)(a), which deals 
with confidentiality of HIV-related 
information in medical records. She 
argued that such information was 
only discoverable upon a showing of 
“compelling need,” which defendants 
had not shown. She also opposed 
any disclosure of medical records, 
arguing that defendants were on a 
“fishing expedition.” The defendants 
responded that by invoking the HIV 
confidentiality law, “plaintiff had 

‘suggested’ that decedent had HIV or 
AIDS, which was sufficient to require 
inspection of related medical records.” 
The motion judge ruled in favor of 
defendants, and plaintiff appealed.

The appellate court pointed out that 
the normal “material and necessary” 
standard for evaluating a discovery 
request was only the first step when 
the HIV confidentiality law was 
invoked. Normally, said the court, 
“it is appropriate for defendants to 
have access to records reflecting 
decedent’s health condition in the 
months and years prior to his death,” 
but “closer analysis” was necessary 
because the HIV confidentiality law 
“limits the circumstances under which 
a court may order disclosure of such 
records, and the only one applicable 
here mandates that the requesting 
party demonstrate a ‘compelling 
need’ for the records,” which is not 
automatically established by satisfying 
the “material and necessary” 
test. Indeed, “in demonstrating a 
compelling need,” said the court, “the 
requesting party must, as a threshold 
matter, establish that the subject of the 
requested records actually has or had 
HIV or AIDS,” and in this case the 
defendant’s sole evidence on that point 
was that plaintiff had invoked the HIV 
confidentiality law in response to their 
discovery request. “Defendants here 
have failed to offer any direct evidence 
suggesting that decedent had HIV or 
AIDS.”

Why would such information be 
relevant, when decedent’s death had 
nothing to do with HIV? In calculating 
damages for wrongful death, a court 
is to take into account evidence that 
would tend to show a shortened 
lifespan due to factors apart from the 
accident that caused the death in this 
case, since damages in this wrongful 
death case would be calculated to 
compensate the surviving wife for 
pecuniary losses as a result of the 
death of her husband. His projected 
lifetime earning capacity would thus 

New York Appellate Division Construes HIV 
Confidentiality Law in Discovery Dispute

“The mere fact that decedent was 
infected with HIV or had AIDS would not 
necessarily be material in determining the 
pecuniary value of his life had the accident 
not occurred,” said the court.  
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be “relevant and material” on that 
issue. 

But the court was not convinced, 
stating that even if defendants had 
provided direct evidence that decedent 
had HIV or AIDS, “we would not find 
that they demonstrated a compelling 
need for records related to decedent’s 
condition. The mere fact that decedent 
was infected with HIV or had AIDS 
would not necessarily be material 
in determining the pecuniary value 
of his life had the accident not 
occurred,” said the court. Under the 
HIV confidentiality law, “defendants 
were required to present an expert 
affidavit linking any such condition to 
an expected diminution in plaintiff’s 
quality of life and life expectancy. 
After all, without such evidence it 
would be impossible for the court to 
satisfy its obligation” as codified in 
the confidentiality law “to support any 
ruling finding a compelling need to 
disclose HIV and AIDS records” with 
written findings of fact, “including 
scientific or medical findings, citing 
specific evidence in the record” to 
support such a finding. In this case, 
the trial judge did not make any such 
findings on the record before ordering 
that plaintiff authorize disclosure of 
the records.

The court said that the need for the 
defendants to establish compelling 
evidence was not obviated just 
because the subject of the records 
was deceased, since the statute still 
requires a finding of compelling need. 
And, implicit in the court’s opinion 
is the understanding that because 
of treatment advances, there is no 
necessary inference to be drawn that 
a person’s HIV-status is, by itself, a 
sign of diminished life expectancy or 
quality of life.

In other words, the court is taking 
the position that plaintiffs in a personal 
injury case of this type are not required 
to authorize disclosure of medical 
records that might include HIV-
related information about the deceased 
unless some special showing, based on 
expert testimony, demonstrates that 
defendants will not be able to mount 
a proper defense to damages claims 
without such information. ■

A panel of the New York Appellate 
Division (1st Department) on 
July 2 affirmed the New York 

County Surrogate Court’s ruling that 
H. Kenneth Ranftle, decedent, had 
change his state of domicile from 
Florida to New York prior to his 
death, rejecting the argument by one 
of Ranftle’s brothers that the New 
York court lacked jurisdiction over the 
estate’s personal property. One judge 
dissented, asserting that Ranftle’s 
husband, the executor and proponent of 
the will, had failed to meet the burden 
of showing a change in domicile. In 
re H. Kenneth Ranftle, Deceased, No. 
4585/08.

Ranftle and J. Craig Leiby became 
domestic partners in 1990 and, 
according to the court, “remained 
a committed couple until Ranftle’s 
death” in November 2008. Leiby 
maintained his domicile in New York 
throughout their relationship, but 
Ranftle also owned a house in Fort 
Lauderdale, and in 2003 took steps 
to make Florida his state of domicile, 
mainly to escape New York taxes. 
Ranftle was careful to document that 
he spent more than half of each year 
in Florida from 2003 through 2007. 
However, he lived in New York, in 
the apartment he owned together with 
Leiby, for a substantial part of each 
year, maintaining his concert and 
theater subscriptions in New York City. 
In March 2008, Ranftle was diagnosed 
with lung cancer while in New York, 
and never returned to Florida. He had 
one of his cars shipped from Florida to 
New York and settled in full time in the 
New York apartment, which was in the 
same neighborhood as his doctors and 
near Sloan-Kettering Cancer Center, 
where he was being treated. 

Around the time that Ranftle 
was diagnosed with cancer, New 
York began to recognize same-sex 
marriages contracted elsewhere, 
first in a court decision and then in 
a directive to state agencies from 

Governor David Paterson, reacting to 
the court decision. Ranftle proposed 
marriage to Leiby, and they went 
to Canada and got married. Ranftle 
took some other steps to re-establish 
domicile in New York, but fell short 
of accomplishing everything before he 
died just days short of the November 
2008 presidential election. He had 
his will revised, in accordance with 
his new marital status, but due to 
oversight, according to his lawyer, the 
revision still mentioned his domicile as 
Florida. He did have various financial 
accounts shifted to New York, but did 
not change his driver’s license or voter 
registration, and took advantage of 
Florida’s early voting rules to cast an 
absentee ballot.

After Ranftle died, Leiby arranged 
to file Ranftle’s tax returns for 2008 in 
New York, as Ranftle had contemplated 
doing in a meeting with his tax advisor 
over the summer, and Leiby sought to 
have the will probated in New York 
County. After probate was completed 
by Surrogate Kristin Booth Glenn, one 
of Ranftle’s brothers, Ronald, sought 
to have the matter reopened, claiming 
that the marriage was a nullity and 
that the surviving siblings of Ranftle 
should have been notified of the 
probate proceedings and allowed to 
intervene. (Under New York law, such 
notification is required if a decedent is 
not survived by a spouse.)  The courts 
held, consistent with the early 2008 
legal developments, that the marriage 
was recognized and that no notice of 
probate had to be given to the brothers. 

Then another brother came forth, 
challenging probate as to Ranftle’s 
personal property on the ground that 
he had died a Florida domiciliary. The 
Surrogate’s Court held a hearing and 
decided that Leiby had met the burden 
of showing a change of domicile, and 
the second brother appealed.

“We see no basis for disturbing 
the Surrogate Court’s finding that 
Ranftle changed his domicile to New 

Another Chapter in the 
Ranftle Estate Saga Unfolds
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York in the months before his death,” 
wrote the court. “We agree with the 
Surrogate that Leiby met his burden of 
proof as to the change of domicile. As 
noted, petitioner’s scattered evidence 
that Ranftle remained a Florida 
domiciliary is overwhelmed by the 
large and consistent body of evidence 
showing that Ranftle moved back 
into the New York City apartment 
he shared with his husband with the 
intent of permanently remaining 
there, and that his change of domicile 
was motivated both by his grave 
illness and New York’s recognition of 
same-sex marriages.”

Justice Sweeney disagreed, 
finding that “the evidence of intent 
to change domicile, however, is 
largely ambiguous.” He argued that 
redirecting mail and checks to the 
New York address was practical, given 
that Ranftle would be staying there 
because of the medical treatment, but 
“does not conclusively demonstrate an 
intent to change domicile.” He placed 
greater weight on the documents 
that still specify Florida as Ranftle’s 
domicile, including the revised will, 
and the casting of a ballot in Florida 
just a week before his death, as well 
as the failure to change his driver’s 
license and the registration on his 
car to New York. Sweeney found this 
evidence more persuasive in light of 
the “meticulousness” in Ranftle’s 
record-keeping in order to benefit 
from Florida’s lower tax burdens.

Resting on the presumption that 
a “domicile once established is 
presumed to continue unless and until 
a new domicile is acquired,” Sweeney 
noted precedents holding that in the 
face of ambiguous evidence, the 
original domicile should prevail.

Since the personal property in 
question is undoubtedly valuable 
enough to have inspired the surviving 
brother to undertake litigation, one 
suspects that an application for leave 
to appeal to the Court of Appeals may 
follow this decision.

Leiby and the Estate of Ranftle are 
represented by LeGaL member Erica 
Bell of Weiss, Buell & Bell, New 
York. ■

On June 19, U.S. District Judge 
Gregory F. Van Tatenhove 
imposed sentences in the first 

prosecution for a hate crime motivated 
by anti-gay bias under the federal Hate 
Crimes Law amendments enacted 
during President Obama’s first term 
to go to trial. The judge had charged 
the jury that it could convict on the 
hate crime counts if it found anti-gay 
animus to be “the substantial reason” 
for the kidnapping and beating of Kevin 
Pennington. The jury convicted on the 
kidnapping and beating charges, but not 
on the hate crimes charges. 

David Jasen Jenkins, 39, was 
sentenced to 30 years in prison for 
kidnapping and beating Pennington, a 
crime during which Jenkins operated 
a vehicle on an interstate highway, 
thus coming within the jurisdictional 
requirements of the federal hate crime 
law. Anthony Jenkins, 22, also a 
participant in the crime, was sentenced 
to 17 years. Anthony’s wife, Alexis, 
and his sister, Ashley, pled guilty to 
assisting in commission of the crime 
by helping to lure Pennington into the 
vehicle, receiving sentences of 8 years 
(Alexis) and 8 years and 4 months 
(Ashley). 

Judge Tatenhove subsequently 
released a lengthy opinion setting out 
his analysis for sentencing under the 
guidelines, United States v. Jenkins, 
2013 U.S. Dist. LEXIS 87606, 2013 
WL 3158210 (E.D.Ky., June 20, 2013), 
and another opinion explaining at 
length his jury charge on the hate 
crime count, United States v. Jenkins, 
2013 U.S.Dist. LEXIS 92945, 2013 
WL 3338650 (July 2, 2013). Although 
district court opinions are not binding 
precedents, Judge Tatenhove’s 
thoughtful exposition on the jury 
charge is likely to be influential in 
subsequent prosecutions under the 
hate crimes law. 

Tatenhove concluded that the 
Supreme Court’s opinions construing 
other statutes with “because of” 
language must be applied to the 
hate crimes law, which uses the 
same language, so he rejected the 
prosecution’s initial request for a 
charge that the jury could convict 
if it found that Pennington’s sexual 
orientation was “a motivating factor,” 
instead charging the jury that it must 
be “the substantial factor” to find 
a violation of the Act. The Supreme 
Court’s new ruling in University of 
Texas Southwestern Medical Center 
v. Nassar, 2013 WL 3155234 (June 24, 
2013), not mentioned by Tatenhove 
(who evidently drafted his opinion 
before Nassar was announced), is to 
similar effect concerning Title VII 
retaliation claims. 

Tatenhove relied primarily on 
an earlier Supreme Court decision, 
Gross v. FBL Financial Services, 
557 U.S. 167 (2009), construing the 
“because of” language in the Age 
Discrimination in Employment Act 
(ADEA).  In that case, the Supreme 
Court pointed out that Congress 
had reacted to its earlier Title VII 
decisions in “mixed motive” cases 
by amending Title VII in 1991 to 
provide that a plaintiff who shows by 
a preponderance of the evidence that 
he suffered an adverse action because 
of his protected status (race or color, 
religion, sex or national origin, the 
prohibited grounds under Title VII) 
has established a violation of the 
statute by the employer, regardless 
of whether the employer has also 
shown by a preponderance of the 
evidence that it would have taken 
the same action based on other, non-
discriminatory reasons. The 1991 
amendment, however, referred only 
to claims of discrimination on the 
Title VII forbidden grounds, so in 

Federal Court Prosecution for 
Anti-Gay Hate Crime Fails in 
Kentucky
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In Glowacki v. Howell Pub. Sch. Dist., 
2013 US Dist. LEXIS 85960 (June 
19, 2013), U.S. District Court Judge 

Patrick J. Duggan (E.D. Mich.) ruled 
that a public high school teacher violated 
the First Amendment rights of a student 
by removing the student from class after 
he expressed disapproval of gay people 
during the school’s Anti-Bullying Day. 

The events giving rise to the case 
began with the school’s Gay Straight 
Alliance (GSA) seeking to raise 
awareness of the bullying of LGBT 
students in the aftermath of the suicide 
of a Rutgers University freshman, 

Tyler Clementi. The GSA organized 
an Anti-Bullying Day and distributed 
a flier, approved by the school, which 
promoted the day. The GSA also asked 
students and teachers to wear the color 
purple in recognition of the day. In 
connection with the day’s activities, a 
teacher independently printed t-shirts 
with the slogan “Tyler’s Army” on 
the front and “Fighting Evil with 
Kindness” on the back. She sold the 
t-shirts to students at cost. The teacher 
believed that the t-shirts were not 
about “homosexuality” but instead a 
non-controversial statement against 
bullying. Another teacher, Johnson 
McDowell, wore a “Tyler’s Army” 
t-shirt to school on Anti-Bullying Day. 

Not everyone in McDowell’s 
economics class, however, adjusted 
her fashion sense to embrace the anti-

bullying message. As students entered 
his class, McDowell observed one 
student wearing a Confederate flag 
belt buckle (no word on whether it 
was a family heirloom or purchased 
especially for the day). McDowell 
asked the student to remove the belt 
buckle. Though some of the facts are 
in dispute from this point forward, 
it seems the student removed the belt 
buckle. 

At that point, another student, Daniel 
Glowacki, inquired why his classmate 
could not wear the Confederate flag belt 
when students and teachers could wear 

purple shirts and display rainbow flags. 
As McDowell endeavored to explain 
the difference in symbolism between 
the two flags, Daniel apparently 
voiced concern that the purple t-shirts 
discriminated against Catholics. 
Daniel then also apparently stated, 
“I don’t accept gays.” McDowell told 
Daniel he could not say that in class 
any more than he could say “I don’t 
accept blacks.” Daniel then provided 
a clarifying statement: “I don’t accept 
gays because I’m Catholic.” After 
an exchange that ended with Daniel 
reiterating that he does not “accept 
gays,” McDowell threw Daniel out of 
class. Another classmate also offered up 
his non-acceptance of gays and asked if 
he could leave as well. McDowell said 
yes. 

(Writer’s note: For as much as 

Gross the Court said the amendment 
did not change its prior interpretation 
of statutory “because of” language 
in other statues, such as the ADEA. 
In Nassar, the Court used the same 
reasoning to preclude the mixed-
motive approach for a Title VII 
retaliation claim, finding that the 1991 
amendment applied only to status 
discrimination claims as described 
therein. Judge Tatenhove also relied 
on circuit court rulings in other hate 
crimes prosecutions involving race 
and religion, pointing out that the 
circuit courts had charged juries 
in those cases requiring a higher 
standard of proof than “a motivating 
factor.” He also cited a district court 
opinion from Ohio to similar effect in 
an Americans with Disabilities Act 
case.

There is some question whether 
this is the standard Congress 
intended when it first adopted the 
hate crimes law long ago, since the 
Supreme Court’s strict interpretation 
of “because of” language in other 
statutes is more recent than that initial 
enactment. However, Congress did 
not explicitly address this issue in the 
legislative history of the amendment 
that added “sexual orientation and 
gender identity” to the statute, leaving 
courts to conclude that Congress is 
content with the standard announced 
in Gross, and now, presumably, Nassar. 
The result in the Jenkins prosecution 
suggests that the wording of the 
jury charge may have a substantial 
influence on the outcome, since the 
evidence presented to the jury, as 
described in newspaper accounts of 
the trial, suggest that Pennington’s 
sexual orientation could probably 
be found to have been at least one 
“motivating factor” in the harm he 
suffered. LGBT rights advocates may 
want to consider advocating for an 
amendment to the Hate Crimes Law 
along the lines that Congress took in 
1991 when it amended Title VII, to 
require a less stringent standard for 
“mixed-motive” discrimination cases 
under that statute. ■

Federal Court Finds High School 
Teacher Violated Anti-Gay 
Student’s 1st Amendment Rights

The events read like a young man who 
might have been itching for a fight after 
being surrounded by all those nasty anti-
bullying messages and rainbow flags.
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the court’s analysis detailed below 
explains how McDowell may have 
erred, it is hard not to note two things: 
(1) imagine how a gay student would 
feel witnessing these exchanges, and 
(2) it seems McDowell was up against 
a high school student well-prepared 
for a confrontation; that is, the events 
read like a young man who might have 
been itching for a fight after being 
surrounded by all those nasty anti-
bullying messages and rainbow flags).

The school district conducted 
an investigation. As a result of the 
investigation, all record of any 
discipline was removed from Daniel’s 
file; he was placed in a new economics 
class at his parents’ request and 
McDowell was provided with a written 
reprimand. The reprimand essentially 
noted that McDowell, out of anger, 
disciplined a student because he was 
offended by his beliefs even though 
the student’s statement was causing no 
disruption to the class. In effect, said 
the school district, McDowell bullied 
a student on Anti-Bullying Day. He 
was suspended for one day without 
pay and ordered to participate in 
First Amendment training. Following 
a grievance by McDowell he was 
provided with, as the court puts it, a “far 
tamer” reprimand more focused on his 
lack of professionalism in slamming a 
door and raising his voice.

Daniel, joined by his younger brother, 
brought suit against McDowell and the 
school district alleging violations of his 
rights to freedom of speech under the 
First Amendment and equal protection 
under the Fourteenth Amendment. The 
plaintiffs were represented by attorneys 
from the Thomas More Law Center. 
The American Civil Liberties Union 
joined as amicus curiae in support of 
the free speech claims of plaintiffs.

The court began its analysis with a 
review of familiar First Amendment 
case law applicable specifically in 
the public school context establishing 
that: (1) “students do not shed their 
constitutional rights to free speech 
at the schoolhouse gate” and (2) “the 
constitutional rights of students in 

public school are not automatically 
coextensive with the rights of adults 
in other settings.” Applying those 
concepts to “pure student speech” 
like that at issue here, the court relied 
heavily on Tinker v. Des Moines Indep. 
Cmty. Sch. Dist., 393 U.S. 503 (1969), 
holding that public schools possess 
authority to regulate student expression 
when speech “substantial[ly] disrupt[s]” 
school activities” or “impinge[s] upon 
the rights of other students.”

Judge Duggan first determined that 
Daniel’s speech was protected speech. 
The judge asserted that the speech 
did not impinge on the rights of other 
students or substantially disrupt school 
activities. With respect to the possibility 
of impinging, the court cites case law 
establishing that mere discomfort is not 
enough; or, as the 7th Circuit puts it: 
there is no generalized “hurt feelings” 
defense to a high school’s violation 
of the First Amendment rights of its 
students. The court emphasized that 
the speech did not identify a particular 
student for attack but simply expressed 
a general opinion that some may find 
offensive. With respect to the allegations 
of substantial disruption, the court says 
there is simply none of the evidence 
that a court could rely upon for such a 
finding in this case, such as a decline in 
test scores or upsurge in truancy as a 
result of the student’s statements.

With a finding of protected speech, 
the court next considered whether 
there was a First Amendment violation. 
On this front, the court found that 
McDowell engaged in impermissible 
viewpoint discrimination and thus 
violated Daniel’s First Amendment 
rights. McDowell’s actions were 
motivated not by the subject matter 
of the discussion but instead by the 
particular viewpoint Daniel expressed.

The court then wound down its 
discussion with explanations of 
McDowell’s qualified immunity 
assertions, the Plaintiffs’ failure to 
comprehend that naming the school 
district in the suit means that naming 
McDowell in his “official” capacity is 
redundant, and consideration of other 

theories of liability for the school 
district.

The court examined the school’s 
policies, including its anti-bullying 
policies and Religious Expression 
Policy, and determined that they 
properly balance the need to protect 
individual students from bullying with 
the equally important goal of fostering 
diversity of opinion in the classroom. 
This formed the basis of awarding 
summary judgment to defendants on 
most of Plaintiffs’ claims. 

The court easily dismissed the 
younger brother’s claim that the events 
chilled his own speech. His deposition 
testimony simply lacked any credible 
assertion that he was inhibited from 
expressing religious views or had ever 
expressed such views in class prior to 
the incident.

The court, in considering whether 
the school district could be liable for 
a failure to train, noted that the school 
had no First Amendment training 
for teachers, but did have a Religious 
Expression Policy in place, and 
reasonably expected teachers to review 
and understand the policy; additionally, 
there was no evidence of prior 
examples of students in the district 
being disciplined for their religious 
viewpoints. Thus, the claims based 
on failure to train could not survive 
defendants’ motion for summary 
judgment. Nor could plaintiffs’ claims 
based on equal protection principles: 
the plaintiffs failed to identify disparate 
treatment under school policies, which 
prohibit all bullying regardless of 
subject matter or motivation.

All told the court awarded the 
school district summary judgment 
on all First Amendment claims and 
summary judgment to all defendants 
on the equal protection claims. The 
court, however, awarded Daniel 
Glowacki nominal damages of $1.00 to 
be paid by McDowell, and a declaration 
that McDowell violated his First 
Amendment rights.  – Brad Snyder

Brad Snyder is the Executive Director 
of LeGaL
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A three-judge panel of the U.S. 
Court of Appeals for the 
11th Circuit ruled on July 8 

that Oleksiy Okhremenko, a gay 
man from Ukraine, is entitled to 
reconsideration of his petition for 
asylum in the United States. After 
criticizing in detail the credibility 
findings of an Immigration Judge, 
who had discounted Okhremenko’s 
testimony about being severely beaten 
by anti-gay skinheads outside a gay 
bar, the court vacated the Board of 
Immigration Appeals’ decision and 
sent the case back to that agency so 
that it or the Immigration Judge “can 
reevaluate Okhremenko’s credibility 
in light of this opinion.” Okhremenko 
v. U.S. Attorney General, 2013 U.S. 
App. LEXIS 13719 (11th Cir., July 8, 
2013) (unpublished disposition).

Okhremenko first came to the U.S. 
on a student visa to attend a summer 
program in 2006. He returned to 
Ukraine at the end of the program, 
but returned the following summer 
to participate in another summer 
program. He then returned to Ukraine 
to finish up work on his university 
degree and returned to the U.S. in 
June 2008 on a J-1 visa, which would 
allow him to participate in a student-
exchange or work program. He then 
applied for asylum, contending that 
he had been persecuted in Ukraine 
for being gay and feared future 
persecution if he returned to Ukraine.

At his asylum hearing, he testified 
that he had begun a relationship with 
another man when he began attending 
the university in Kherson, and that 
he and his boyfriend frequently went 
to a bar called Beau Monde, which 
was known to be a place where gay 
people were welcome. Okhremenko 
testified that he had heard stories that 
Beau Monde’s customers sometimes 
became targets of violence, but he 
did not believe these stories since he 
didn’t know anybody personally who 
had been so victimized, and he “did 
not want to spend his whole life in his 
apartment.” He testified that he and 
his boyfriend were attacked by anti-

gay skinheads when they were leaving 
Beau Monde one night in March 2008. 
“The attackers hit them with baseball 
bats and yelled insults and threats 
related to their sexual orientation,” 
wrote the court, summarizing the 
testimony in the hearing record. “After 
physically assaulting Okhremenko 
and Pereschlyuha [his boyfriend], 
the skinheads stole the men’s wallets, 
cell phones, and jewelry. Both 
Okhremenko and Pereshlyuha were 
seriously injured. Okhremenko had a 
fractured right hand, two broken ribs, 
and head trauma. He was hospitalized 
for three weeks. When Okhremenko 
reported the attack to the police, 
an officer told him that if he did not 
want to be beaten again, he should 

not present himself in public as a 
homosexual.” 

Okhremenko documented his 
testimony with hospital records 
stating the date of his release and 
summarizing the medical treatment 
he received, three years of Human 
Rights Reports from the U.S. State 
Department recounting the hostility 
towards gay people by officials in 
Ukraine, as well as intolerance by 
Ukrainians against gay people, 
and letters from friends and family 
members corroborating that he is gay. 
He also provided newspaper articles 
describing the government’s anti-gay 
hostility.

The Immigration Judge rejected 
his petition, finding that his testimony 
was not credible because the hospital 
records did not describe his injuries in 
detail and there was no confirmatory 

statement or letter from his boyfriend, 
as well as various “inconsistencies” 
the IJ found between his written 
asylum petition and his testimony at 
the hearing. The IJ’s opinion, as found 
by the court of appeals, contained 
blatant mischaracterizations of the 
evidence. For example, although 
Okhremenko had testified about anti-
gay threats shouted by the skinheads, 
the IJ questioned his credibility 
because he had not mentioned this 
detail in his written asylum petition, 
only in his hearing testimony. 

The IJ also found inconsistent 
Okhremenko’s testimony that he 
personally did not known anybody who 
had suffered violence at Beau Monde 
while at the same time testifying that 

his boyfriend had been beaten outside 
his apartment by somebody who had 
recognized him as a customer of Beau 
Monde. “The finding of inconsistency 
is not supported by the record,” 
said the court, which criticized the 
judge for pulling Okhremenko’s 
statement out of context and then 
mischaracterizing it. “Read in context,” 
the court commented, “Okhremenko’s 
testimony was not that he did not 
personally know anybody who had 
been attacked anywhere; it was that he 
did not personally know anybody who 
had been attacked at Beau Monde. 
That is entirely consistent with his 
later testimony that Pereshlyuha was 
attacked outside his apartment by 
someone who recognized him as a 
customer of Beau Monde.”

The court concluded that the IJ’s 
“inconsistency” findings were “not a 

11th Circuit Revives Gay Ukrainian’s U.S. Asylum Claim

Plaintiff applied for asylum, contending 
that he had been persecuted in Ukraine for 
being gay and feared future persecution if 
he returned to Ukraine.
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specific, cogent reason that supports 
an adverse credibility determination 
on his ‘personal perceptions about the 
reasonableness of [a person’s] actions.’” 
The court also disagreed with the IJ’s 
conclusion that the incident with the 
skinheads was basically a robbery, not 
an anti-gay assault. The court went on 
to find several further instances where 
the IJ reached conclusions that were 
not supported by the hearing record.

Although the court may have been 
too polite to come right out and say 
it, one concludes from reading its 
discussion that the IJ engaged in 
nit-picking and speculation to reach 
the conclusion that Okhremenko’s 
testimony was not credible, and seemed 
to have some sort of bias against him, 
finding some of the IJ’s findings as 
“sheer speculation.” For example, the 
IJ was critical about Okhremenko’s 
failure to provide any kind of statement 
from his Ukrainian boyfriend, totally 
discounting Okhremenko’s testimony 
that they had “broken up and were 
no longer in contact with each other” 
by speculating that surely a former 
boyfriend (who was still living in 
Ukraine) would be willing to provide 
a written statement.

Although the court said that its 
decision to vacate and remand was not 
expressing any opinion about whether 
Okhremenko’s testimony should be 
found credible or whether he met his 
burden to show he was entitled to 
asylum, if the IJ and the BIA were 
going to deny his petition, they would 
have to provide “‘specific, cogent 
reasons’ that are supported by the 
record and are not based on speculation 
and conjecture. And regardless of 
what the BIA and the IJ conclude 
about Okhremenko’s credibility, they 
must determine whether he has met 
his burden of proof.”

In order to win asylum, 
Okhremenko must show that he was 
subject to persecution in Ukraine 
because he is gay and that he would 
face further persecution on that basis 
of returned to the country. In light of 
the court of appeals’ summary of the 
record, he seems to have a good case 
on both points. ■

U .S. District Judge Hugh 
Lawson (M.D. Ga.) granted 
summary judgment to a 

public hospital which was being 
sued by a nurse who was disciplined 
for sending a pamphlet and a 
follow-up email to a lesbian co-
worker expressing religiously-based 
negative views about homosexuality. 
Ruling in Hall v. Tift County 
Hospital Authority, 2013 WL 
2484089 (June 10, 2013), Judge 
Lawson found that the plaintiff had 
failed to allege a prima facie case of 
religious discrimination under Title 
VII, or valid claims of constitutional 
violations of equal protection, free 
speech, or free exercise of religion.

Pamela Hall, the plaintiff, was a 
supervising nurse who was friendly 
with Amanda Dix, a staff nurse with 
whom she worked at Tift Regional 
Medical Center (TRMC). They were 
social friends and their families 
had vacationed together, but in 
2009 Hall accused Dix of having 
an affair with Hall’s husband. 
Dix denied the accusation, telling 
Hall that Dix is a lesbian. Hall 
responded that she could “not be a 
part of Dix’s lifestyle,” according to 
Judge Lawson’s opinion, and Dix’s 
“coming out” to Hall damaged their 
friendship. Subsequently, while 
visiting a “creationist” theme park, 
Hall acquired a religious pamphlet 
about homosexuality and placed 
it in Dix’s locker at work during a 
shift change. On a piece of paper 
she had clipped to the pamphlet, 
Hall wrote that she “felt led to give 
the pamphlet to Dix” because Dix 
had said that she was a Christian 
and Hall “felt a duty to tell her 
that, based on Christian teachings, 
the practice of homosexuality was 
a mistake and would harm Dix.” 
When Dix found the pamphlet 

in her locker, she read the note, 
glanced at the title (not specified 
in the opinion), and tossed it into 
the trash. “Dix was made angry, 
disgusted, humiliated, and offended 
by the cover of the pamphlet,” wrote 
Lawson, and she did not respond to 
Hall’s verbal urging that she read the 
pamphlet. Rose Powell, a manager, 
heard from another employee about 
this incident and contacted Dix to 
ask here whether she wanted the 
employer to speak to Hall about the 
pamphlet, but Dix said no, since she 
figured Hall saw how upset Dix was 
and would not raise the issue again.

However, the devout Hall was 
persistent, sending Dix a lengthy 
email a few days later spouting anti-
gay Christian theology and implying 
that Dix would go to hell. Dix 
received the email a few days later 
(she was off work and did not check 
her email for a few days), agonized 
about whether to complain to her 
supervisors, but “was tired of being 
harassed at work” so she forwarded 
the email to Powell and the director of 
the ICU, stating that she considered 
the email to be harassing “because 
[Hall] tells me that I’m going to hell 
in it and that I’m living in sin and 
that gay people are going to hell.” 
Dix did not feel comfortable with 
Hall supervising her and wanted 
Dukes to handle the situation. Dukes 
forwarded the email to the HR 
Administrator and the Center’s Vice 
President and Chief Nursing Officer, 
who took it from there. As a result 
of Dix’s complaints, Hall was put on 
probation for six months, transferred 
to a different work assignment 
away from Dix, and relieved of any 
supervisory duties, and she was 
told that she could not harass co-
workers in this way. Hall rejected 
the idea that this was harassment 

Employee Disciplined for Anti-Gay 
Religiously-Motivated Workplace 
Speech Suffers Summary Judgment
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and believed she should be free to 
express her religious beliefs at work. 
However, Hall also indicated that 
she had not contacted Dix after that 
email was sent.

Hall received a form that 
specified the problems raised by her 
supervisors: “Sending an electronic 
message to a co-worker that could 
be perceived as discriminatory in 
nature. Leaving printed material for 
a co-worker that could be considered 
discriminatory with subjects related 
to religion and sexual preferences 
while at work.” Hall filed a charge 
with the Equal Employment 
Opportunity Commission, alleging 
a violation of the Title VII ban on 
religious discrimination, which 
EEOC dismissed in a week, giving 
her a right to sue letter. Then she 
filed the lawsuit a few months later, 
and, after discovery, TRMC filed its 
motion for summary judgment.

Judge Lawson found no merit to 
the Title VII allegation, determining 
that Hall had failed to allege facts 
supporting a prima facie case. He 
found there was no direct evidence 
of discriminatory intent by the 
hospital, so this would necessarily 
be an indirect evidence case, and 
in order to draw an inference of 
discriminatory intent, Hall would 
have to present evidence that 
employees outside her protected class 
were treated differently by TRMC 
following receipt of complaints 
of harassment. There were other 
harassment situations at TRMC, and 
it turns out some harassers were not 
Christians, but Hall was unable to 
show differential treatment based on 
religion. “The question is whether 
Plaintiff was discriminated against 
because of her religion,” wrote 
Lawson. “Was she discriminated 
against because she is a Christian? 
Without producing evidence of 
a non-Christian employee in the 
same job being treated differently 
after engaging in the same activity, 
Plaintiff cannot establish a prima 
facie case.” For much the same 

reason, Lawson found no Equal 
Protection violation.

As to Hall’s First Amendment 
speech and free exercise claims, 
Lawson also found that Hall had 
failed to state valid claims. The 
Supreme Court’s case law on public 
employee speech has significantly 
narrowed 1st Amendment protection. 
Hall argued that her expressions 
to Dix should be held protected 
as they were on a topic of public 
concern. While acknowledging 
that the speech at issue in this case 
could be said to involve an issue 
of public concern, the court found 
the context in which it was made 
inapposite for such a claim. “While 
it is true that speech on a matter 
of public concern does not lose its 
public character solely because it is 
privately expressed,” he wrote, “a 

failure to make the public aware of 
the issue can undermine its public 
nature. . . Further, the mere fact that 
the subject matter of the expression 
is one in which the public might 
have a substantial interest, such as 
homosexuality or gay marriage, is 
not dispositive. The Court is most 
certainly aware that homosexuality 
and gay marriage have public 
concern implications. But in this 
case, Plaintiff’s motivation was not 
to bring these issues to the public’s 
attention. Instead, Plaintiff was 
proselytizing to a former friend in a 
private manner. Plaintiff’s statement 
that she wanted Dix to read the 
pamphlet in private shows that her 
expression was not intended to be 
publicly aired and was not meant 

to be a matter of public concern. 
Plaintiff’s July 28 email confirms 
this. There was no effort whatsoever 
by Plaintiff to communicate her 
concerns to the public. Plaintiff was 
doing nothing more than speaking 
for herself by giving her personal 
opinion. Her motivations were 
completely personal in nature.”

As to Hall’s Free Exercise of 
Religion claim, the court found that 
the hospital was merely applying its 
content neutral harassment policy, as 
stated in its published employment 
policies, which made no reference to 
religion. “Here, the TRMC diversity 
policy which contains the anti-
harassments provision under which 
Plaintiff was disciplined is neutral,” 
wrote Lawson. “Certainly the object 
of the policy is something other 
than the restriction of religious 

practices. It is also generally 
applicable and applies equally to 
all TRMC employees, regardless of 
religion. Since the diversity policy 
is neutral and generally applicable, 
it must simply be rationally related 
to a legitimate government end 
to pass muster. TRMC’s interest 
in the effective operation of the 
hospital provides a rational basis 
for the rule.” The court concluded 
that Hall had failed to show that 
application of the policy to her had 
“substantially burdened” her ability 
to practice her religion. “The Court 
disagrees with Plaintiff’s contention 
that Defendants punished her for 
following a brand of Christianity 
they found unacceptable,” Lawson 
wrote. ■

An email from the co-worker suggested 
Dix was going to hell for being a lesbian. 
That followed an anti-gay pamphlet 
placed in her locker.
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Michigan may be the next state 
to defend its ban on same-
sex marriage in a federal 

court trial. Senior U.S. District Judge 
Bernard A. Friedman, appointed to 
the court by President Ronald Reagan 
in 1988, ruled on July 1 in DeBoer v. 
Snyder, No. 12-cv-10285 (E.D. Mich.), 
that a Michigan lesbian couple is 
entitled to a trial of their claim that 
the state adoption law, forbidding 
same-sex couples to jointly adopt 
children, and the Michigan Marriage 
Amendment (MMA), forbidding same-
sex marriages, violate their rights 
under the 14th Amendment. Rejecting 
the state’s motion to dismiss the case, 

Judge Friedman cited the Supreme 
Court’s June 26 decision striking down 
Section 3 of the Defense of Marriage 
Act, U.S. v. Windsor, to support 
the “plausibility” of the couple’s 
constitutional claim.

April DeBoer and Jayne Rowse, the 
plaintiffs, are both employed as nurses 
and have lived together for six years. 
Between them, they have adopted three 
children as single parents. They would 
like to jointly adopt the three children 
to solidify their family relationship, 
but Michigan’s adoption law forbids 
it because they are not married, and 
the Michigan Marriage Amendment 
denies them the right to marry.

They filed suit in federal court, 
claiming that the state’s prohibition on 
joint adoptions by same-sex couples 

violates their equal protection rights. 
In pre-trial arguments, Judge Friedman 
suggested that their challenge would 
not be complete if it was confined to 
the adoption law, and they amended 
their complaint at his suggestion to add 
a claim that the state’s ban on same-sex 
marriage violates their rights as well. 
The state moved to dismiss, arguing 
that the plaintiffs cannot show that 
the Michigan Marriage Amendment 
lacks a rational relationship to a 
legitimate state interest, and that there 
is no fundamental right under the 
constitution for same-sex couples to 
marry.

Friedman denied the motion, 

holding that the claims cannot be 
decided as a matter of law at this point, 
largely because of the Supreme Court’s 
DOMA decision.

On the one hand, he observed, 
there is language in that decision that 
defendants will cite, about the state’s 
“historic and essential authority to 
define the marital relation” (quoting 
from Justice Kennedy’s opinion). “They 
will couch the popular referendum that 
resulted in the passage of the MMA 
as ‘a proper exercise of [the state’s] 
sovereign authority within our federal 
system, all in the way that the Framers 
of the Constitution intended,” he 
wrote, again quoting from Kennedy’s 
opinion.

On the other hand, of course, he 
asserted that “plaintiffs are prepared to 

claim Windsor as their own; their briefs 
sure to be replete with references to the 
newly enthroned triumvirate of Romer 
v. Evans, Lawrence v. Texas, and now 
Windsor. And why shouldn’t they? The 
Supreme Court has just invalidated 
a federal statute on equal protection 
grounds because it ‘place[d] same-sex 
couples in an unstable position of being 
in a second-tier marriage.’ Moreover, 
and of particular importance to this 
case, the justices expressed concern 
that the natural consequence of such 
discriminatory legislation would not 
only lead to the relegation of same-sex 
relationships to a form of second-tier 
status, but impair the rights of ‘tens of 
thousands of children now being raised 
by same-sex couples’ as well. This is 
exactly the type of harm plaintiffs seek 
to remedy in this case.”

The court’s role in deciding a 
motion to dismiss is to decide whether 
the plaintiffs have asserted a plausible 
legal claim, assuming their factual 
allegations to be true. “Construing 
the facts in the light most favorable 
to plaintiffs, and in view of the 
Supreme Court’s current statement 
of the law, this Court cannot say that 
plaintiffs’ claims for relief are without 
plausibility,” Friedman concluded 
as to the equal protection claim. He 
commented that the plaintiffs’ due 
process claim “will likewise move 
forward because it states a plausible 
claim for relief,” citing Judge Vaughn 
Walker’s original Proposition 8 
decision, Perry v. Schwarzenegger, 704 
F.Supp. 2d 921 (N.D. Cal. 2010, which 
now stands as an unappealed district 
court opinion and, as such, a persuasive 
precedent. (To be fair and balanced, he 
also cites Jackson v. Abercrombie, 885 
F.Supp.2d 1065 (D. Haw. 2012), which 
goes the other way, to show that this is 
a contested point of law.)

Friedman ordered that counsel meet 
with him on July 10 to set a trial date. 
From the tone of his opinion, he is 
eager to decide this case on the merits, 
and seems well disposed towards the 
plaintiffs’ claims. ■

Federal Court in Michigan to Evaluate 
State Marriage Amendment

The court wrote, “[P]laintiffs are prepared 
to claim Windsor as their own; their briefs 
sure to be replete with references to the 
newly enthroned triumvirate of Romer v. 
Evans, Lawrence v. Texas, and now Windsor.  
And why shouldn’t they?” 
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In what may be the first judicial 
opinion to cite the Supreme Court’s 
Windsor ruling, U.S. District Judge 

David M. Lawson (E.D. Mich.) ruled 
on June 28 in Bassett v. Snyder, 2013 
WL 3285111, that Michigan Public 
Act 297 (2011), which prohibits public 
employers from providing medical 
and fringe benefits to unmarried 
cohabitants of public employees, may 
violate the Equal Protection Clause 
of the 14th Amendment and granted 
a preliminary injunction against its 
operation.

The plaintiffs are five same-sex 
couples. One member of each couple 
is employed by a public employer in 
Michigan who voluntarily provides 
such benefits, which would be cut off 
under Act 297. 

In 2004, Michigan voters amended 
their state constitution to provide 
that “the union of one man and one 
woman in marriage shall be the only 
agreement recognized as a marriage 
or similar union for any purpose,” 
and subsequently the state’s attorney 
general issued an opinion casting 
doubt on the legality of municipal 
domestic partnership benefits 
plans that provided benefits based 
on a relationship “characterized 
by reference to the attributes of a 
marriage.” This led to litigation, 
resulting in a Michigan Supreme 
Court decision, National Pride at 
Work, Inc. v. Governor of Michigan, 
481 Mich. 56, 748 N.W.2d 254 
(2008), finding that the eligibility 
requirements of existing domestic 
partner benefits policies were so 
similar to requirements for marriage 
that they constituted “similar unions” 
and thus violated the amendment. 
Some public employers responded by 
revising their benefits plans, allowing 
employees to designate a person with 
whom they were living but who was 
not eligible to inherit from them 
through the intestacy statute as an 

“other qualified adult” to be included 
on their employee benefits plans. 
Several governmental bodies, colleges 
and public school systems adopted 
such policies, which were not limited 
to same-sex couples.

In January 2011, the Michigan 
Civil Service Commission announced 
extension of health care benefits to 
adult co-residents of state employees, 
regardless of sex, which provoked 
some state legislators to propose 
what became Act 297. This court 
challenge, brought on behalf of same-
sex couples, is similar to a federal 
court challenge that was brought 

against the state of Arizona when its 
legislature overrode a decision by 
former-Governor Janet Napolitano to 
authorize domestic partner benefits 
for state employees. In that case, as 
to which the Supreme Court denied 
a certiorari petition on June 28, the 
9th Circuit upheld a preliminary 
injunction issued by the District Court 
requiring continuation of the benefits 
while that court considered whether 
the statute withdrawing the benefits 
violated the equal protection rights of 
Arizona employees who had enrolled 
same-sex partners in their benefits 
plans. In this case, Judge Lawson 
followed the lead of the Arizona case.

After rejecting the state’s 
arguments on standing, ripeness and 
prudential abstention, Judge Lawson 
stated agreement with the state’s 
argument that plaintiffs had not pled 

a substantive due process violation, 
as there is no fundamental right to 
public-employer-provided health 
insurance and that failure to provide 
such benefits did not directly burden 
the plaintiffs’ right to form and sustain 
intimate family relationships. Act 
297 “does not prohibit the plaintiffs 
from forming those relationships or 
criminalize them,” wrote Lawson. 
“They were in committed relationships 
before the public employers extended 
the medical benefits, and there 
is no reason to believe that the 
plaintiffs’ relationships are likely 
to dissolve now that those benefits 

have been withdrawn. Put simply, 
although Public Act 297 may create 
a financial and psychological burden 
on the plaintiffs, it does not place a 
constitutionally impermissible burden 
on their relationships as such.”

However, Judge Lawson found that 
plaintiffs had stated a viable equal 
protection claim. As to the standard 
of judicial review for this claim, Judge 
Lawson briefly examined the factors 
that courts have applied to decide 
whether a measure discriminates 
based on a suspect classification, 
and concluded that sexual orientation 
would probably meet these factors, 
but that he was bound by 6th Circuit 
precedent to apply the rational 
basis test in a sexual orientation 
discrimination case. He also rejected 
an alternative argument that Act 297 
discriminated based on sex, in light 

By putting such health benefits out of the 
reach of same-sex couples, Judge Lawson 
found, Act 297 clearly discriminated based 
on sexual orientation.

Court Strikes Michigan Prohibition on 
Domestic Partner Benefits
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of the 6th Circuit precedents, while 
rejecting the state’s argument that Act 
297, which does not reference sexual 
orientation and which also suspends 
benefits to different-sex domestic 
partners, does not discriminate based 
on sexual orientation. According 
to Judge Lawson, “Public Act 297 
creates a classification based on sexual 
orientation. Although the act does not 
use the term ‘sexual orientation,’ it 
both explicitly incorporates statutes 
that draw classifications based on 
sexual orientation and renders access 
to benefits legally impossible only 
for gay and lesbian couples. The Act 
incorporates the definitions in the 
Michigan marriage amendment and 
the intestacy statute. Both of those 
laws distinguish between opposite-sex 
couples, who are permitted to marry 
and can inherit under intestacy, and 
same-sex couples, who cannot.” By 
putting such benefits out of the reach 
of same-sex couples, Lawson found, 
Act 297 clearly discriminated based 
on sexual orientation.

Proceeding to the rational basis 
analysis, Lawson rejected the state’s 
argument that Act 297 was a rational 
way to further “traditional marriage” 
as a legitimate state interest, binding 
that it “is not rationally related to 
that policy goal.” He also rejected 
an argument that Act 297 could be 
justified as a cost-saving measure, 
finding that “plaintiffs have pleaded 
facts that plausibly demonstrate that 
cannot be true,” as “Public Act 297 will 
result in only negligible cost savings 
to the state, which will be offset by 
a loss of tax revenue and increased 
healthcare costs, including increased 
use of publicly-funded health care.” 
He found that the evidence offered 
by the plaintiffs in support of their 
motion established “a likelihood of 
success” on their contention that “the 
cost justification is a sham,” pointing 
to a similar finding by the 9th Circuit 
in the Arizona case. Lawson followed 
this up with a detailed summary of 
the evidence offered by the plaintiffs, 
including specific data showing the 

minimal expense and potential cost 
exposure associated with providing 
and then rescinding the benefits, 
and observed that “the defendant 
has offered little to support its cost-
savings rationale,” and that “the 
weakness of the defendant’s proffered 
explanations indicates that Public 
Act 297 was nothing more than an 
attempt to bar same-sex couples 
from receiving partner benefits from 
public employers. The defendant’s 
justifications ‘come close to striking 
[the Court] with “the force of a five-
week-old, unrefrigerated dead fish.’” 
Craigmiles, 312 F.3d at 226 (quoting 
United States v. Searan, 259 F.3d 434, 
447 (6th Cir. 2001)). That evidence 
does not satisfy rational basis review,” 
he concluded, having evocatively 
characterized the stench emanating 
from the state’s defense.

Lawson also rejected the state’s 
argument that plaintiffs had failed 
to show that Public Act 297 was 
“based on discriminatory animus,” 
commenting, “The record suggests 
otherwise” and finding that “the 
historical background and legislative 
history of the Act demonstrate that it 
was motivated by animus against gay 
men and lesbians.” Quotations from 
statements by the legislative sponsors 
of the measure made this crystal clear. 
When the state argued that precedent 
precluded making such a finding 
based on statements in the legislative 
record, Lawson countered with the 
Supreme Court’s Windsor decision, 
which “determined legislative 
purpose by looking to the ‘history of 
. . . enactment’ and the statute’s ‘own 
text.’” “Looking to the history and 
text of Public Act 297,” he wrote, “it 
is hard to argue with a straight face 
that the primary purpose – indeed, 
perhaps the sole purpose – of the 
statute is other than to deny health 
benefits to the same-sex partners 
of public employees. But that ‘can 
never be a legitimate governmental 
purpose.’” Thus, the plaintiffs had 
stated a viable equal protection claim, 
and had satisfied the first test for 

gaining preliminary injunctive relief, 
having shown a likelihood of success 
on the merits.

The court quickly disposed of the 
other tests for such relief, finding 
that a deprivation of equal protection 
imposes an irreparable injury, and that 
“the potential risk to the plaintiffs’ 
health resulting from the loss of 
medical insurances qualifies as an 
irreparable harm,” since it could not 
be fully compensated after the fact by 
monetary damages. As to the balance 
of equities, he found that potential 
harm to plaintiffs was great and would 
“outweigh any slight increase in cost 
to the State” by requiring that the 
benefits be continued pending a ruling 
on the merits. Furthermore, “the 
public has an interest in ensuring that 
only constitutional laws are enforced,” 
as well as “in the preservation of a 
healthy population,” so preliminary 
injunctive relief was merited.

Finally, the court rejected the 
state’s argument that any preliminary 
injunction be narrowly drawn only 
to benefit the plaintiffs. “The Court 
believes that it is necessary to enjoin 
the wholesale enforcement of the Act 
in order to provide complete relief to 
the plaintiffs. The nature of the relief 
sought does not impact any conduct 
by the defendant directed specifically 
toward the plaintiffs. Rather, the 
plaintiffs seek to prevent the defendant 
from interfering with their employers’ 
voluntary action. Public Act 297 itself 
bars public employers from paying 
partner benefits; it is not enforced 
against the individual plaintiffs. An 
injunction, therefore, will necessarily 
bar the defendant from enforcing the 
Act against public employers, rather 
than against the individual plaintiffs.”

Thus, although the court granted 
the state’s motion to dismiss the 
due process claim, the motion to 
dismiss the equal protection claim 
was denied, and the court granted 
the motion for preliminary injunction 
against enforcement of Public Act 297 
“during the pendency of this action or 
until further order of the Court.” ■
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N.Y. Supreme Court Justice Debra 
James has rejected a motion for 
summary judgment by Sears 

Roebuck on a claim that a gay former 
employee at Sears’ Auto Center in 
Nanuet, N.Y., was subjected to a hostile 
working environment in violation of New 
York State’s Human Rights Law, which 
forbids employment discrimination 
based on sexual orientation. However, 
Justice James’ unpublished decision 
granted Sears’ motion to reject Joseph 
DeVito’s retaliation claim stemming 
from a promotion he claims he was 
denied for complaining about the 
harassment. DeVito v. Sears, Roebuck & 
Co., 2013 N.Y. Slip Op. 51057(U), 2013 
N.Y. Misc. LEXIS 2784 (Sup.Ct., N.Y. 
Co., June 28, 2013).

DeVito was hired as a Customer 
Service Advisor in October 2006. He 
claims that “he was routinely exposed 
to anti-gay comments and ridicule in 
the workplace, including but not limited 
to co-workers regularly use of the word 
‘faggot’ despite his frequent objections.” 
He claimed that at least twelve co-workers 
regularly made “offensive comments 
about homosexuals or homosexuality 
in his presence during his workday,” 
and that his repeated complaints to his 
immediate supervisor did nothing to 
ameliorate the situation. He complained 
by email to his supervisor, and just 
days later a co-worker “made a crude 
homophobic comment about ‘blow jobs’ 
and ‘hand jobs.’” He also recounted that 
a co-worker “made fun of a customer 
whose car displayed a rainbow sticker, 
commenting that he did not ‘want to 
touch that faggot’s car.’” Although 
DeVito’s supervisor said he would 
send DeVito’s complaint to higher 
management, nothing happened.

Finally fed up after waiting for 
months for things to improve, DeVito 
sent a new email to the District Manager, 
who happened to be an openly gay man. 
This individual promptly asked the Auto 
Center Manager to speak with DeVito 
to make clear that such conduct “is not 
tolerated at any level.’” He also contacted 
the Human Resources manager to 

investigate DeVito’s complaints, and 
ordered implementation of a training 
program on workplace harassment for 
the staff. But these efforts, however well 
intended, were not particularly effective, 
according to DeVito, who alleged 
that the hostile working environment 
continued, that the investigation did 
not solve the problem, and that after 
the training meeting was held, “his co-
workers commented that they ‘didn’t 
understand … the point of the meeting’ 
and for a week ‘made fun about how 
dumb the meeting was.’”

Ultimately DeVito left Sears after 
finishing up his college degree to 
seek better employment, but he was 

determined to hold the company 
accountable for what happened to him, 
pursuing his legal claims. Two of his 
claims, for violation of the NY City 
Human Rights Law and a breach of 
the covenant of good faith and fair 
dealing, were dismissed by the court 
with the consent of the parties. DeVito’s 
employment in Nanuet was not subject 
to the City law, and New York does 
not recognize an action for breach of 
such an implied covenant in an at-will 
employment relationship. In addition 
to claiming that he had been made to 
suffer an unlawful hostile working 
environment, DeVito alleged that he 
was passed over for a promotion in 
retaliation for having made his internal 
discrimination complaints. 

Justice James rejected DeVito’s 
retaliation claim, finding that he actually 
had not applied for the promotion he 

specified in that claim, but she found 
that his factual allegations concerning 
hostile environment were sufficient to 
ground a legal claim. 

In support of its motion for summary 
judgment, Sears alleged that the co-
workers were unaware that DeVito was 
gay and that the company had taken 
reasonable steps to respond to his 
complaints. 

As to the issue of employees’ 
awareness of DeVito’s sexual 
orientation, James wrote, “This court 
disagrees with Sears and finds that 
DeVito has raised an issue of fact 
objectively that he suffered a work 
environment hostile to homosexuals, 

given his contemporaneous complaints 
from the inception of his employment 
about a work atmosphere generally 
hostile to homosexuals as well as about 
continual and recurring hostility toward 
homosexuals regularly and specifically 
directed at him. Looking at the totality 
of the circumstances and giving the 
non-movant every favorable inference, 
this court finds that DeVito describes 
a workplace that was permeated with 
discriminatory intimidation, ridicule 
and insult, causing his employment to be 
altered for the worse.”

Furthermore, she pointed out, Sears’ 
argument “merely raises an issue with 
respect to the knowledge and intent of 
Sears’ employees. Both states of mind 
implicate questions of credibility that must 
be resolved by the fact finder at trial.”

Sears also argued that there was 
no evidence that it had “acquiesced in, 

Plaintiff claimed that at least twelve 
co-workers regularly made “offensive 
comments about homosexuals or 
homosexuality in his presence during his 
workday.”

Sears Roebuck Loses Summary Judgment Motion in 
Sexual Orientation Hostile Environment Case
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condoned, or approved homophobic 
behavior on the part of its employees,” 
but the court found that DeVito’s 
allegation “raised an issue of fact with 
respect to whether the hostile statements 
and conduct of his co-workers should 
be imputed to Sears.” For one thing, he 
alleged that one of his harassers was 
his direct supervisor, and harassment 
by a supervisor subjects the employer 
to vicarious liability. For another, 
DeVito’s complaints were not met by 
prompt responses or improvements in 
the situation, despite Sears’ knowledge 
of what was going on based on those 
complaints, and “DeVito has raised an 
issue of fact whether Sears’ corrective 
actions were reasonable as a matter of 
law, which must be adjudicated by a fact 
finder at trial.”

Consequently, resolution of the 
hostile environment claim through a 
pre-trial motion was inappropriate, 
because such resolution would depend 
on credibility determinations to resolve 
contested fact issues. Justice James set a 
pretrial conference date of August 27 in 
case the parties are unable to settle the 
case, for the purpose of setting a trial 
date. 

DeVito’s lawsuit parallels a similar 
lawsuit by another former Sears 
employee, Robert Cole, who was 
originally a co-plaintiff with DeVito, 
but whose case was severed “since 
Cole’s and DeVito’s title/positions and 
periods of employment at Sears differed 
(i.e. DeVito continued as an employee of 
Sears, after Cole was terminated) and 
neither played any role in any adverse 
employment decision suffered by the 
other.” Part of the hostile environment 
alleged by Sears involved co-worker 
comments suggesting some sexual 
relationship between DeVito and 
Cole, including crude sexually explicit 
restroom graffiti which allegedly 
remained on the wall for some time after 
DeVito complained to supervision about 
it. Another part of the alleged hostile 
environment included homophobic 
comments about the openly gay District 
Manager. If DeVito’s allegations are, in 
fact, true, it sounds like the Sears Auto 
Center in Nanuet during the years in 
question was a hotbed of homophobic 
vituperation among the employees that 
included contempt for gay customers. ■

On June 6, 2013, the Italian Supreme 
Court (Corte di Cassazione) ruled 
that the automatic dissolution 

of a marriage as a direct consequence 
of a spouse’s gender reassignment is 
unconstitutional and, therefore, sent the 
case to the Constitutional Court for further 
review. A. & A. v. Minister of Interior & 
Others, No. 14329/13. 

The case regarded a couple living in 
Bologna. A man, married to a woman since 
2005, began hormone treatment, underwent 
surgery and started court proceedings to 
legally obtain gender reassignment. The 
Tribunal of Bologna decided accordingly 
in 2009, but did not say anything regarding 
the marriage. After that, the Registry office 
amended the spouses’ marriage certificate, 
annotating that the petitioner’s marriage 
was automatically dissolved as a result 
of gender reassignment. The petitioner 
sought judicial review, arguing that the 
dissolution of marriage was unlawful 
as the spouses had no intention to seek 
divorce. Inter alia, the petitioner raised a 
number of constitutional issues.

At first instance, the Tribunal of 
Modena declared that the Registry 
illegitimately modified the marriage 
certificate, because marriage can be 
dissolved only through a ruling by a court 
of law, and in the case at stake there was 
no such a ruling. The Bologna Court of 
Appeals however reversed, stating that 
marriage could not possibly survive gender 
reassignment as Italian law does not admit 
same-sex marriage. The Supreme Court 
found that the appeal judgment contained 
several constitutional issues which deserve 
appropriate review by the Constitutional 
Court.

The Supreme Court first determined 
that gender reassignment pertains to the 
individual right of self-determination. 
However, when the Parliament enacted 
the Law on gender reassignment (dated 
April 14, 1982, No. 164, slightly modified 
in 2011), it considered that such a right 
cannot extend to the point of allowing the 
individual’s marriage to survive after the 
court’s ruling on gender reassignment. 

Therefore, even if there was no divorce 
judgment, the dissolution represents an 
implicit consequence under existing law. 
And yet, the dynamics of fundamental 
rights affect this outcome. According 
to the Supreme Court, the automatic 
marriage dissolution influences both 
the person’s and her spouse’s rights. On 
the one hand, the former has to choose 
between her own self-determination and 
keeping the marriage alive, a choice that 
implicitly requires a decision between two 
mutually exclusive fundamental rights. On 
the other hand, the other spouse is also 
concerned with such a choice and that 
impacts her fundamental right to marriage 
preservation as well.

To support its decision, the Court 
referred to two foreign judgments. In 
particular, it cited a German ruling of 2009 
in which the Constitutional Court stated 
that the right of self-determination and 
the right to marry are both fundamental 
rights and deserve to be both protected. 
Therefore, a law requiring automatic 
dissolution of marriage after one spouse’s 
gender reassignment is unconstitutional, 
as it unreasonably and disproportionately 
limits fundamental rights. A decision 
by the Austrian Constitutional Court in 
2006 made a similar point. The same case 
was dealt with by the European Court 
of Human Rights in H. v. Finland (No. 
37359/09 of Nov. 13, 2012).

As a final note, the Court applied 
Schalk & Kopf v. Austria (Eur. Ct. Hum. 
Rgts., No. 30141/04 of June 26, 2010)
n to confirm that under the European 
Convention on Human Rights, marriage 
is no longer automatically associated with 
difference in gender. As a result, the fact 
that a gender-reassigned person and her 
spouse want their marriage to survive 
is neither preposterous nor completely 
irrational. Indeed, it is a question of 
fundamental rights, and as such it must be 
treated.  – Matteo M. Winkler

Matteo M. Winkler is a Contract Profes-
sor of International Law at Bocconi Uni-
versity, Milan

Italian Supreme Court Finds 
“Imposed Divorce” after Gender 
Reassignment Unconstitutional
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A May 16th, 2013, decision of a 
New York court ordered that 
the New York State Education 

Department (NYSED) grant the 
petition of an anonymous Jane Doe, 
a transgender woman, to receive a 
new professional license and license 
number, and to secure any connection 
from her prior identity as John Doe 
from public inspection. Matter of 
John Doe, [Index Number Redacted 
by Court], NYLJ 1202601879249, at 
*1 (N.Y. Sup. Ct., Westchester Co.].

The petitioner sought that her 
transgender status be private, 
because she believed that such 
status being made public would 
put her in danger, via harassment, 
bullying, or even physical assault. 
The NYSED denied her petition, in 
part because her fear of such danger 
was a “generalized risk” without 
establishing a “threat of harm to her 
personally.” The NYSED also stated 
that it is obligated to protect the 
public, which has a right to know and 
determine credentials and history of 
individuals who provide services to 
them, such as the petitioner. 

Though the facts of petitioner’s 
exact situation remain unclear 
because the court sought to preserve 
her anonymity by speaking only in 
general term, her struggle to separate 
her past from her present and future 
is undeniable. This struggle, she 
argued, was exacerbated by the 
arbitrary and capricious regulations 
imposed by state governments. 
The petitioner holds a professional 
license and works in the construction 
trade, and reports that she is 
exposed every day to lewd jokes, 
comments, and general intolerance 
towards transgender individuals. 
She has already been the subject 
of hate speech, and even a physical 
altercation in a local restaurant. 

Due to petitioner’s personal 
history and the continuous 

increase in violence against LGBT 
individuals, the Court considered the 
recent (2009) expansion of federal 
law to include sexual orientation 
and gender identity under hate crime 
offenses. The National Anti-Violence 
Project also reported that in 2011, a 
striking forty perfect of LGBTQH 
murder victims were transgender 
women.

News of this decision came 
in the wake of several, recent, 
highly publicized assaults on 
LGBT individuals in New York 
City, highlighting both a growing 
awareness of the discrimination 

these individuals face and a desire to 
prevent it. In light of all these factors, 
Justice Walker ruled that it would 
be unwise, unfair, and potentially 
catastrophic to wait until petitioner 
is herself harassed or assaulted. As a 
result of the petitioner’s plea for an 
assurance of safety and the NYSED’s 
lack of a substantial argument to 
deny such, the Court ordered that 
the department issue a new license 
and number to Jane Doe, prevent any 
cross reference of her prior license, 
prohibit public inspection of her 
identity or prior identity, and finally 
that the record of the proceeding be 
sealed to protect her new identity 
and assure her safety. 

The arguments of the NYSED 
reflected the continuous increase in 
professional license requirements 

in multiple businesses. In a 2012 
Catholic University Law Review 
article, Roger V. Abbott cited a 
study that was conducted to observe 
the upward trend of these license 
requirements; the study found that 
from 2000 to 2006, the percentage 
of U.S. workers required to obtain a 
state license increased from 20% to 
29%. Morris M. Kleiner & Alan B. 
Krueger, The Prevalence and Effects 
of Occupational Licensing, 48 BRIT. 
J. OF. INDUS. REL. 676, 676 (2010).

While there are certainly many 
business trades which should 
mandate licensing of its practitioners 

-- namely those that serve the larger 
public interest, and affect public 
safety -- there are many trades in 
which mandating a license only 
increases the red tape individuals 
must wade through in order to 
practice their trade. Although the 
NYSED would surely argue that 
requiring such a license that is 
available for public inspection 
serves the general public interest, 
the recent trend in the courts is to 
deny arbitrary license requirements 
that exist solely to stem competitors 
from surfacing. NYSED’s arguments 
were clearly not enough to convince 
the Court to rule otherwise, however. 
–  Parul Nanavati

Parul Nanavati is a law student at 
New York Law School (’15).

New York Trial Court Grants Transgender Woman’s 
Petition for New Professional License Reflecting Her 
Gender Identity

Justice Walker ruled that it would be 
unwise, unfair, and potentially catastrophic 
to wait until the petitioner is herself 
harassed or assaulted. 
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BOARD OF IMMIGRATION 
APPEALS – Lambda Legal reported 
that the Board of Immigration Appeals 
has vacated a ruling by an Immigration 
Judge that had ordered the deportation 
of an HIV-positive gay man from 
Mexico who had been convicted on a 
charge of solicitation for oral sex. In 
the Matter of Ramirez, A075 986 662 
– Los Angeles, CA (May 31, 2013). 
The IJ accepted the Department of 
Homeland Security’s argument that 
even though solicitation for oral sex 
would ordinarily not be considered 
the kind of serious crime mandating 
deportation, the individual’s HIV status 
elevated it to the status of “particularly 
serious crime.” However, Lambda Legal 
and the HIV Law Project submitted 
an amicus curiae brief, arguing that 
contracting HIV through oral sex is 
very rare, especially where, as here, the 
individual indicated his intention to use 
a condom due to his HIV status, and 
should not be considered the kind of 
aggravating circumstance to deny relief 
to an individual who was otherwise 
qualified for withholding of removal, as 
the individual in this case had previously 
been found to be. After receiving this 
brief, DHS moved to retract its earlier 
argument concerning the seriousness of 
the offense, which apparently persuaded 
the BIA.  The BIA in addition to 
vacating the IJ ruling, remanded “for 
the entry of a new decision reinstating 
to the respondent a grant of withholding 
of removal. Such a grant is based on 
evidence that the individual would be 
subjected to persecution if deported to 
his home country. The individual, Jose 
Luis Ramirez, is represented by the 
Public Law Center in Orange County, 
California. Lambda Legal News 
Release, June 5, 2013.

5TH CIRCUIT COURT OF APPEALS 
– The 5th Circuit affirmed the refusal 
of the Board of Immigration Appeals 
to reopen and remand the petitioner’s 
removal proceedings to receive new 

evidence about conditions for gay people 
in Honduras. Funes-Bonilla v. Holder, 
2013 WL 2321521 (May 29, 2013). 
Wrote the court, “Our review of the 
record indicates that the BIA noted that 
(1) even though Funes-Bonilla failed to 
present an argument regarding changed 
country conditions in his first motion 
to reopen, the IJ nevertheless correctly 
concluded that Funes-Bonilla’s evidence 
failed to establish changed conditions 
and (2) even though Funes-Bonilla’s 
second motion to reopen and evidence 
were not properly before it on appeal, his 
second motion and evidence, especially 
the State Department’s human rights 
reports, also failed to establish changed 
conditions. Thus, although the BIA did 
not discuss all of the evidence of record, 
we are satisfied that it meaningfully 
considered Funes-Bonilla’s evidence.” 
In these cases, the court of appeals 
refrains from evaluating the evidence 
anew, limiting itself to determining that 
the petitioner got a fair consideration 
of his evidence in the administrative 
process.

11TH CIRCUIT COURT OF APPEALS 
– The 11th Circuit deferred to the Board 
of Immigration Appeals’ construction 
of its statutory authority and upheld 
the denial of a petition for relief under 
the Convention Against Torture (CAT) 
by a gay man from Jamaica, on the 
ground of mootness because he filed his 
petition at a time when the BIA had a 
final order of removal against him and 
the case was not decided until he had 
already been deported. Campbell v. U.S. 
Attorney General, 2013 WL 2460728 
(11th Cir., June 7, 2013). BIA cited its 
regulations, which provide that CAT 
relief is available to an “application for 
withholding of removal” who shows that, 
“if removed to the proposed country of 
removal,” he would more likely than not 
be tortured. BIA read this to mean that 
only somebody physically present in 
the U.S. could be granted relief under 
the CAT, and then only somebody 

who had a petition for withholding 
of removal pending. BIA found that 
Campbell failed to qualify on either of 
those conditions. Campbell, a Jamaica 
native, became a lawful resident of the 
U.S. in January 1998, but was convicted 
in Florida in November 2004 on three 
counts of armed robbery and sentenced 
to 9.75 years, making him deportable. 
Immigration authorities moved quickly 
to obtain a deportation order, and 
Campbell did not raise the issue of 
his sexuality when questioned by the 
Immigration Judge, who found no basis 
to order withholding of removal. He 
didn’t file a petition for CAT relief until 
shortly before he was to be deported, at 
which time, apparently, was too late to 
raise the argument that “if he returned to 
Jamaica he likely would be persecuted 
for being homosexual.” Indeed, given 
the history of mistreatment of gay 
people in Jamaica, such a claim might 
well have succeeded on the merits 
if asserted in a timely way, although 
Campbell’s criminal record is a serious 
complicating factor.

ALABAMA – Katherine L. Manning 
filed an employment discrimination 
complaint in federal court alleging 
termination because of her sexual 
orientation, citing Title VII of the 
Civil Rights Act of 1964 and 42 U.S.C. 
Section 1981. Defendant, Lifeguard 
Ambulance Service of Alabama, filed a 
motion to dismiss, arguing that neither 
cited statute prohibits discrimination 
based on sexual orientation. Chief U.S. 
District Judge William H. Steele (S.D. 
Alabama) noted, “The plaintiff concedes 
that the ‘defendant’s motion appears 
to be well-taken. . .’ Accordingly,” he 
wrote, “the motion to dismiss is due to 
be granted.” However, as soon as the 
motion was filed, Manning had moved 
for leave to file an amended complaint 
“asserting viable causes of action, or 
otherwise dismissing this matter,” to 
which defendant objected. Judge Steele 
decided that Manning should have 
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the benefit of the liberal rule allowing 
amended complaints, responding to the 
defendant’s futility argument (which 
goes, of course, that federal law does 
not at present prohibit sexual orientation 
discrimination) as follows: “But 
whether the plaintiff can, consistent 
with Rule 11, assert a claim not subject 
to dismissal is a question the resolution 
of which must await the propounding of 
an amended complaint. Contrary to the 
defendant’s belief, the plaintiff was not 
required to submit a proposed amended 
complaint as a condition precedent 
to being given time to file one.” The 
court’s opinion lists Steven L. Terry, of 
Mobile, Alabama, as lead counsel for 
Manning, but does not indicate if he was 
counsel when the original complaint 
was filed. It will be interesting to see 
what new legal theory he comes up with 
for the amended complaint. Manning 
v. Lifeguard Ambulance Service of 
Alabama, 2013 U.S. Dist. LEXIS 94459 
(S.D. Ala., July 5, 2013).

ARKANSAS – The Arkansas Times 
reported on July 2 that Searcy attorney 
Cheryl Maples had filed suit in Pulaski 
Circuit Court that day on behalf of 
11 same-sex couples challenging 
Arkansas’s constitutional ban on 
forming or recognizing same-sex 
marriages. The case has been assigned 
to Judge Jay Moody. Relying on U.S. v. 
Windsor, the suit claims a violation of 
the 14th Amendment’s Equal Protection 
Clause, and names as defendants several 
state officials and county clerks. Some 
of the 11 couples have been married 
in other states and are challenging 
Arkansas’s refusal to recognize their 
marriages, seeking a declaration that 
such recognition is required under 
the Full Faith and Credit Clause, thus 
bringing into play the constitutionality 
of Section 2 of the federal Defense of 
Marriage Act.  The suit also alleges a 
violation of the Arkansas constitution’s 
due process requirements.  Lead 
plaintiffs are Kendall and Julia Wright, 

who were married earlier this year in 
Iowa, and claim that their children are 
deprived of legitimacy in Arkansas and 
other benefits rights due to the Arkansas 
statutes and constitutional provisions 
banning recognition of same-sex 
marriages. The newspaper quoted from 
the complaint: “Plaintiff’s continuing 
and increasing injuries include, but 
are not limited to, the deprivation of 
fundamental rights Constitutionally 
guaranteed, severe humiliation, stigma, 
emotional distress, psychological harm, 
financial loss, pain and suffering, all 
caused by their denial of the right to be 
married to the person of their choice and 
have their familial relationship accorded 
the same dignity and respect as that 
received by heterosexual families.”

CALIFORNIA – U.S. District Judge K.J. 
Mueller denied defendant’s motion to 
dismiss a retaliation claim in the context 
of a sexual orientation discrimination 
case, but dismissed a perceived disability 
claim and the sexual orientation 
discrimination claim, but with leave to 
amend so that the plaintiff can replead 
the sexual orientation claim if he can 
assert facts sufficient to sustain that 
claim. Gliha v. Butte-Glenn Community 
College District, 2013 WL 3013660 
(E.D.Cal., June 14, 2013). Gliha began 
working as Executive Development 
Director for Butte-Glenn Community 
College District in September 2005. 
Les Jauron became Vice-President for 
Planning and Information, and Gliha’s 
direct superior, in 2008. Gliha claims 
that Jauron was hostile to Gliha because 
Gliha is gay, and began to create a hostile 
environment. Gliha asserts that he was 
a very successful development officer, 
but began to get unmerited adverse 
evaluations, including comments 
that he bullied his staff and acted 
unprofessionally, and should undergo 
counseling for “passive-aggressive” 
behavior. Gliha has never been diagnosed 
with this condition. Gliha met with the 
President of the District to complain 

about the situation, “coming out” to 
the President and “expressing concerns 
that Jauron engaged in discriminating 
behavior toward him because of his 
sexual orientation.” Gliha claims that a 
“perfunctory investigation” of his claims 
found “no merit” to them, and shortly 
after his last meeting with the President, 
the President told him that he would be 
discharged, and he could either submit a 
separation proposal or the College would 
begin “legal termination proceedings.” 
He responded by claiming he had 
“been in a hostile work environment” 
since Jauron became his boss, but 
the President responded with a letter 
terminating his employment. While 
dismissing his state law claims (with 
leave to replead the sexual orientation 
discrimination claim), the court found 
that his allegations were sufficient to 
maintain a retaliation claim. 

COLORADO – U.S. District Judge 
Wiley Y. Daniel granted an employer’s 
motion for summary judgment of a 
transgender former employee’s Title VII 
sex discrimination claim, but denied 
the motion as to a disability claim and 
as to timeliness of the complaint. Rice 
v. Deloitte Consulting LLP, 2013 U.S. 
Dist. LEXIS 95439 (D. Colo., July 9, 
2013). Danielle Rice, a post-operative 
transgender woman was employed by 
BearingPoint when that firm was bought 
out by Deloitte. She alleged that from 
the time of the change in ownership 
the new owners sought to get rid of her 
due to a disability (she suffered a heart 
attack and was out on medical leave for a 
substantial period of time) and failure to 
conform to gender stereotypes. She filed 
her discrimination claim two months 
after she was discharged, but more than 
a year after a meeting with a supervisor 
in which she was informed that things 
were not working out and they should 
explore “terms of parting ways.” She 
suffered her heart attack the next day 
and was out on leave until her discharge. 
Deloitte claimed her charge was 
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untimely, because filed more than 300 
days after the meeting, but Judge Daniel 
found a factual issue as the company 
did not actually discharge her until 
two months before she filed the charge 
and she had been carried on payroll in 
the interim. The court found that she 
had alleged sufficient facts to survive 
summary judgment on the disability 
claim, but not the sex stereotyping 
claim. It isn’t enough to make out a 
sex-stereotyping claim just by asserting 
that the plaintiff is transsexual and was 
discharged. In this case, the court found, 
none of the critical comments about 
Rice or her work performance reflected 
that the employer’s decision to terminate 
her had anything to do with her failure 
to conform to “stereotypical gender 
norms,” wrote Judge Daniel. “Plaintiff 
was not criticized for not being more 
feminine as in Price Waterhouse. 
Instead, the criticisms of Plaintiff’s 
performance are directed at her 
unprofessional appearance, poor writing 
skills, and poor verbal communications 
and client interactions.” The court 
found that all the criticisms were 
“gender neutral.” The decision maker 
testified in a deposition that, before 
first meeting Rice, “while he was told 
by one of the partners when Plaintiff 
came into Deloitte as part of a group 
that Plaintiff’s ‘look was shocking’ 
and that she was transgender, he ‘didn’t 
focus at all on the transgender aspects 
of’ Plaintiff and that he ‘didn’t consider 
her shocking.’ He further stated that ‘the 
transgender piece of this was absolutely 
not part of the issue or reason for any of 
the feedback that we were getting,’ that 
it ‘had nothing to do with her look or 
her sexual orientation’, and that it ‘was 
just purely communication styles, her 
ability to deliver as a senior manager.’” 
The court concluded that the evidence 
that Rice was relying upon to opposed 
the summary judgment motion “does 
not support a reasonable inference that 
she was terminated or discriminated 
against for failure to conform to gender 
stereotypes.”  

COLORADO – The Colorado Civil 
Rights Commission has issued a Notice 
of Hearing and Formal Complaint 
in Charlie Craig v. Masterpiece 
Cakeshop, Inc. and Jack C. Phillips 
(May 31, 2013), setting the matter for 
hearing before an Administrative Law 
Judge on September 23, 2013. On July 
19, 2012, Craig and his fiancé, David 
Mullins, together with Craig’s mother, 
Deborah Munn, went to Masterpiece 
Cakeshop to order a wedding cake for 
the reception that Craig and David were 
planning to have in Denver upon return 
from getting married in Massachusetts. 
When informed about the purpose 
for the cake, the proprietor of the 
shop, Jack C. Phillips, stated that “his 
standard business practice is to deny 
service to same-sex couples.” Although 
Colorado has a constitutional provision 
banning same-sex marriages, the state 
recently enacted a civil union law; the 
mode of recognition by the Colorado 
state government of same-sex couples 
married in other states is subject to 
some argument. However, it is clear that 
Colorado prohibits discrimination due 
to sexual orientation in places of public 
accommodation, including businesses 
that sell goods and services to the 
public. Phillips premised his refusal 
to take an order for a wedding cake 
from Craig and Mullins to his religious 
beliefs. Subsequently, the Commission 
was told, a person identifying himself as 
a dog breeder contacted the Bakeshop 
to order a wedding cake for a “dog 
wedding” between two dogs (genders 
not specified), and Phillips did not object 
to filling such an order. The Complaint 
issued by the Commission seeks an 
order that the Cakeshop provide services 
to same-sex couples seeking wedding 
cakes and refrain from discriminating 
against “homosexual customers” and 
“to immediately discontinue their policy 
and practice of refusing to sell wedding 
cakes to same-sex couples.” 

COLORADO – The Civil Rights 

Division ruled that the Fountain-Fort 
Carson School District discriminated 
against Coy Mathis, a transgender 
first-grader, by refusing to allow Coy 
to use the girl’s restroom. The Division 
found that the school district had 
created a situation where the student 
would be subject to harassment when it 
banned her from using the girl’s room 
even though she clearly identified 
as female (despite being designated 
male on her birth certificate). Steven 
Chavez, division director, wrote in the 
decision that telling the student “that 
she must disregard her identity while 
performing one of the most essential 
human functions constitutes severe 
and pervasive treatment, and creates 
an environment that is objectively and 
subjectively hostile, intimidating or 
offensive.” The district defended its 
action as necessary to avoid discomfort 
to other students and parents, and had 
directed that Coy use staff bathrooms 
or a gender-neutral facility in the 
school’s health office. The Mathises 
had responded to the controversy by 
removing Coy from the school and 
moving to Aurora, where they plan to 
enroll Coy as a student. The decision, 
featured in the New York Times on 
June 24, drew national press attention. 
The Transgender Legal Defense and 
Education Fund filed the discrimination 
claim on behalf of Coy and her parents.

ILLINOIS – A gay plaintiff’s attempt to 
assert a claim of intentional infliction 
of emotional distress in state court 
against his former employer flamed out 
in Schroeder v. RGIS, Inc., 2013 IL App 
(1st) 122483, 2013 WL 2608754 (App. 
Ct. Il., 1st Dist., June 11, 2013), the court 
holding that the claims were covered 
exclusively by the Human Rights 
Act (which bans sexual orientation 
discrimination) and the Workers 
Compensation Act (which preempts tort 
claims against employers). Schroeder 
complained to higher management 
about homophobic remarks and petty 
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harassment directed at him by a local 
manager. He was offered a transfer 
to a management position at a distant 
location, which he initially accepted 
despite the very long commute involved. 
He claims that other managers were 
instructed not to provide any help to 
him, and that he learned of a telephone 
conversation in which a manager 
indicated that the transfer and lack of 
assistance were intended to induce him 
to quit (using homophobic language 
to describe him). The court found that 
these claims could not be asserted as 
an independent emotional distress tort 
action, because they were inextricably 
part of a potential civil rights claim 
under the statute, and further that the 
plaintiff had failed to show that his 
mental/physical injuries (exhaustion 
from the long commute on top of the 
significant amount of driving that went 
with his job) were not compensable 
under the Workers Comp statute.

ILLINOIS – Suggesting that allegations 
in the complaint might, if proven, support 
a contention that Illinois’s correctional 
system exhibits deliberate indifference 
to the serious medical concerns of 
transgender inmates, U.S. District Judge 
Sue E. Myerscough nonetheless denied 
a motion by a transgender inmate for 
a preliminary injunction ordering 
that she be transferred to a different 
prison, finding that the inmate had 
failed to show that the other institution 
to which she seeks a transfer would 
provide her with appropriate treatment 
or be any safer for her. Tate v. Lynch, 
2013 U.S. Dist. LEXIS 82982 (C.D.Ill., 
June 13, 2013). Tate is serving time at 
Western Illinois Correctional Center 
for a murder conviction arising out of 
gang activity. The prison psychologist 
has diagnosed Tate as suffering gender 
dysphoria, but the prison psychiatrist 
disagrees, contending that Tate’s 
childhood history does not support 
such a diagnosis and that Tate is a 
malingerer. The psychologist referred 

Tate for “evaluation” for hormone 
therapy, but the gender identity disorder 
committee established by the prison 
system recommended against medical 
intervention, concluding that counseling 
was sufficient, a finding with which 
Tate disagrees. Tate also alleges that she 
is subjected to harassment from other 
inmates, due to her gender identity as well 
as her past gang affiliation, which she 
has renounced, and due to her informed 
the guards about other inmates’ planned 
violence against guards. She sought a 
transfer to Dixon Correctional Center or 
a medium-security facility. Dixon deals 
with inmates with severe psychiatric 
disorders, and assignment to a medium-
security facility would not be consistent 
with IDOC policy concerning inmates 
with recent gang affiliations. The court 
found that Dixon had failed to show 
that she would receive more appropriate 
medical services at Dixon, or that she 
would be safer in other facilities than 
Western. Indeed, testimony going to the 
pretrial motion by another inmate, who 
identifies as bisexual, was that no gay 
inmate was safe anywhere in the IDOC 
system. The only issue before the court 
on this motion was Tate’s desire to be 
transferred to another prison, but the 
court commented, “Ultimately, Plaintiff 
may be able to establish that a systematic 
change in the way transgender inmates 
are housed is the Illinois Department 
of Corrections is required to avoid 
deliberate indifference to Plaintiff’s 
safety and serious mental health needs. 
Plaintiff may also be able to establish 
that the refusal to provide Plaintiff with 
treatment for her gender identity disorder 
amounts to deliberate indifference.” 
Indeed, says the court, “the fact that 
Plaintiff’s options for safe housing are 
so limited suggests a systemic deliberate 
indifference to Plaintiff’s plight by the 
Director of the Illinois Department 
of Corrections. One can argue that a 
constitutionally-adequate response in 
the face of Plaintiff’s transgender status 
and serious medical needs would be to 
set aside a separate wing for inmates 

like Plaintiff.” The court also noted 
Tate’s suggestion of a protective custody 
environment at a medium security 
prison. Judge Myerscough’s comments 
suggest where the case might be going 
when it gets to an adjudication of the 
merits, and one hopes IDOC is paying 
attention.

ILLINOIS – Finding that a pro se prison 
inmate alleging that the Cook County 
Jail Nurse is depriving him of consistent 
administration of his HIV meds has “set 
forth a claim for deliberate indifference 
to his objectively serious medical 
needs,” U.S. District Judge Robert W. 
Gettleman held, “Due to the seriousness 
of plaintiff’s allegations, on the Court’s 
own motion, the Court shall recruit an 
attorney to represent plaintiff in this 
case,” and appointed attorney Robert J. 
Franco of Chicago to represent Tony D. 
Jones, ordering that Franco investigate 
Jones’s claims and file an amended 
complaint with the court within sixty 
days. Jones v. Hines, 2013 U.S. Dist. 
LEXIS 92626 (N.D.Ill., July 1, 2013).

INDIANA – The National Center for 
Lesbian Rights (NCLR) announced 
a settlement in its case against the 
Indianapolis Public School District 
on behalf of Dynasty Young, who 
encountered problems after he enrolled 
at Arsenal Tech High School for the 
2011-12 school year when his family 
moved to Indianapolis. Dynasty, a gay 
young man who does not conform to 
gender stereotypes, encountered severe 
harassment about which school officials 
were unwilling to take any action. He 
was actually expelled from school when 
he used a noise-making “self-protection 
flashlight” to disperse a group of 
students who were about to attack him. 
He ended up going to a charter school 
(from which he recently graduated), and 
sued the Indianapolis School District. 
Kirkland & Ellis LLP and Waples & 
Hanger (local counsel) partnered with 
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NCLR on the case. Under the terms of 
the settlement, still to be approved by 
the federal district court, Dynasty gets 
$65,000 compensation, which he plans 
to apply towards his college expenses, 
and his expulsion will be expunged 
from school records. One hopes that the 
experience of being sued and paying 
a settlement in this case will have a 
salutary effect on the school district. 
Since the complaint was filed, Indiana 
has enacted anti-bullying legislation that 
requires schools to adopt policies and 
plans, collect data and provide training 
to staff. NCLR News Release, July 10.

IOWA – A state court jury in Council 
Bluffs found that Charles Anderson and 
Brandon Morehead were discriminated 
against by their landlord, New Life 
Multi-Family Management LLC, based 
on sexual orientation. The evidence 
at the four-day trial showed that Allen 
Emert, a maintenance technician for 
the employer, subjected the defendants 
to harassment after learning that they 
were sharing a one-bedroom apartment. 
Jurors awarded $22,000 in economic 
damages, $50,000 for emotional distress, 
and $75,000 in punitive damages, 
according to the Des Moines Register’s 
summary of a news release from the 
Iowa Civil Rights Commission, which 
sued on their behalf. Evidence showed 
that Emert’s supervisors failed to take 
action against him after being informed 
of his acts.  Beth Townsend, director 
of the Commission, stated in the news 
release: “The Iowa Civil Rights Act and 
the Fair Housing Act were both written 
to ensure that Iowans are as free from 
discrimination and harassment in their 
housing as they would be in their place 
of employment.”

IOWA – The Iowa City Press-
Citizen (June 21) reports a settlement 
of a complaint filed with the Civil 
Rights Commission by Jodie Jones, a 
transgender woman who was denied 

use of a women’s restroom facility by a 
sheriff’s deputy in the Johnson County 
Courthouse in November 2011. The 
settlement followed a finding by an 
administrative law judge that there was 
probable cause supporting the complaint 
of gender identity discrimination. Under 
the settlement, Jones receives $7,000 
in damages, the Board of Supervisors 
of the county will approve a motion 
reaffirming that people are permitted 
to access restrooms in county buildings 
in accord with their current gender 
identity, regardless of their recorded 
gender at birth, and the County 
Attorney’s Office will undertake in-
person training of all sheriff’s deputies 
on their responsibilities under the civil 
rights law. Such training will also be 
provided for municipal police officers 
throughout the county.

MASSACHUSETTS – A slap on 
the wrist for Michelle Kosilek, 
the transgender lifer in prison in 
Massachusetts who seems to have 
jumped the gun in directly contacting 
a surgeon about her proposed gender 
reassignment procedures while the state 
is appealing the district court’s order 
that she be provided with the operation! 
In Kosilek v. Spencer, 2013 U.S. Dist. 
LEXIS 75921 (D. Mass.), District Judge 
Wolf rejected the state’s demand for a 
civil contempt order against Kosilek, 
but lectured Kosilek that engaging in 
“inequitable conduct” might endanger 
her entitlement to the injunctive relief she 
is seeking in this case. He did note that 
Kosilek might have misunderstood her 
obligations in the situation, inasmuch as 
she was receiving copies of the reports 
that the judge was requiring the state 
to submit documenting their ongoing 
efforts to identify a suitable physician 
and setting for the procedures. For her 
“misconduct,” Kosilek will no longer 
receive copies of the monthly reports. 
The appeal has been argued and an 
opinion could issue at any time. The state 
contends on appeal that Judge Wolf’s 

order goes beyond the requirements of 
the 8th Amendment in imposing on the 
state the burdens and costs of providing 
gender-reassignment surgery to a person 
serving life imprisonment for murdering 
her wife.

MINNESOTA – U.S. District Judge 
Michael J. Davis ruled in a summary 
judgment order on May 31 that Mental 
Health Resources, Inc., did not violate 
federal or state law when it terminated 
Amber Hanson, a heterosexual 
unmarried employee, after discovering 
that she had signed up her male 
domestic partner for various company 
benefit plans.  Hanson v. Mental Health 
Resources, Inc., Civil File No. 12-540 
(MJD/JJK) (D. Minn.). MHR adopted 
a domestic partnership plan limited 
to same-sex partner of employees, 
reasoning that different sex partners 
could marry if they wanted benefits 
coverage. Although Hanson was 
informed of this policy at the time she 
was hired and enrolled in the company’s 
benefit plans, she filed a domestic 
partnership statement signed by herself 
and her partner, Jacob Mildon, and 
signed him up as a spousal beneficiary 
under the company’s various plans. 
The Human Resources Director did not 
catch this at the time, since she did not 
review individual enrollment forms. A 
year later, and after Hanson had actually 
removed Mildon from various plans, 
the issue came up when she applied 
for pregnancy leave under the Family 
and Medical Leave Act. At that time 
the Human Resources Department’s 
investigation led to a decision by the 
Executive Director of the Agency 
to terminate Hanson for dishonesty. 
Hanson alleged that the termination 
was retaliation for her applying for 
pregnancy leave, and also alleged that 
the company’s policy discriminated 
based on sexual orientation and marital 
status, both prohibited grounds of 
discrimination under Minnesota Law. 
The court rejected her arguments, 
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finding that at the relevant times the 
state’s distinction in legal treatment 
of same-sex and different-sex couples 
made the company’s policy lawful, 
and that, regardless whether Hanson 
intended to defraud the company, 
there was no dispute that she had 
misrepresented Mildon’s status on 
some application forms, and thus the 
company could legitimately terminate 
her for dishonesty. The court noted in 
passing the Minnesota has enacted a 
new law allowing same-sex couples to 
marry, post-dating this case, but does 
not speculate about the impact this may 
have on existing domestic partnership 
policies. A clear implication, however, 
is that a same-sex only domestic 
partnership benefits policy may be 
unlawful in a marriage equality 
jurisdiction, as the acknowledged 
ground for distinguishing between 
same-sex and different-sex couples has 
been eliminated. Whether this means 
that employers will generally drop 
domestic partnership benefits plans or 
expand them to different-sex unmarried 
couples remains to be seen. 

MISSISSIPPI – U.S. Magistrate Judge 
Michael T. Parker (S.D. Miss.) issued an 
opinion granting defendants’ motions 
for summary judgment in Robinson 
v. Epps, 2013 U.S. Dist. LEXIS 87802 
(June 21, 2013), in which a gay former 
state prison inmate contested his 
termination from a work position in 
the prison kitchen. Daryl Robinson 
claims that a corrections officer (not 
one involved in the decision or sued in 
this case) had told him the supervisor 
of the kitchen said she did not want any 
homosexuals working in the kitchen, 
and Robinson also claimed that all 
the gay men who had been working in 
the kitchen had been relieved of their 
positions. From the court’s opinion, 
it appears that two gay inmates were 
discovered having sex in the kitchen, 
which may explain why the supervisor 
decided to dismiss all the homosexuals 

working there. That doesn’t make it 
right, of course, but the question here 
is whether there was a constitutional 
violation and, more significantly, 
whether Robinson, in responding to 
the defendants’ summary judgment 
motions, submitted sufficient evidence 
to bolster his claim. All he provided was 
hearsay and supposition, and the court 
found that insufficient. There was no 
affidavit in the record from the officer 
who purportedly told Robinson about 
the supervisor’s remarks, and there was 
no submission of competent evidence 
on the claim that all the gay kitchen 
workers were dismissed. It probably 
doesn’t help his case that Robinson is 
proceeding pro se, and was, to judge by 
the court’s decision, unversed in federal 
constitutional procedure. 

NEW JERSEY – Lambda Legal filed 
a motion for summary judgment in 
Garden State Equality v. Dow, Docket 
No. MER L-1729-11 (Superior Ct., 
Mercer County), its lawsuit pending 
in state court seeking fulfillment of 
the New Jersey Supreme Court’s 2006 
ruling in Lewis v. Harris that same-sex 
couples in the Garden State are entitled 
to the same rights and benefits accorded 
to married different-sex couples. In 
2006, the N.J. Supreme Court majority 
suggested that the legislature could 
satisfy this requirement by enacting a 
Civil Union Act similar to the one then 
in effect in Vermont, and the legislature 
did so. However, civil unions have turned 
out to be quite unequal, because they 
were treated unequally by government 
and private actors and carried no 
federal recognition. This last point 
has been exacerbated by the Supreme 
Court’s decision on June 26 in U.S. v. 
Windsor, striking down Section 3 of the 
Defense of Marriage Act. Although the 
federal government will now recognize 
marriages of same-sex couples in states 
where they are recognized (and, perhaps 
for some purposes of federal law, even 
in states where they are not), there is no 

certainty that civil union partners will 
be recognized as having any status under 
federal law. This creates a particularly 
blatant inequality, as New Jersey same-
sex couples who have married in other 
states will be recognized in New Jersey 
by the state as having the status of 
civil union partners, while they will be 
recognized, for at least some purposes, as 
married by the federal government. The 
legislature sought to cure this anomaly 
by enacting marriage equality, but 
Governor Chris Christie vetoed the bill, 
calling for a referendum on the subject, 
which the Democratic leadership in the 
legislature has opposed (despite public 
opinion polls showing clear majority 
support for same-sex marriage among 
the state’s voters). Political efforts are 
now focused on getting the legislature to 
override the governor’s veto before the 
session runs out in January, which will 
require support from some Republican 
members, reportedly fearful of bucking 
the governor. If Lambda wins its motion, 
the state would presumably appeal and 
a final decision from the N.J. Supreme 
Court might still be a year or more off.

NEW MEXICO – The ACLU announced 
that a writ of mandamus had been filed in 
the New Mexico Supreme Court seeking 
a ruling on whether same-sex couples 
can marry in the state. New Mexico does 
not have an anti-marriage constitutional 
amendment, and operative provisions of 
the marriage statute are gender neutral, 
leading some to contend that same-sex 
marriage should be available under 
existing law. Government officials have 
been timid about moving without a 
judicial imprimatur, despite an attorney 
general opinion asserting that same-sex 
marriages performed elsewhere would 
be recognized in New Mexico because 
they would not violate any important 
public policy of the state. Co-counsel 
on the petition for the writ include 
the ACLU of New Mexico, ACLU 
LGBT Rights Project, National Center 
for Lesbian Rights, the Albuquerque 
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law firm Sutin, Thayer & Brown PC, 
and Albuquerque attorneys Maureen 
Sanders, Kate Girard, and Lynn Perls. 
ACLU Press Release, July 3.

NEW YORK – On June 11, the New 
York Court of Appeals denied leave to 
appeal in Farber v. Jefferys, No. 2013-
451, 2013 WL 2476497, thus leaving 
standing the decision by the Appellate 
Division, 1st Department, that journalist 
Celia Farber had not stated a valid 
defamation claim against Richard 
Jefferys, who had published criticism of 
Farber’s journalism about HIV/AIDS. 
The Appellate Division’s ruling in 
Farber v. Jefferys, 103 App.Div.3d 514, 
959 N.Y.Supp.2d 486 (1st Dep’t 2013), 
was discussed in detail in the March 
2013 issue of Law Notes. The Appellate 
Division agreed with the trial court that 
Farber was a limited public figure for 
purposes of defamation analysis, that 
the subject matter of Jefferys’ public 
statements about Farber work fell 
within the “sphere of legitimate public 
concern,” and that the evidence she 
presented was not sufficient to ground a 
defamation claim. Farber is best known 
for championing the contents of HIV-
denialists, and Jeffery’s had used the 
term “liar” in describing her published 
work. By suing for defamation, Farber 
just drew more attention to Jefferys’ 
criticism of her work, as is frequently 
the case.

NEW YORK – U.S. District Judge Glenn 
T. Suddaby has approved dismissal of 
Lambda Legal’s lawsuit on behalf of a 
brother and sister who were students at 
Indian River Central School District, 
having been advised by the parties 
of a settlement in the case. Pratt v. 
Indian River Central School District 
(N.D.N.Y.). The matter was filed in 2009, 
responding to failure by school officials 
to take steps to end anti-gay harassment 
against Charlie Pratt and their rejection 
of attempts by Pratt’s sister, Ashley, 

to start a Gay-Straight Alliance at the 
school. Shortly after the lawsuit was 
filed, school authorities ended their 
resistance to formation of a GSA, 
claiming that the hold-up was because 
Ashley had failed to enlist a faculty 
advisory, but the District recruited one. 
The lawsuit continued, however, on 
Charlie’s harassment claims, the U.S. 
government was permitted to submit a 
brief in support of Pratt’s claims, and 
the district court rejected the School 
District’s attempt to get the case 
dismissed. The terms of the settlement 
were not included in the court’s filing, 
according to the Watertown Daily 
Times (June 22), and were not divulged 
on Lambda Legal’s website, which still 
listed the case as open more than a week 
after the news report of the dismissal. 

OHIO – On June 3 a federal jury in 
Cincinnati found in favor of Christa 
Dias, a lesbian teacher who had been 
discharged by the local Catholic schools 
after she told her principal that she was 
pregnant. Dias, who was not then “out” 
at work, became pregnant through donor 
insemination and lives with a same-sex 
partner. She alleged that she had been 
discriminated against on account of 
pregnancy in violation of the Pregnancy 
Discrimination Amendment (PDA) of 
Title VII of the Civil Rights Act of 1964. 
The Archdiocese of Cincinnati defended 
based on a statement that all teachers 
are required to sign, agreeing to adhere 
to Catholic precepts in conducting their 
lives. The Church condemns donor 
insemination as immoral, and refuses to 
condone any pregnancy of an unmarried 
woman. Dias countered that the policy 
was not evenhandedly applied to 
employees of both sexes, noting that 
while pregnant unmarried women 
were discharged, male employees who 
got unmarried women pregnant were 
not. The case went to trial after the 
Archdiocese lost a motion to dismiss, in 
which it argued that it had a legitimate 
reason to discharge Dias, her violation 

of the morality clause in her contract. 
See Dias v. Archdiocese of Cincinnati, 
2013 WL 360355 (S.D. Ohio, Jan. 30, 
2013). The jury found that Dias should 
receive $51,000 in back pay, $20,000 in 
compensatory damages, and $100,000 
in punitive damages. Neither the 
Archdiocese nor Dias argued that she 
was fired because she is a lesbian. After 
her discharge, Dias moved with her 
partner to Atlanta, where they are raising 
their two-year-old daughter, whose 
conception led to Dias’s discharge. The 
jury assessed no liability against the 
two schools where Dias had worked, 
which were co-defendants in the case, 
apparently finding that the schools 
were merely carrying out the dictates 
of the Archdiocese. Associated Press , 
June 3. It seems likely the Archdiocese 
will appeal, but this case would not 
qualify for the ministerial exemption 
under Title VII, according to an earlier 
ruling by the district court, since Dias, 
a computer tech and instructor, is not 
Catholic and was not employed to teach 
religious doctrine. BloombergBNA 
Daily Labor Report, 107 DLR A-1 
(June 4, 2013). * * * Superintendent 
Lucia McQuaide of the Roman Catholic 
Archdiocese of Columbus schools 
rejected a lesbian high-school teacher’s 
bid for reinstatement. The teacher, Carla 
Hale, was dismissed after a parent 
brought to the school’s attention an 
obituary for Hale’s mother which had 
listed the name of Hale’s same-sex 
partner. Hale filed a grievance with 
her union, but the union has decline to 
bring the case forward to arbitration, 
presumably because it agrees with the 
Archdiocese that it has the right under 
the collective bargaining agreement 
to terminate Hale’s employment on 
“moral” grounds. Under the collective 
bargaining agreement, Hale can bring 
her own grievance to arbitration 
without union representation. Hale also 
filed a complaint with the Columbus 
Community Relations Commission 
charging a violation of the Columbus 
ordinance prohibiting sexual orientation 
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discrimination by employers in the city. 
The Archdiocese would undoubtedly 
assert religious freedom rights in 
response to this charge. Columbus 
Dispatch, June 12.

OHIO – U.S. Magistrate Judge Karen L. 
Litkovitz found that the denial of social 
security disability benefits to a woman 
living with HIV should be reversed and 
remanded for a determination of the 
appropriate onset date and an award 
of benefits, having concluded that 
“proof of disability is overwhelming 
and remand [for reconsideration of 
the evidence by the Social Security 
Administration] would serve no purpose 
other than delay.” Scherpenberg v. 
Commissioner of Social Security, 2013 
WL 3455843 (S.D. Ohio, July 9, 2013). 
In this case, somewhat incredibly, the 
administrative law judge had omitted 
any mention in his decision of several 
medical complications of HIV suffered 
by the plaintiff as shown in the medical 
record, while concluding that she did not 
meet the requirements of Listing 14.08, 
which addresses HIV infection as a 
criterion for a disability determination. 
“Upon determining that plaintiff’s 
HIV was a severe impairment,” wrote 
the judge, “the ALJ was required to 
thoroughly discuss whether it met the 
relevant listing. . . The ALJ’s decision 
states that plaintiff did not meet Listing 
14.08 because there was no evidence 
that plaintiff had bacterial, fungal, 
protozoan, or helminthic infections 
which relate to, respectively, Listing 
14.08A, B, and C. However, the decision 
provides no discussion whatsoever as 
to the remaining eight subsections of 
the Listing. The ALJ erred by omitting 
any analysis of the eight remaining 
subjects because ‘plaintiff is entitled 
to a rationale for the ALJ’s finding that 
[her] HIV does not meet or medically 
equal the Listings.’ (citation of authority 
omitted). The record shows that plaintiff 
meets the criteria for Listing 14.08J. 
. . As described more fully below, the 

evidence demonstrates that plaintiff 
suffered from pneumonia and sinusitis 
infections requiring hospitalization and 
intravenous treatment three or more 
times in less than 12 months.” After 
rehashing the medical evidence in 
detail, Judge Litkovitz concluded, “The 
ALJ’s failure to engage in a complete 
Step Three analysis was in error and 
requires a reversal of the decision.”

PENNSYLVANIA – U.S. District 
Judge Mary A. McLaughlin found for 
the defendant prison officials after a 
bench trial on claims by a transgender 
former state prison inmate that her 
8th Amendment rights were violated 
during her incarceration and that she 
was the victim of unlawful retaliation. 
Wolfe v. Beard, 2013 WL 2370572 
(E.D.Pa., May 31, 2013). Wolfe had 
transitioned from male to female 
gender presentation through hormone 
treatment several years before she 
became a Pennsylvania state prisoner 
assigned to SCI Graterford, a prison 
for male inmates. She was placed in a 
single cell in light of potential problems 
with roommates, and had worked out a 
method of timing her shower to avoid 
contact with male prisoners on her 
floor, particularly Muslims who had 
threatened her with violence the first 
time she went to the communal shower. 
An order to consolidate housing led 
to her being transferred to a different 
cell over her objections; she felt that 
this cell would subject her to unwanted 
exposure to other inmates, particularly 
when showering, to her danger. She 
also contended that the transfer was 
retaliatory, in light of a complaint she 
had filed against a prison official. She 
also asserted an 8th Amendment claim 
about a guard who had subjected her 
to the kind of body search routinely 
performed on male inmates when they 
are being returned to the prison from a 
court date, claiming that she had been 
subjected to inappropriate physical 
contact. The court, evaluating the 

credibility of witnesses, found that none 
of these claims had been substantiated 
at trial. 

PENNSYLVANIA – Pittsburgh’s 
Human Relations Commission has 
ordered mediation on a complaint by a 
transgender student that the University 
of Pittsburgh is violating the city’s anti-
discrimination ordinance by restricting 
transgender students’ use of restrooms 
and locker rooms. The school’s Rainbow 
Alliance filed the human rights charge 
in April 2012, sparking an investigation 
by the Commission. In May 2013, the 
University posted a statement on its 
website that individuals on campus 
could use their own discretion when 
deciding which restrooms to use, and 
did not address restrictions in locker 
rooms or other facilities. On July 11, the 
University’s general counsel criticized 
the Commission, claiming it appeared 
to be holding the University to higher 
standards on these issues than are 
observed by the City or the Commission 
itself.  Unless the University appeals 
the Commission’s decision that it is 
in violation of the ordinance, the next 
step would be negotiations between 
lawyers for the Rainbow Alliance and 
the University facilitated by a mediator. 
Pittsburgh Tribune Review, July 12. 

TENNESSEE – The court’s decision in 
Vernon v. AlliedBarton Security Services 
LLC, No. 3:10-00167 (M.D.Tenn.), 
granting summary judgment against 
the plaintiffs in a Title VII sexual 
harassment lawsuit, exemplifies the 
very high evidentiary barrier imposed 
by courts in such cases. One of the 
plaintiffs, Tiffany Vernon, alleged that 
her discharge related back to her hostile 
environment sexual harassment claims 
asserted against a regional manager, 
Tony Wagner. Vernon’s complaint was 
premised entirely on statements made 
by the manager, itemized by the court 
as “a handful of incidents that occurred 
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over a two month period” as follows: 
“Those incidents included Wagner 
(1) using the term ‘dyke’ and asking 
Plaintiff about her sexual preferences; 
(2) telling Vernon he wanted to make 
sure she was not a ‘dyke’ like the last 
Assistant Account Manager; (3) telling 
Vernon that he had told Laury that she 
was not a ‘dyke’; (4) asking whether 
Vernon was married or had a boyfriend; 
(5) telling Vernon that she needed ‘to 
start dressing more feminine,’ ‘dress 
like a girl’ and ‘show off [her] legs’; and 
(6) ‘several times a week’ looking out 
the winder at an adjacent transgender 
reassignment clinic and speculating 
whether the individuals coming and 
going were male or female.” Sounds 
pretty damning to us, but the court 
found that these statements, “if made, 
do not rise to the level of an abusive or 
sexually harassing workplace, as that 
concept has been understood in the 
law.” Of course, as presently construed 
by the courts, Title VII’s ban on sexual 
discrimination does not forbid sexual 
orientation discrimination, and there is 
no allegation in this case that Vernon is 
a lesbian or was discriminated against 
due to her sexual orientation. District 
Judge Sharp then cited and quoted 
from numerous cases to illustrate the 
point that various courts have found 
even worse behavior not to rise to the 
level of hostile environment sexual 
harassment. But, even if Vernon had 
met the evidentiary standard, according 
to the court, she could not prevail as 
the company had discharged Wagner 
shortly after Vernon’s complaint, based 
on its investigation of her charges, 
and her subsequent discharge months 
later was supported by evidence of 
deficient work performance on her part 
that would independently justify the 
discharge. 

VIRGINIA – U.S. District Judge Henry 
E. Hudson granted summary judgment 
to the defendant school district and two 
elementary school officials on claimed 

violations of federal civil rights laws 
as a result of fellow students bullying 
the six-year-old plaintiff in M.D. v. 
School Board of Richmond, 2013 WL 
2404842 (E.D.Va., May 30, 2013). The 
plaintiff’s parents complained to the 
principal and vice principal about the 
harassment of their son, which was 
racist and homophobic (the latter a 
claim of harassment based on perceived 
sexual orientation in violation of Title 
IX, a federal ban on sex discrimination 
in educational institutions that receive 
federal financial assistance). The 
principal and vice principal did not 
take action that effectively ended  
the harassment, according to the 
complaint, but eventually did indicate 
a willingness to undertake measures to 
address the problem (after the parents 
had withdrawn their son from Summer 
Hill Elementary School due to their 
perception that the problem wasn’t being 
adequately addressed). “The issue here 
is not whether Plaintiff has suffered 
severe bullying on account of his race 
and perceived sexual orientation at the 
hands of fellow students,” wrote Judge 
Hudson. “Indeed, the allegations in the 
Complaint, if proven, evince a pattern 
of intolerable treatment that no child – 
nobody – should be required to endure 
in a public school, especially one six-
years-old.” However, the judge wrote, 
“the Court notes that harassment based 
on actual or perceived sexual orientation 
is not generally actionable under Title 
IX. Instead, the discrimination must 
be based on the plaintiff’s gender.” 
Furthermore, Title IX liability 
potentially lies only against the federal 
funding recipient, not against its 
employees, requiring dismissal of the 
claims against the school officials. As to 
the school, plaintiff would have to show 
“deliberate indifference” by school 
officials, and here the court found that 
even based on plaintiff’s allegations, 
it appeared that school officials were 
willing to take action, but were stymied 
by the parents’ quick removal of their 
son from the school.

WISCONSIN – The Wisconsin 
Supreme Court has announced that it 
will review the decision in Appling v. 
Doyle, 345 Wis.2d 762, 826 N.W.2d 666 
(Wis. Ct. App. 2012), in which the state’s 
4th district Court of Appeals rejected 
a state constitutional challenge to the 
domestic partnership registry enacted in 
2009. The registry provides 43 selected 
rights for same-sex domestic partners. It 
was enacted in the face of a previously 
adopted state constitutional amendment 
that forbids the legislature from 
enacting marriage equality or creating 
a legal status similar to marriage for 
same-sex couples. Given evidence 
that different-sex couples who marry 
in Wisconsin enjoy more than 200 
enumerated state law rights, the court of 
appeals found that domestic partnership 
was not a status substantially similar to 
marriage, and thus did not run afoul of 
the state constitution. According to a 
June 17 report online by Legal Monitor 
Worldwide, the Supreme Court is 
dominated by right-wing conservatives, 
two of whom “have long been rumored to 
be gay,” and “one of the purportedly gay 
judges has apparently been partnered 
for many years.” It will be interesting to 
watch this one unfold.

CRIMINAL LITIGATION NOTES

SUPREME COURT – Virginia 
Attorney General (and Republican 
candidate for governor) Kenneth T. 
Cuccinelli filed a petition for certiorari 
on June 25 in Moose v. MacDonald, No. 
12-1490, asking the Court to overturn 
the 4th Circuit’s decision, MacDonald 
v. Moose, 710 F.3d 154 (4th Cir. 2012), 
which held that Virginia’s sodomy law 
was facially unconstitutional in light of 
Lawrence v. Texas, 539 U.S. 558 (2003). 
The case involved prosecution of a 
male adult for soliciting an underage 
female for oral sex; the solicitation 
charge requires that the act being 
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solicited be a crime, this prosecution 
was based on the sodomy law, because 
the woman was not young enough for 
it to come under a different law. The 
state’s position was that Lawrence was 
an “as applied” challenge and did not 
invalidate the state’s sodomy law (which 
did not distinguish based on the ages of 
the parties, lack or presence of consent, 
location of the act, etc.) which could 
be lawfully applied to this case. This 
position had been sustained by the state 
courts and the federal district court in 
its decision denying a writ of habeas 
corpus for Mr. MacDonald. But the 4th 
Circuit panel, voting 2-1, held the statute 
facially unconstitutional. 

ARMED FORCES COURT OF 
APPEALS – The military courts are still 
sorting out how to deal with sodomy 
prosecutions, and particularly guilty 
pleas. In United States v. Whitaker, 2013 
WL 3010815 (U.S. Court of Appeals for 
the Armed Forces, June 18, 2013), the 
Coast Guard Court of Criminal Appeals 
had vacated a sodomy guilty plea entered 
by a male sailor who “stipulated that he 
committed oral sodomy upon a sleeping 
shipmate by inserting his penis between 
her lips and that he knew she ‘was asleep 
and an unwilling participant.’” The plea 
was vacated by the Coast Guard appeals 
court because the military judge had 
not advised Whitaker of the scope 
of Lawrence v. Texas under military 
law; several military courts have 
said that sodomy defendants who are 
considering entering a guilty plea need 
to be advised that some acts of sodomy 
are constitutionally protected, even in 
the military context, and failure of the 
court to engage in a colloquy with the 
defendant on this topic could provide 
the basis for setting aside a guilty plea 
as “improvidently” entered. In this case, 
said the Armed Forces appeals court, 
the failure of the judge to enter into 
such a colloquy with the defendant was 
not a basis to set aside the plea, since 
his conduct was clearly not covered by 

Lawrence, inasmuch as there was no 
consent for his action, and he admitted 
as much. Thus, it seems, a colloquy prior 
to accepting a guilty plea is apparently 
required if Lawrence might arguably 
be applicable to protect the conduct at 
issue, so that the accused could decide 
whether it would be worth the effort to 
attempt to persuade the court that his 
conduct may not be prosecuted.

AIR FORCE CRIMINAL APPEALS 
– In United States v. Gutierrez, 2013 
WL 1319443 (March 21, 2013) (not 
reported in M.J.), the U.S. Air Force 
Court of Criminal Appeals affirmed 
the conviction of Tech Sergeant David 
Gutierrez on charges of failing to obey 
a lawful order, indecent acts, aggravated 
assault, and adultery. Gutierrez, who 
is HIV positive, participated together 
with his wife in group sex with others 
without disclosing his HIV status to the 
others or consistently using condoms. 
There is no evidence that he transmitted 
HIV to any of the other participants, 
and he argued that his viral load was 
so low that transmission was unlikely, 
as an expert witness testified at his 
court martial. In addition, he suggested 
that his wife’s consent to the group 
sex activities vitiated any adultery 
on his part. The court rejected these 
arguments, as well as his argument 
that he had inadequate representation 
because his appointed defense counsel 
relied solely on an expert appointed by 
the government and did not accept free 
expert advice proffered by an outside 
organization. The court, adhering to 
precedent, held that the aggravated 
assault charge was substantiated despite 
the expert testimony on low likelihood 
of transmission, because of the 
potentially severe consequences to the 
victim if the virus is transmitted. The 
standard under the court martial manual 
is that “the means used to commit the 
assault was ‘likely’ to produce death 
or grievous bodily harm.” According 
to the court, as long as transmission is 

theoretically possible, the test is whether 
the “magnitude of the harm” is great 
if the virus is transmitted. “Although 
the expert testified that the likelihood 
of transmission was low,” wrote the 
court in its per curiam opinion, “she 
testified that the disease has no cure and 
that without medical intervention an 
infected person will die of AIDS. Thus, 
while the likelihood of transmission is 
low, the likelihood of death or serious 
bodily harm resulting from infection is 
quite high.”  Based on this testimony, 
said the court, the court martial judge 
could find that aggravated assault had 
been proven. Consent is not a defense 
to adultery, and any consent on the part 
of the other participants would not be 
effective if they were not informed of 
the defendant’s HIV status. 

8TH CIRCUIT COURT OF APPEALS 
– Affirming the district court’s denial 
of a petition for a writ of habeas 
corpus, the 8th Circuit ruled on June 
24 that Iowa Code section 709C.1 
is constitutional and the petitioner/
appellant was properly convicted under 
that statute. Musser v. Mapes, 2013 WL 
3155938. Adam Musser was convicted 
on charges of having unprotected sexual 
intercourse with four women at a time 
when he knew he was HIV-positive and 
was receiving treatment, “but either 
withheld or misrepresented his HIV 
status to the women.” Circuit Judge 
Melloy noted that Musser sometimes 
used a condom, but “in at least one 
instance his condom failed.” Three of 
the women were “confirmed as having 
not been infected with HIV,” and the 
status of the fourth is unknown. Musser 
was sentenced to 50 years in prison, 
and lost his appeals in the Iowa court 
system. His habeas petition alleges 
that the statute is unconstitutionally 
vague and overbroad. The statute 
states: “A person commits criminal 
transmission of HIV if the person, 
knowing that the person’s HIV status 
is positive, engages in intimate contact 
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with another person.” Musser alleged 
that the statute as written does not give 
fair notice of the actions prohibited 
and unconstitutionally prohibits 
activities that where “there is reasonable 
scientific debate as to whether the mode 
of transmission actually spreads HIV,” 
but a defendant could be convicted 
because the government could “find an 
expert to say that such contact ‘could’ 
transmit HIV.” The court rejected these 
arguments. It opined that Musser could 
not mount a vagueness challenge when 
the conduct in which he admittedly 
engaged fell squarely within the scope 
of the statute, and that the overbreadth 
doctrine was applicable only to First 
Amendment claims, not Due Process 
claims. 

DISTRICT OF COLUMBIA – In 
Leggette v. United States, 2013 WL 
3064577 (D.C. Ct. App., June 20, 2013), 
the court of appeals found that the trial 
court’s erroneous instruction to the jury 
concerning evidence of the defendant’s 
past crime to be considered on the 
issue of predisposition to commit the 
charged crime was harmless in light 
of the overwhelming record evidence 
supporting the jury’s conviction of 
defendant. The defendant was charged 
with and convicted of anally and orally 
raping a transgender woman. He offered 
consent as a defense, not denying that 
sexual activity had taken place, and the 
defense presented a witness, evidently 
disbelieved by the jury, who purported 
to have heard the victim subsequently 
suggest that she had complained to 
the police because the defendant 
failed to pay her for sexual favors. The 
prosecution presented testimony by 
a prior victim of sexual assault at the 
hands of the defendant that had resulted 
in a conviction, presenting a strikingly 
similar scenario. The trial judge 
admitted that evidence, telling the jury it 
could consider it both as to the intent of 
defendant in his conduct with the victim 
and as evidence of predisposition.

GEORGIA – In a largely symbolic move, 
Dorian Moragne and Christopher Caine, 
part of a gang that attacked and robbed 
Brandon White while shouting anti-
gay slurs at him, were sentenced to ten 
months in prison under the federal hate 
crimes law, to be served consecutively 
with the five years in jail and five years 
probation to which they were sentenced 
under state law in Fulton County courts. 
These were the first sentences imposed 
in Georgia for violations of the federal 
law. Atlanta Journal and Constitution, 
June 27.

KANSAS – Evidence that a criminal 
defendant charged with sexually abusing 
his ex-girlfriend’s son possessed gay 
pornography was improperly admitted 
at his trial, ruled the Supreme Court of 
Kansas in State of Kansas v. Boleyn, 
2013 WL 2712356 (June 14, 2013), but 
the error was unlikely to have affected 
the outcome of the trial as there was 
strongly incriminating evidence, 
including the boy’s testimony and a 
recording of a telephone conversation 
between the boy and Boleyn in which 
he virtually confessed the crime. The 
court thus concluded that introducing 
the evidence was harmless error. The 
court’s discussion of this issue, in 
an opinion by Justice Rosen, is quite 
interesting. The court makes clear the 
distinction between sexual orientation 
and pedophilia (the boy was about 
eight years old at the time of the sexual 
molestation), opining that evidence as to 
defendant’s sexual orientation was not 
proof that he would sexually molest a 
preadolescent boy, and also makes the 
point that possession of gay pornography 
does not establish that an individual is 
gay. At trial, it was actually the defense, 
not the prosecution, that raised the issue 
of homosexuality, in the course of cross-
examining the defendant’s ex-girlfriend, 
who said that she had asked him if he 
was gay because of his indifference to 
her sexual overtures, and that he had 
denied being gay, which he also did 

when he took the witness stand in his 
own defense. The court concluded that 
this would make relevant evidence 
going to whether defendant was gay for 
purposes of challenging the truthfulness 
of his testimony, but, as noted above, that 
his possession of some gay pornography 
(together with straight pornography) was 
not necessarily probative on the issue. 
To the argument that the jury may have 
been prejudiced against the defendant 
as a result of improper admission of the 
disputed evidence, the court observed 
that the jury had convicted him on only 
one of the five charges lodged against 
him, which, wrote Rosen, “shows that the 
jury carefully considered the evidence of 
each count and was not unduly swayed 
by the improperly admitted evidence.” 
The defendant continues to insist that he 
is not gay, but, as the court would say, 
that really makes no difference as to his 
conviction for molesting a young boy.

KENTUCKY – Jefferson County Circuit 
Court Judge Susan Schultz Gibson set 
a July 30 hearing date on the question 
whether a party to a same-sex civil 
union formed in Vermont in 2004 can 
invoke spousal privilege in a Kentucky 
criminal prosecution to prevent her 
civil union partner from providing 
inculpatory testimony. The state is 
prosecuting Bobbie Joe Clary for a 2-11 
murder and robbery. She is pleading 
self-defense. Prosecutors contend that 
her Vermont civil union partner, Geneva 
Case, heard Clary speak about killing 
the victim, and saw her “clean blood 
out of the man’s van and abandon it 
is Southern Indiana,” according to a 
June 17 on-line news report, Legal 
Monitor Worldwide. Prosecutors argue 
that spousal immunity does not apply, 
because Kentucky does not recognize 
same-sex marriages (or civil unions). 
Attorneys for Clary insist that she is 
legally married, noting that Vermont 
adopted a marriage equality law in 
2009 that makes previously formed 
civil unions into marriages by operation 
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of law, and that Kentucky is bound to 
respect that marriage for purposes of 
spousal immunity. At a June 6 hearing, 
Judge Gibson observed that the issue 
is one of first impression in Kentucky. 
Commonwealth v. Clary.  

NEW YORK – In People v. Arena, 2013 
NY Slip Op 04166 (App. Div., 4th Dep’t, 
June 7, 2013), the court rejected an appeal 
of a criminal conviction premised on 
violation of the defendant’s rights under 
the Constitution’s Confrontation Clause 
on the ground that a male witness had 
been allowed to testify as a woman. 
The brief memorandum issued by the 
court states: “Defendant contends that 
her constitutional right to confrontation 
was violated when a prosecution 
witness testified in disguise. Contrary to 
defendant’s contention, the witness was 
not ‘in disguise.’ In fact, the witness was 
sworn as a male and acknowledged that 
his legal name was male in nature, but 
that he wished to testify as a female, and 
the prosecutor repeatedly referred to the 
witness as ‘Karen.’ In any event, County 
Court was not prevented from seeing 
the face or eyes of the witness or from 
observing the demeanor of the witness.”

NEW YORK – Although the court is 
somewhat vague about the facts, it 
seems that U.S. District Judge Jack 
Weinstein is allowing a defendant, 
apparently an HIV-positive gay man, 
who was prosecuted for illegal reentry 
to the U.S., to seek resentencing in order 
to avoid being deported to his home 
country. United States v. Carranza, 
2013 WL 2456266 (E.D.N.Y., June 6, 
2013). “He has a serious disease,” wrote 
Weinstein. “If not given proper medical 
care and drugs daily, he contends his 
illness will shortly result in death. 
While in the United States, in and out 
of custody, he has been receiving the 
medications necessary for survival and 
a tolerable sense of physical well-being. 
It is contended by defendant that in his 

native country, to which he will likely 
be deported as a result of this sentence, 
the necessary drugs will be unavailable 
to him. At sentencing, he expressed 
a well-founded fear of the substantial 
discrimination and physical assaults 
he will face because of his sexual 
orientation if he is forced to return to 
his country. The sentence imposed 
implicates fundamental concerns of due 
process and other issues in meting out, 
in effect, a punishment that, considering 
collateral consequences, is likely to 
result in severe physical injury and 
death.” Weinstein concluded, “The 
question of whether adverse collateral 
consequences of a sentence can be too 
severe cannot be ignored,” and ordered 
that the defendant notify the court be 
letter whether he sought to seek relief 
from the sentence imposed, which 
was “a prison term of time served 
(approximately fourteen months), three 
years’ supervised release and ordered to 
pay a special assessment for the crime 
of illegally reentering this country.” It 
seems clear, based on Judge Weinstein’s 
statements, that the defendant could 
make a strong argument for withholding 
of removal, although that would have 
to be independently determined by the 
Department of Homeland Security.

TEXAS – The 4th District Court of 
Appeals rejected a sentencing appeal by 
Felicia Renee Atkins, who pled guilty 
to a theft charge (with two priors) and 
was sentenced to six months by Tarrant 
County District Judge Louis E. Sturms. 
Akins v. State, 2013 Tex. App. LEXIS 
8364 (July 10, 2013) (unpublished). 
During the sentencing hearing, Akins, 
who was representing herself, called her 
girlfriend as a character witness. During 
cross-examination, the prosecutor 
probed the nature of their relationship, 
eliciting that they were in an “intimate 
relationship.” Then the prosecutor 
asked where they went to church and 
whether their church knew the nature 
of their relationship, at which point 

Akins objected, stating that she didn’t 
think this was relevant, and the court 
sustained her objection. Akins appealed 
the sentence, arguing that the prosecutor 
had elicited irrelevant evidence about 
her relationship with her girlfriend in 
order to bias the trial judge against her. 
In rejecting the appeal, Justice Marialyn 
Barnard wrote for the panel that Akins 
did not properly preserve the issue for 
review. Although she objected during 
the hearing, her objection was sustained. 
“She did not move for a mistrial or 
lodge any additional objection,” wrote 
Barnard. “Thus, Akins never received 
an adverse ruling; rather, she received 
the only relief she sought. Accordingly, 
Akins has failed to preserve any error 
for our review.”

LEGISLATIVE NOTES

FEDERAL – The Senate Health, 
Education, Labor and Pensions 
Committee voted 15-7 on July 10 to 
approve the current revised version of 
the Employment Non-Discrimination 
Act, which would ban intentional 
discrimination because of sexual 
orientation or gender identity or 
expression by employers with 15 or 
more employees. It would cover the 
same employers who are subject to Title 
VII of the Civil Rights Act of 1964, 
including private sector employers 
and state government agencies, but 
would expressly exclude religious 
organizations and the military. The 
committee proceeded quickly to a vote 
without much substantive discussion. 
All of the committee Democrats plus 
three Republicans (Kirk of Illinois, 
Murkowski of Alaska, and Hatch 
of Utah) voted yes. The only other 
Republican Senator known to support 
the bill is its co-sponsor, Susan Collins 
of Maine. However, neither Murkowski 
nor Hatch had previously expressed 
support, and their yes votes brought 
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announced support in the Senate to 
54, still short of the 60 needed to get a 
floor vote on any significant legislation 
that is not supported by the Republican 
leadership. A handful of Democratic 
Senators have not yet committed to 
ENDA, and a few more Republican votes 
might be needed to get it through the 
Senate. Passage in the Senate might be 
merely symbolic, since the Republican-
controlled House is unlikely to take up 
any gay-affirmative legislation in the 
current session. However, the version 
of ENDA that includes coverage for 
gender identity or expression has never 
previously been passed by either house 
of Congress, so passage in the Senate 
would be a significant achievement. 
The version of ENDA approved in 
Committee on July 10 had been revised 
from the version introduced earlier in 
this session to incorporate language 
from the 1991 amendments to Title VII 
incorporating liability in mixed-motive 
cases (with appropriately limited 
remedies for situations where an 
employer met the burden of proving that 
there was a non-discriminatory reason 
for its action.) Thus, ENDA creates 
parity with Title VII for intentional 
discrimination cases. However, as in 
previous versions of this bill, ENDA 
does not cover disparate impact claims, 
and suffers the same limitations as Title 
VII with respect to the issues addressed 
by the Supreme Court in two opinions 
issued on June 24, 2013 (limitations 
on retaliation claims (Nassar) and 
harassment claims premised on actions 
of low-level supervisors (Vance)). 

ANTI-DISCRIMINATION EXECUTIVE 
ORDER - On June 10, the Washington 
Blade reported a statement by Andy 
Tobias, the openly-gay treasurer of the 
Democratic National Committee, that a 
“process” was under way in the White 
House to produce an executive order 
banning discrimination based on sexual 
orientation or gender identity by federal 
contractors. Tobias said that “everyone’s 

for it” and that any hold-up at this point 
is due to “process,” of which type he 
did not specify in his remarks. In the 
past, the president’s spokespersons have 
responded to this issue by reiterating 
that the president prefers to address 
the discrimination issued through 
enactment of ENDA. It sounds now that 
the White House is coming around to 
accepting that ENDA cannot be enacted 
under the current division of power in 
Congress, so the president’s general 
disposition to advance civil rights on 
LGBT issues through policy statements 
and administrative actions may be 
extended to this issue. * * * 

FEDERAL HOUSING DISCRIM. - 
On June 27, Senator Sherrod Brown 
introduced legislation to amend the 
federal Fair Housing Act to prohibit 
discrimination against LGBT people 
in housing. The measure is called the 
Housing Opportunities Made Equal 
(HOME) Act. It would amend the Fair 
Housing Act to add sexual orientation, 
gender identity, marital status and 
source of income to the existing 
prohibited grounds as considerations in 
the sale or rental of housing, real estate 
loans or appraisals, or membership 
in or access to brokers’ organizations 
or listing services, and amend the 
Equal Credit Opportunity Act to 
add sexual orientation and gender 
identity to prohibited considerations in 
determining to extend credit. 

FEDERAL RESPECT FOR MARRIAGE 
– U.S. Rep. Jerry Nadler (D-NY) and 
Senator Dianne Feinstein (D-Calif) 
reintroduced the Respect for Marriage 
Act in both houses of Congress on 
June 26, shortly after the Supreme 
Court announced its decision in U.S. v. 
Windsor. The measure would repeal all 
of DOMA and replace it with a provision 
recognizing lawfully contracted same-
sex marriages by the federal government. 
There were 160 House co-sponsors and 

41 Senate co-sponsors. The measure 
can’t be enacted in the current session 
of Congress, as Republicans control the 
House and their party platform calls for 
defense of DOMA against legal attacks, 
but reintroduction was an important 
symbolic step in the wake of Windsor.

FEDERAL – The package of 
amendments as part of a proposed 
reauthorization of the Elementary and 
Secondary Education Act (popularly 
known as the No Child Left Behind 
Act) announced on June 4 by Senate 
Democrats includes a new Student 
Non-Discrimination Act that would ban 
discrimination against students who are 
gay or perceived to be gay, and would 
deny federal funding to schools that 
don’t take steps to prevent bullying and 
harassment directed at students because 
of their actual or perceived sexual 
orientation. The fact of such provisions 
in the House of Representatives is a 
matter of considerable doubt, but their 
inclusion in the Senate proposal is an 
important step, especially in light of 
the timidity of Judiciary Committee 
Democrats who withdrew a proposed 
amendment to the pending Immigration 
Reform bill that would have provided 
for recognition of same-sex partners for 
immigration purposes.

FEDERAL VETERANS RIGHTS – U.S. 
Representatives Mark Pocan (D-WI) 
and Charles Rangel (D-NY) announced 
that they were seeking co-sponsors for 
a proposed bill to codify the process 
under which military service members 
who had been dismissed under the 
“Don’t Ask, Don’t Tell” policy, which 
Congress repealed in 2010, as well 
as prior anti-gay military policies, 
could have their records reviewed and 
changed to eliminate any indications 
that would prejudice them in civilian 
life. Pocan indicated that the measure 
was necessary because current policies 
governing how the military details 
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with requests to review and change 
such discharge and service records 
were adopted administratively and 
could be changed by a subsequent 
administration, while legislation 
could establish an appropriate policy 
that would not be subject to change 
without the approval of Congress. 
Under the bill, those discharged for 
being gay would be entitled to an 
honorable discharge unless there 
were aggravating circumstances 
surrounding the discharge, and would 
require that any discharge paperwork 
not include any mention of the service 
member’s sexual orientation as a 
reason for the discharge, so as to avoid 
“outing” the service members to those 
who might access the papers. Buzzfeed.
com, June 19.

FEDERAL MARRIAGE AMENDMENT 
– Reacting to the Supreme Court’s 
decision in Windsor, U.S. Representative 
Tim Huelskamp, a Republican from 
Kansas vying for the title of most 
homophobic member of Congress, 
announced that he would reintroduce 
the Federal Marriage Amendment, a 
proposal repeatedly rejected in previous 
sessions of Congress that would amend 
the U.S. Constitution to adopted 
a national definition of marriage 
excluding same-sex couples that would 
presumably preempt all state laws to the 
contrary. Although the FMA might win 
majority support in the Republican-
controlled House, it would be unlikely 
to receive the 2/3 majority (together 
with the same margin of support in 
the Democrat-controlled Senate, where 
a majority of senators have signified 
their support for same-sex marriage) 
necessary for a recommendation to the 
states, where it would need approval 
from three-quarters of the states for 
ratification. Inasmuch as public opinion 
polls showed a bump up in support 
for same-sex marriage the week after 
the Supreme Court’s ruling, the FMA 
seems unlikely to get anywhere other 

than to help Tea Party Republicans 
score points with their constituencies.

ARIZONA – A group of marriage 
equality proponents have formed Equal 
Marriage Arizona to undertake the 
arduous task of putting a constitutional 
amendment on the ballot in 2014 to 
overturn the anti-marriage amendment 
enacted by the voters in 2008. At 
that time, the amendment passed 
with 56 percent of the vote; an earlier 
amendment that could have affected 
unmarried different-sex couples had 
previously been narrowly rejected by 
the voters. Warren Meyer, a Phoenix 
business owner who is one of the 
leaders of the group, said that attitudes 
in Arizona had changed since 2008, 
concluding, “We believe that Arizonans 
are ready for equal marriage.” 400,000 
signatures would be required to put 
the measure on the ballot. The group 
planned to launch its signature drive 
after the Supreme Court issued its 
same-sex marriage decisions, inasmuch 
as the effort could possibly be rendered 
superfluous by a broad win in the 
Proposition 8 case. Associated Press, 
June 17. * * * Bisbee and Tucson have 
legislated to establish city-recognized 
civil unions for same-sex couples. The 
Advocate.com reported on July 7 that 
Kathy Sowden and Deborah Grier 
became the first Arizona same-sex 
couples to achieve recognized civil 
union status when they registered in 
Bisbee on July 5, the first day the new 
measure went into effect. Arizona has 
a constitutional provision providing 
that only the union of one man and one 
woman is recognized as a marriage 
in the state, adopted by referendum in 
2008, and there had been some concern 
about whether this might impair the 
ability of localities to pass civil union 
ordinances. Efforts are underway to put 
a new measure on the ballot in 2014 
to replace the existing constitutional 
amendment with a marriage equality 
measure.

CALIFORNIA – The Senate gave final 
approval on July 3 to A.B. 1266, the 
School Success and Opportunity Act, 
which had previously been approved 
by the Assembly, which requires the 
state’s public schools to provide equal 
educational opportunity for transgender 
youth. The policy requirements in 
the bill are patterned on a policy 
successfully implemented in 2005 
by the Los Angeles Unified School 
District. The measure is intended to 
go beyond the existing ban on gender 
identity discrimination to require 
schools to take affirmative steps by 
respecting transgender students’ 
identity in all school programs, 
activities and facilities. Co-authored by 
Senators Mark Leno and Ricardo Lara 
and Assemblymember Toni Atkins, the 
bill was aggressively pushed forward by 
a coalition including the Transgender 
Law Center, Gay-Straight Alliance 
Network, Gender Spectrum, Equality 
California, the ACLU of California, 
the National Center for Lesbian Rights, 
and dozens of other organizations, 
including teacher and parent groups. 
As we went to press, there was no word 
whether Governor Jerry Brown, who 
had not taken a public position on the 
measure, would sign it into law, and 
lobbying efforts were being encouraged 
by the sponsoring groups.

DELAWARE – On June 19, Gov. Jack 
Markell signed into law a measure that 
adds protection against discrimination 
because of gender identity or expression 
to the state’s anti-discrimination 
laws. The measure covers housing, 
insurance, employment, and public 
accommodations. Delaware is the 
17th state to include gender identity 
in its anti-discrimination laws. The 
News Journal (Wilmington), June 
20. Opponents, as elsewhere, raised 
concerns about businesses that might 
have difficulty in accommodating 
transgender customers and employees 
and safety concerns about public 
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restrooms and locker room facilities, 
harping on points that should be non-
issues by now in light of the substantial 
length of time that gender identity 
protection has been in effect in other 
states without resulting in significant 
problems along these lines. 

FLORIDA – The Miami Beach 
Commission has approved a Tax Equity 
Ordinance under which the city will 
reimburse employees who are required 
to pay income tax on the imputed 
value of domestic partnership benefits 
provided for their same-sex partners. 
According to a spokesperson of SAVE 
Dade, a gay rights group in Dade 
County that lobbied for the measure, 
prior to passage of this ordinance “city 
employees in domestic partnerships lost 
wages worth upwards of $1,000 a year” 
on tax payments that will in future be 
reimbursed. Save Dade News Release, 
June 5. * * * The Hillsborough County 
Commission voted 7-0 on June 5 to 
repeal a 2005 resolution that prohibited 
the county from recognizing Gay Pride 
events. This is a symbolic step of some 
import, but compare the 4-3 voted 
by which the Commission rejected 
a proposal to establish a domestic 
partnership registry. * * * Equality 
Florida announced that it would launch 
a campaign to educate the public 
preparatory to seeking a ballot question 
to repeal the state’s anti-gay-marriage 
constitutional amendment. EF said that 
a ballot question is not planned for next 
year’s general election, although public 
opinion polling shows that support for 
same-sex marriage among Florida’s 
residents has been sharply increasing. 
The Palm Beach Post reported on 
June 20 that a survey by Public Policy 
Polling released in March found 75% 
support legal recognition for same-sex 
partners, either through marriage or 
civil unions (neither of which is now 
available in the state), and that only 
23% opposed providing any sort of 
legal relationship for same-sex couples. 

HAWAII – On July 1, Governor Neil 
Abercrombie signed into last S.B. 
535, which amends the state’s fair 
employment practices law to prohibit 
discrimination against persons 
employed as domestic workers on 
grounds including sexual orientation 
and gender identity or expression, in 
addition to other grounds traditionally 
found in such statutes. CCHWorkDay, 
2013 WLNR 16903410 (July 12).

IDAHO – The City Council of Coeur 
d’Alene voted 5-1 on June 4 to amend 
the municipal anti-discrimination law 
to add “sexual orientation” and “gender 
identity” as forbidden grounds of 
discrimination in employment, housing 
and public accommodations. Like many 
such municipal ordinances, the law does 
not provide a private right of judicial 
action for plaintiffs. Complaints to the 
City would be subject to mediation. If 
mediation is unsuccessful, there would 
be an administrative determination 
whether the ban on discrimination was 
violated, in which case the City could 
issue a fine. Presumably, a defendant 
would be entitled to appeal such a ruling 
to the courts. Spokesman-Review, June 
5. * * * On June 7, the Pocatello City 
Council voted 4-2 to approve a revised 
version of the anti-discrimination 
ordinance that it had narrowly rejected 
earlier this year when the mayor broke a 
3-3 tie by voting against the measure. At 
that time, Mayor Brian Blad had stated 
that he was not opposed to banning 
discrimination based on a sexual 
orientation or gender identity, but that 
that revisions were needed in the bill 
dealing with facilities that were usually 
segregated by gender and considering 
the burdens that might be imposed on 
small businesses. Under the revised 
bill, gender identification based on 
driver’s licenses or other government-
issued identification documents will 
determine which restrooms and locker 
rooms and individual can use, and 
employers with five or fewer employees 

will be exempted from compliance with 
the ordinance. The ordinance will be 
enforced through a mediation process, 
followed by criminal prosecution if 
mediation fails to resolve a particular 
case that the city deems meritorious. 
Idaho State Journal, June 8. * * * 
The state’s Republican Party leaders 
reacted with consternation to these 
local developments. The party’s 
central committee passed a resolution 
calling on the legislature to ban 
such laws. The text of the resolution: 
“Resolved, that the Idaho Republican 
State Central Committee recommends 
that our legislators support Idaho’s 
current anti-discrimination laws and 
policies and enact a law that would 
make unenforceable any municipal 
ordinances that would seek to expand 
categories of prohibited discrimination 
beyond current state anti-discrimination 
laws and policies.” The legislature is 
81% Republican, so this resolution is 
not to be ignored. Spokesman-Review, 
June 17.

KENTUCKY – The Frankfort Board of 
Commissioners voted 4-2 to authorize 
City Attorney Rob Moore to present 
a draft ordinance that would adopt 
a policy against sexual orientation 
and gender identity discrimination in 
housing, public accommodation or 
employment, to be taken up in July. 
Lexington Herald-Leader, June 25.

LOUISIANA – At present, Louisiana 
law prohibits surrogate parenting 
agreements, but everybody knows that 
such agreements are regularly made. 
In light of this reality, and over the 
protests of the Louisiana Conference 
of Catholic Bishops and the Louisiana 
Family Forum, which both assert that 
the practice of surrogacy is “anti-life” 
because it involves the creation of 
embryos that are discarded, and also 
over the protest of a spokespersons 
from the National Organization for 
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Women and the Center for Bioethics 
and Culture, which decry surrogacy 
as a process that “turns women into 
exploitable commodities through 
financial inducement,” the Louisiana 
House has passed S.B. 162, already 
approved by the Senate, by a vote of 87-
9. The bill would allow surrogacy, albeit 
limiting it to married couples, thus 
barring its use by unmarried partners, 
whether same-sex or different sex, or 
by single people seeking to become 
parents. An amendment proposed in the 
House that would have voided the bill if 
the federal Defense of Marriage Act is 
declared unconstitutional was rejected, 
but an amendment that requires that a 
doctor certify that a couple’s use of a 
surrogate was medically necessary in 
order for them to conceive a child was 
retained, so surrogacy may not be used 
solely for the convenience of the couple. 
The DOMA amendment was motivated 
by concern that if Louisiana has to 
constitutionally recognized same-sex 
marriages contracted in other states, the 
law could be construed to allow same-
sex couples to use surrogates to obtain 
children. Since Section 2 of DOMA, 
which purports to authorize states to 
refuse to give full faith and credit to 
same-sex marriages contracted in other 
states, was technically not before the 
Supreme Court in U.S. v. Windsor, this 
amendment was not deemed necessary 
for this purpose. New Orleans Times 
Picayune, June 5. * * * After some 
military veterans complained to a city 
council member in Lafayette about a 
rainbow flag that was flying on a pole 
in a city park the day the Supreme 
Court announced its same-sex marriage 
rulings, City-Parish Councilman 
Andy Naquin suggested that the city 
adopt an ordinance providing that 
only governmental or other officially 
recognized flags be allowed to be raised 
on flagpoles on city property. This set 
off a national discussion on the possible 
First Amendment issues that such a 
measure would raise. New Orleans 
Times-Picayune, July 11.

MASSACHUSETTS – The Boston 
Police Department issued new 
anti-discrimination guidelines for 
police interactions with transgender 
individuals. The guidelines deal with 
appropriate conduct during searches 
and booking procedures, and were 
announced June 11, after the city settled 
a lawsuit filed by a transgender woman 
who was arrested after refusing to 
leave a women’s restroom in a Boston 
homeless shelter, according to a June 
12 report in the Boston Globe.

MICHIGAN – Marriage equality 
advocates in Michigan are talking 
about launching a petition drive to 
put a marriage equality constitutional 
amendment on the ballot in 2016. 
Such a measure would repeal the 
2004 anti-marriage amendment, and 
substitute a mandate for marriage 
equality.  Democratic members of the 
state Senate introduced a measure 
early in June to put a ballot question 
to voters in 2014, but the Republican-
controlled legislature was seen as 
unlikely to approve such an approach. 
Associated Press, June 11. * * * 
State Representatives Sam Singh, 
Rudy Hobbs, Jeff Irwin and Kate 
Segal, all Democrats, announced on 
June 24 that they would introduce 
a legislative package to establish 
marriage equality in Michigan. The 
first bill in the package would be a 
joint house resolution to amend the 
state’s constitution to allow marriage 
equality. The second bill would amend 
the foreign marriage act to allow same-
sex marriages performed elsewhere to 
be recognized in Michigan. A third 
bill would amend the state’s marriage 
law to authorize same-sex couples 
to marry. Finally, another resolution 
would call on Congress to repeal 
DOMA and enact the Respect for 
Marriage Act, which was reintroduced 
in Congress just days after this press 
release was issued. News Release from 
Rep. Singh, June 24.

NEW JERSEY – Democratic state 
legislators introduced a bill that 
would require the state to recognize 
same-sex marriages performed in 
other jurisdictions. The measure was 
introduced in the wake of the Supreme 
Court’s Windsor decision, with the 
intent of ensuring that same-sex couples 
married in other states but living or 
working in New Jersey would be eligible 
for all federal benefits, whether they 
are determined by place of celebration 
or place of residence. The sponsors 
emphasized that this measure was 
separate from the same-sex marriage 
bill that Gov. Christie had vetoed last 
year, as to which sponsors are trying 
to line up sufficient support for a veto 
override. Burlington County Times, July 
2. * * * The legislature approved a bill 
that would ban licensed therapists from 
attempting to “cure” homosexuality in 
minors. The measure resembles one 
enacted in California last year that is 
the subject of conflicting federal district 
court rulings and awaiting a decision by 
the 9th Circuit as to whether it violates 
the 1st Amendment rights of therapists 
and patients because of its regulation of 
speech (involved in providing therapy). 
The Senate vote on June 27 was 28-9. 
Governor Chris Christie had not taken 
a public position on the bill and it was 
uncertain whether he would sign or 
veto it. Burlington County Times, June 
28.Christie’s presidential ambitions 
might have as much to do with how he 
will react to the bill as his own beliefs. 

NEW YORK – The Albany County 
Legislature has amended the county’s 
Human Rights Law to add gender 
identity and expression to the list of 
prohibited grounds of discrimination 
in the county. Gender identity is 
defined in the law to refer to a person’s 
self-description as male, female or 
transgender. The enactment was 
significant due to the continued refusal 
of the State Senate majority to bring 
to the floor the Gender Identity Non-
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Discrimination Act (GENDA), which 
has been approved by the Assembly, 
with bipartisan support, numerous times. 
Albany Times Union, June 11.

NORTH DAKOTA – On June 17, Grand 
Forks City Council became the first 
legislative body in North Dakota to vote 
to ban discrimination on the basis of 
sexual orientation and gender identity; 
the measure received final approval on 
July 1. The narrowly focused measure 
only applies to city employment, and 
the Director of the Human Resources 
Department, Daryl Hovland, told the 
Grand Forks Herald (June 18, July 2) 
that it would not change how he runs 
his department, because “We hire 
the most qualified candidates.” City 
Attorney Howard Swanson is drafting 
a similar ordinance to deal with local 
housing issues, but said that the city 
did not have legislative authority to 
forbid discrimination by private sector 
employers. 

OREGON – By Executive Order of 
County Board Chairman Jeff Cogen, 
Multnomah County has adopted the 
policy of requiring single-occupancy, 
gender-neutral restrooms in all new 
construction projects for the county.  At 
the outset, this will be implemented by 
new signage for existing facilities, which 
include single-occupancy restrooms. 
County personnel will begin an 
inventory of all 120 buildings owned or 
leased by the county, to undertake efforts 
to designate gender-neutral restrooms in 
those locations. Cogen said the policy 
was adopted in response to complaints by 
transgender county employees of feeling 
uncomfortable using restrooms not suite 
to their needs and identities, according to 
a June 13 report from the online edition 
of The Oregonian.

PENNSYLVANIA – Rep. Brian Sims 
(D-Philadelphia) will introduce 

a marriage equality bill in the 
state House, and had obtained co-
sponsorship from Rep. Steve McCarter 
(D-Philadelphia/Montgomery County) 
and Rep. Steve Santarsiero. The bill 
mirrors one introduced in the Senate 
by Sen. Daylin Leach (D-Montgomery/
Delaware Counties). Bucks County 
Courier Times, July 2; Wilkes-Barre 
Citizens’ Voice, July 8. * * * Pittsburgh 
City Councilman Bruce Kraus has 
proposed an ordinance that would 
require businesses with city contracts 
of at least $250,000 to provide benefits 
for same-sex partners of employees. An 
initial vote on the measure, that had 
been anticipated for the July 10 council 
meeting, was delayed when an attorney 
from the city’s law department could 
not be present to answer questions 
from council members. The bill would 
make exceptions for contractors whose 
benefits were subject to collective 
bargaining agreements (which 
would preempt local law) and for 
contractors that are “bona fide religious 
organizations” whose beliefs would be 
violated by providing such benefits. 
Pittsburgh Post-Gazette, July 11.

TENNESSEE – Collegedale’s City 
Commission voted 4-1 in June to include 
same-sex and different-sex domestic 
partnerships in the city’s employee 
benefits policy. If the measure is finally 
implemented, it would reportedly make 
Collegedale the first municipality in the 
state to adopt such a plan. Chattanooga 
Times, June 27.

 LAW & SOCIETY NOTES

SOCIAL SECURITY RECORDS – 
SEX CHANGES – Individuals seeking 
to change the sex designation in 
their Social Security records will 
be able to do so without providing 
proof of having had sex reassignment 

surgical procedures, under a new 
policy posted by the Social Security 
Administration. A change in the “sex 
field” in the records can be made by 
supplying any of the following as 
documentation: a full-validity, 10-year 
U.S. passport with the new sex, a state-
issued amended birth certificate with 
the new sex, a court order directly 
legal recognition of change of sex, a 
medical certification of appropriate 
clinical treatment for gender transition 
in the form of an original signed 
statement from a licensed physician 
or doctor of osteopathy that contains 
the information specified in Social 
Security Administration guidelines. 
Significantly, the last of these items 
does not require certification that 
surgery has been performed, and any 
one of these listed items can serve to 
document the change of sex. An exhibit 
to the guideline provides a “sample 
letter” for use by licensed physicians 
in certifying an individual’s gender 
change. See https://secure.ssa.gov/
poms.nsf/lnx/0110212200.

U.S. AIR FORCE - With the retirement 
of Air Force Secretary Michael Donley, 
the openly-gay Undersecretary of the 
Air Force, Eric Fanning, just recently 
confirmed by the Senate in April, 
becomes Acting Secretary, and the 
highest ranking openly LGBT civilian 
in the Defense Department. 

U.S. SENATE STAFF EMPLOYEE 
BENEFITS – The Office of Personnel 
Management emailed U.S. Senate staff 
members on July 2 to inform them 
that same-sex spouses of staffers can 
now be enrolled in an extensive list 
of benefit plans available to Senate 
employees and their families, according 
to a July 3 article on Huffington Post. 
Staffer were informed of OPM’s 
decision to open up enrollment through 
August 26. House staffers contacted 
by Huffington Post said they had not 
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received a similar email. Perhaps 
this is not surprising. The Senate is 
controlled by the Democrats, while the 
House is controlled by Republicans. 
One presumes the leadership in each 
chamber were consulted about the 
appropriate response to U.S. v. Windsor 
and the demise of Section 3 of DOMA, 
which was being defended in court by 
the House.

SANTA YSABEL TRIBE OF NATIVE 
AMERICANS – The tribe announced 
support for same-sex marriage in an 
announcement published on July 8. 
Tribal Chairman Virgil Perez stated, 
“Native Americans have fought hard 
to establish and protect their own 
rights, and Santa Ysabel is determined 
to support our own, and other same 
sex couples in their struggle to be 
recognized and treated fairly as citizens 
of this great nation.” The announcement 
makes Santa Ysabel the fourth 
federally-recognized Indian Tribe to 
adopt marriage equality as a policy. 
Newsfile, 2013 WLNR 16274549.

ADULT ADOPTION – ABC News 
(June 28) reported about a 65 year old 
gay man in Pittsburgh who has adopted 
his 73 year old life partner, so as to avoid 
possible estate taxes. Pennsylvania 
does not allow or recognize same-
sex marriages. John’s father, age 95, 
is still living, so he didn’t want to be 
the adoptee, and his older partner, 
Gregory, was willing to be adopted. 
The Daughin County Court approved 
the adoption, after the judge cautioned 
the couple that there was no divorce 
available: adoption is permanent. ABC 
changed the men’s names in its news 
report to protect their privacy. There 
was a little spurt of adoptions back in 
the 1980s, and some conflicting case 
law, but most of that seemed to have 
died down in the wake of the same-sex 
marriage movement of the 1990s. But 
here it is again.

SPREAD OF SAME-SEX MARRIAGE 
– New York Times blogger Nate Silver 
published a statistical analysis on June 
26 concluding that same-sex marriage 
availability in the United States would 
more than double over a one-year time 
period as a result of electoral and 
legislative activity since August 1, 
2012, and the Supreme Court’s June 
26 decision that initiative amendment 
proponents lacked standing to appeal 
the federal district court’s Order 
banning enforcement of California 
Proposition 8.  Between last August 
and this August, he observed, same-
sex marriage became or would 
become legal in California, Delaware, 
Maine, Maryland, Minnesota, Rhode 
Island and Washington, joining states 
where it was already legal prior to 
August 1, 2012: Connecticut, Iowa, 
Massachusetts, New Hampshire, New 
York, Vermont and the District of 
Columbia.  Using U.S. Census data, he 
calculated that the number of American 
residents covered by marriage equality 
laws would go from 35 million to 94 
million, about 30% of the population.  
He also noted that internationally the 
addition of Brazil, with a population 
larger than the combined nine countries 
in Europe that have embraced marriage 
equality, would drastically increase the 
portion of the world’s population living 
in marriage equality jurisdictions, 
approximately doubling the number 
worldwide from 288 million to about 
585 million. That’s about 8 percent of 
the world population. He calculated 
that 23% of the population of Europe 
lives in marriage equality jurisdictions, 
a percentage that may increase over the 
next year as the U.K. and Scotland are 
expected to take the next step based 
on government positions and interim 
legislative votes.

GOP SENATORS SUPPORTING 
SAME-SEX MARRIAGE – First in 
the game was Senator Mark Kirk of 
Illinois, then Senator Rob Portman of 

Ohio (responding to lobbying by his 
gay son). Then, on June 19, a week 
before the Supreme Court issued its 
rulings striking down Sec. 3 of the 
Defense of Marriage Act and allowing 
same-sex marriages to become possible 
again in California, Alaska Senator 
Lisa Murkowski posted to her website 
a lengthy explanation of her decision 
to support same-sex marriage. She 
said that acquaintance with a lesbian 
couple in Alaska who had adopted 
numerous children had caused her to 
rethink her position. After noting that 
this couple and their children were a 
true family, Murkowski reflected, “our 
government does not meet this family 
halfway and allow them to be legally 
recognized as spouses. This first-class 
Alaska family still lives a second-class 
experience.” Murkowski, following 
the example of Portman, explained 
her position as a conservative one, 
urging that government stay out of 
the private lives of loving couples 
while promoting societal benefits of 
couples united by law. NYTimes.com, 
June 19. The addition of these three 
Republicans to those Democratic 
senators who have already announced 
support for marriage equality indicates 
that a majority of the Senate would 
vote favorably to repeal DOMA in full 
and most likely to adopt the Respect 
for Marriage Act. Although neither 
legislative action seems likely in the 
House, where the anti-gay Tea Party 
contingent has enough votes to block 
it in light of Speaker John Boehner’s 
stated intention not to bring measures 
to the floor for a vote unless they have 
majority support in the Republican 
caucus, perhaps it is time for a 
symbolic vote in favor of one of these 
same-sex marriage measures on the 
Senate floor, especially considering 
the determination of some House 
members to reintroduce the infamous 
Federal Marriage Amendment as a 
symbolic gesture to their base in the 
upcoming congressional election year 
of 2014.
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OHIO MARRIAGE PLANS – 
FreedomOhio, a group dedicated to 
winning the right of same-sex couples 
to marry in that state, announced that 
its board voted to launch a campaign 
to put an initiative on the state ballot in 
November 2014 that would repeal the 
state’s anti-gay-marriage amendment 
and replace it with a commitment to 
marriage equality. FreedomOhio faces a 
July 3, 2014, deadline to collect at least 
385,245 signatures from registered Ohio 
voters, which must come from at least 44 
of the state’s counties. The organization 
announced that Jim Petro, a former Ohio 
Attorney General and State Auditor 
who is a Republican, was supporting the 
effort, having “rethought” his position 
after his daughter married a woman last 
year in Massachusetts. The organization 
also hoped to enlist U.S. Senator Rob 
Portman in its campaign; Sen. Portman 
changed his position to support for 
same-sex marriage after talks with his 
gay son, Will, a Yale University student. 
Columbus Dispatch, July 6.

NATIONAL BASKETBALL 
ASSOCIATION – The Indiana Pacers 
fined Center Roy Hibbert $75,000 on 
June 2 for using an anti-gay slur during a 
press conference. Prior to the fine being 
issued, the team released a statement 
from Hibbert apologizing for his 
“insensitive remarks,” which he claimed 
were “not a reflection of my personal 
views.” He had used a slang term, “no 
homo,” that apparently is commonly 
tossed around in locker-room chatter. 
Such language undoubtedly contributes 
to the hesitancy of gay basketball players 
to “come out.” Globe and Mail, June 3.

HOUSING DISCRIMINATION – In 
an effort to determine the extent of 
discrimination in rental housing against 
LGB applicants, the U.S. Department 
of Housing and Urban Development 
commissioned a study, that was carried 
out under the leadership of Prof. 

Samantha Friedman, State University of 
New York at Albany.  The study focused 
on on-line advertisements for rental 
housing in 50 metropolitan areas around 
the country, some in jurisdictions that 
outlaw anti-gay housing discrimination, 
others in jurisdictions that do not. 
Expressions of interest were sent to 
advertisers on behalf of similar couples, 
the only difference being whether they 
were same-sex or different-sex couples. 
According to the Executive Summary 
of the study, which was released by 
HUD during June under the title “An 
Estimate of Housing Discrimination 
Against Same-Sex Couples,” “Same-
sex couples are significantly less 
likely than heterosexual couples to get 
favorable responses to e-mail inquiries 
about electronically advertised rental 
housing. Comparing our gross measures 
of discrimination, heterosexual couples 
were favored over gay male couples in 
15.9% of tests and over lesbian couples 
in 15.6 percent of tests. The net measures 
indicate that heterosexual couples are 
significantly more likely than they gay 
male and lesbian counterparts to receive 
an initial e-mail response. At this 
preliminary stage of the rental housing 
transaction, barriers indicate a rejection 
of the tester based solely on the sexual 
orientation information provided in the 
e-mail rather than on any characteristics 
related to qualification for the housing, 
thus preventing basic access to rental 
units.” The study is available for free 
download from the agency’s website. 
(See publications noted, below).

BOY SCOUTS OF AMERICA – The 
vote by BSA to end its ban on openly-
gay boys participating in the program 
has led some church groups to end their 
support for local Scout troops, although 
news reports suggests that other, gay-
friendly denominations were stepping 
up around the country to provide 
sponsorship to the troops in question. 
At the same time, the BSA’s decision 
not to change its policy excluding 

openly gay men from being volunteer 
leaders has also cost the organization 
support. For example, Caterpillar, 
Inc., which has provided financial 
support for local Scout activities, 
announced that it would no longer do 
so, since the BSA’s exclusionary policy 
was inconsistent with the company’s 
principles. Advocate.com, June 14. On 
June 28, the PRESBYTERY OF NEW 
YORK CITY adopted a resolution, by 
a 2-1 margin, praising the Scouts and 
urging them to go the next step and end 
discriminatory policy against gay adult 
leaders. This Presbytery went even 
further and urged the organization to 
allow girls to participate as members. 

GAY AMBASSADORS – President 
Barack Obama has nominated several 
openly-gay individuals to significant 
diplomatic posts. JAMES COSTOS, 
Vice President of Global Licensing 
and Retail for Home Box Office, was 
appointed to be AMBASSADOR TO 
DENMARK. RUFUS GIFFORD, who 
recently was most recently Finance 
Chair for the president’s Inaugural 
Committee, was appointed to be 
AMBASSADOR TO SPAIN. DANIEL 
BAER, who has been serving as 
Deputy Assistant Secretary of State, 
was named AMBASSADOR FOR 
SECURITY AND COOPERATION IN 
EUROPE, to be based in Vienna. JOHN 
BERRY, whose appointment as Director 
of the federal Office of Personnel 
Policy recently ended, was named 
AMBASSADOR TO AUSTRALIA. 
Chicago political consultant JAMES 
“WALLY” BREWSTER, was nominated 
to be AMBASSADOR TO THE 
DOMINICAN REPUBLIC.

Both Costos and Gifford took 
an active role in fundraising for the 
president’s re-election campaign. In 
addition to his business career, Costos 
serves on the Board of Directors of 
The Humane Society of the United 
States. Gifford has worked as a political 
consultant and was Finance Director for 
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the Democratic National Committee 
during much of the president’s first 
term, then switching over to Obama for 
America as Finance Director during the 
re-election campaign. The nominations 
are subject to confirmation by the Senate. 
Gay and Lesbian Victory Fund News 
Release, June 14; Washington Post, June 
10. As Director of OPM, Berry had 
been the highest ranking openly-gay 
member of the administration, but just 
as he stepped down the Navy received 
an openly-gay Acting Secretary. . . 
The only nomination to draw outraged 
protests for the countries in question 
was the nomination of Brewster to the 
Dominican Republic, where the local 
Catholic prelate, Cardinal Nicolás de 
Jesús López Rodríguez, denounced the 
appointment of a “maricon” (the Spanish 
equivalent of “faggot”) to represent the 
U.S. in his country.

TRANSGENDER NAMES – The York 
Dispatch (York, Pennsylvania), June 
5, reported on a controversy at Red 
Lion Area High School over the name 
to be called at commencement for one 
of the school’s graduates. Born Sierra 
Stambaugh, the graduating senior who 
now identifies as male and uses the 
name Issak Wolfe had asked that he 
be announced by his preferred name 
at commencement, but school officials 
demurred, stating that the legal name 
that would be on his diploma was the 
name they would use.  Wolfe went to 
the ACLU for help, but a letter from 
that organization did not persuade the 
school. Wolfe stated that his gender 
identity became an issue in May when 
Red Lion High School Principal Mark 
Shue changed his entry on the prom 
king ballot to Sierra Stambaugh and put 
him on the prom queen ballot instead. 
The newspaper did not state whether 
Wolfe was elected in either capacity. If 
the students had a free-spirited sense of 
humor, they would have elected Wolfe 
on both ballots just to defy school 
authorities!

HORMONAL THERAPY – Early in 
July, the Endocrine Society’s 95th 
Annual Meeting, held in San Francisco, 
heard the results of a new European 
study indicating that hormonal therapy 
for transgender patients is “safe and 
effective,” dispelling fears that long 
term exposure to such treatment might 
subject transgender people to adverse 
health effects. The study concluded 
that there are few side effects. Study 
lead author Katrien Wierckx, MD, an 
endocrinologist at Ghent University 
Hospital in Belgium, stated: “Our study 
gives valuable information about the 
effects of drastic changes in sex steroids 
on glucose and lipid metabolism, 
cardiovascular and bone health, so that 
we can inform our future clients, their 
families and other caregivers more 
accurately on the desired effects, side 
effects and adverse events of cross-sex 
hormonal treatment.” Biotech Week, 
July 3. This research is important in 
providing data to counter arguments 
that are sometimes made by prison 
authorities, for example, to support their 
opposition to providing such treatment.

BLOOD BAN – The American Medical 
Association has approved a resolution 
opposing the continuing policy by the 
U.S. Food & Drug Administration 
under which men who have sex 
with men have been prohibited from 
donating blood since 1983. The policy 
was enacted once AIDS was associated 
with a blood-borne pathogen, and has 
not been revised to reflect changes in 
knowledge about HIV transmission 
mechanisms, testing technology, or 
treatment modalities. At present, an 
HIV-positive person taking state-of-
the-art therapy resulting in undetectable 
viral load presents virtually no risk of 
transmitting HIV by donating blood. 
“The lifetime ban on blood donation 
for men who have sex with men is 
discriminatory and not based on sound 
science,” stated AMA board member 
William Kobler, according to a report 

by Advocate.com (June 20). Kobler said 
that the new policy recommended by the 
AMA would assess donors according to 
their individual levels of risk and not 
based on sexual orientation. Earlier in 
2013, Canadian Blood Services revised 
their policy to allow gay men to donate 
blood if they have not been sexually 
active for five years, and some other 
countries have revised their policies to 
allow even shorter waiting periods (6 
months in South Africa, for example). 
The last time the FDA’s professional 
advisory board considered the issue, 
the present policy of a complete ban on 
donation by men who have had sex with 
other men any time since the 1970s was 
retained by a narrow vote.

NEW MEXICO MARRIAGE – According 
to news reports out of Albuquerque on 
June 6, Attorney General Gary King 
held a press conference to address the 
question whether same-sex marriage 
might be lawful in New Mexico. The 
non-gendered language of the state’s 
key marriage law provisions has led to 
some speculation along this line. A.G. 
King said, “Based on extensive research, 
we cannot state definitively that New 
Mexico law currently permits same-sex 
marriage. Although state constitutions 
may limit m arriage to couples of the 
opposite sex, this does not mean that 
they will pass constitutional muster,” 
he continued. “New Mexico statutes 
that preclude same-sex couples from 
marrying are vulnerable to challenge 
under the equal protection guarantees 
of the federal and state constitutions.” 
He also said that a pending lawsuit 
on the matter precluded his issuing 
a formal Attorney General Opinion. 
King noted that many county clerks had 
asked for guidance, in light of the legal 
uncertainties. His response: “Because 
of our conclusion, we caution against 
issuing marriage licenses to same sex 
couples before the courts have decided 
the issue or the legislature changes the 
law.”
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UNHAPPINESS – The Pew Research 
Center released a study, characterized 
in the press as “one of the largest and 
most detailed ever conducted among 
LGBT respondents by a major U.S. 
polling organization,” which found that 
gay people are, on average, less happy 
with their life than non-gay people, and 
attributing this to instances of rejection, 
harassment and discrimination, as well 
as being denied basic rights, such as the 
right to marry the person of their choice. 
Well, who is surprised at this finding? 
Duh. Boston Globe, June 14.

EXODUS INTERNATIONAL EXITS…. 
– Exodus International, a group 
devoted to encouraging gay people to 
seek treatment to change their sexual 
orientation, announced that it was 
ceasing operations. This follows a period 
when the organization’s leadership was 
sharply divided and its president, Alan 
Chambers, had publicly stated that 
there is no “cure” for homosexuality 
and therapy cannot change a person’s 
sexual orientation. Chambers posted a 
letter on the group’s website apologizing 
for the pain the group’s activities had 
caused to gay people. Some affiliated 
ministries announced that they would 
continue their conversion therapy 
efforts, perhaps under the umbrella of a 
new organization. New York Times, June 
21. California legislatively outlawed 
conversion therapy for minors last year, 
but the measure is tied up in federal 
litigation.

EVANGELICAL LUTHERAN CHURCH 
IN AMERICA – The Church has 
dropped its ban on appointing openly-
gay Bishops with the appointment of 
REV. R. GUY ERWIN as its first openly-
gay Bishop, with a six year appointment 
to the Southwest California Synod 
approved by a vote on May 31 during 
an assembly of the Synod.  Erwin is a 
professor of theology at Cal Lutheran 
University in Thousand Oaks, and 

became a minister in 2011, after the 
church ended its ordination ban. He and 
his same-sex partner are members of a 
church in North Hollywood. This is the 
largest Lutheran denomination in the 
United States, the result of a 1987 merger 
of three Lutheran denominations.  Los 
Angeles Times, May 31.

INTERNATIONAL NOTES

EUROPEAN COURT OF HUMAN 
RIGHTS – A chamber of the European 
Court of Human Rights ruled May 7 in 
Boeckel & Gessner-Boeckel v. Germany, 
Application No. 8017/11, that Germany 
did not violate the non-discrimination 
requirement with regard to family 
life when it required a birth mother’s 
same-sex partner to adopt her partner’s 
child in order to establish their family 
relationship, and further that German 
authorities’ refusal to put the adoptive 
mother’s name on the child’s birth 
certificate did not violate the Convention 
on Human Rights. The court’s starting 
point in a discrimination case is to 
examine whether parties are similarly 
situated to those treated in a different 
manner. Regarding the birth certificate 
issue, the court followed the finding of 
the German courts that the purpose of 
a birth certificate is to “document the 
child’s descent,” and in this respect a 
child cannot be said to “descend” from 
its mother’s same-sex partner. Further, 
the court noted that the applicants had 
encountered no difficulties or undue 
delay in the adoption process, and the 
child’s interests were no prejudice 
by the brief delay in establishing the 
parental status of its mother’s partner. 
The women are in a registered civil 
union, and contended that the same 
presumption of parental status applied 
to the husband of a woman who gives 
birth to a child should be applied to the 
civil union partner of a woman who 
gives birth, but the court found that the 

approach taken by Germany was within 
the “margin of appreciation” allowed 
under the Convention when dealing with 
discrimination cases. In its conclusion, 
the court states: “The Court holds that 
it cannot be said that the applicants 
found themselves in a relevantly similar 
situation as a married husband and wife 
in respect of the entries made into the 
birth certificate at the time of birth. 
Consequently, there is no appearance 
of a violation of Article 14 of the 
Convention taken in conjunction with 
Article 8,” which protects the right of 
family life, a right that the court in past 
cases has found to apply to same-sex 
couples and their children. The court 
found the complaint to be “manifestly 
ill-founded,” and subsequently the 
applicants were denied higher review by 
a grand chamber of the court, making 
this the final ruling.  The court noted 
that the applicants were represented by 
Ms. I. Quirling, a Hamburg lawyer. 

ORGANIZATION OF AMERICAN 
STATES – The OAS General Assembly, 
meeting in Guatemala during the first 
week of June, adopted two human 
rights conventions – the Inter-American 
Convention Against Racism, Racial 
Discrimination, and Related Forms of 
Intolerance, and the Inter-American 
Convention Against All Forms of 
Discrimination and Intolerance. On 
June 8, representations of Argentina, 
Antigua and Barbuda, Brazil, Costa 
Rica, Ecuador and Uruguay signed the 
new conventions. Footnotes to the two 
conventions indicate that the United 
States has reservations about these 
Conventions, specifically that “some 
provisions. . . could undermine or are 
incompatible with international human 
rights law protections including those 
related to freedoms of expression 
and association.” In other words, the 
U.S. government – perhaps consistent 
with current understandings of the 
First Amendment – is committed 
to continuing to protect the right of 
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religious institutions to discriminate on 
grounds mentioned in the Conventions, 
particularly sexual orientation and 
gender identity. (Report from Religion 
Clause, 2013 WLNR 14208963, June 
10)

INTERNATIONAL COMMISSION 
OF JURISTS (ICJ) – The ICJ has 
announced that it is launching two new 
legal databases on its website: the Sexual 
Orientation & Gender Identity UN 
Database, and the Sexual Orientation & 
Gender Identity Legislative Database. 
The UN Database will gather all of the 
gay-related jurisprudence of the UN 
Human Rights system into one searchable 
database. The Legislative Database, 
deriving from a research project at the 
International Human Rights Program 
at the University of Toronto Faculty of 
Law, will provide text and analysis on 
laws from 24 countries that are deemed 
LGBT-friendly or neutral with regard to 
sexual orientation and gender identity, 
searchable by country and topic. “The 
purpose,” according to an ICJ news 
release, “was to provide the actual texts 
of laws as comparative examples for 
use in legislative reform efforts,” and 
these databases will undoubtedly be 
beneficial to scholars seeking to write 
about LGBT law reform efforts. A pdf 
comprising the UN Compilation will 
be downloadable for those who seek to 
generate a hard-copy reference work.

PARLIAMENTARY ASSEMBLY OF 
THE COUNCIL OF EUROPE – The 
Assembly approved Resolution 1948 
(2013) on June 27, titled “Tackling 
discrimination on the grounds of 
sexual orientation and gender identity.” 
The resolution welcomes positive 
developments and deplores adverse 
developments that have occurred in 
member nations, taking particular 
notice of recent adverse developments 
in Russia, and pointing out how these 
Russian measures are inconsistent 

with the European Convention on 
Human Rights and prior resolutions of 
the Assembly. The Resolution calls on 
member states to take concrete steps to 
carry out the European commitment to 
end discrimination against and afford 
equal treatment to LGBT people. 
Previously, the Council had adopted 
“Guidelines to Promote and Protect 
the Enjoyment of all Human Rights by 
Lesbian, Gay, Bisexual, Transgender 
and Intersex (LGBTI) Persons,” at a 
Foreign Affairs Council Meeting in 
Luxembourg on June 24.

AUSTRALIA – On June 25 the federal 
Parliament approved amendments to the 
Sex Discrimination Act 1984 providing 
protection against discrimination for 
lesbian, gay, bisexual, transgender 
and intersex individuals. This was 
reportedly the first time a national 
civil rights law has included protection 
for intersex people. The amendments 
also removed religious exemptions for 
federally-funded aged-care providers, 
so such institutions will not be allowed 
to discriminate based on religious 
views against older LGBTI individuals 
seeking access to their services. Royal 
assent was subsequently secured and 
the measure will go into effect by the 
end of the year unless an earlier date is 
fixed by proclamation. Gay & Lesbian 
Rights Lobby News Release, June 26; 
Feltham, Papanastasiou & Slaytor, 
Sexual orientation, gender identity and 
intersex status now protected under 
federal anti-discrimination legislation, 
2013 WLNR 16797495 (July 11, 2013).

AUSTRALIA – Labor Party members 
voted to remove Julia Gillard as their 
leader in Parliament and replace her 
with former Prime Minister Kevin 
Rudd, who thus became the first Prime 
Minister of Australia to support same-
sex marriage. (Rudd had been opposed 
to same-sex marriage during his prior 
term, but announced a change of view 

on this issue just months ago.) Rudd 
has suggested holding a referendum on 
the issue if other parties won’t release 
their members for a free conscience 
vote. Many speculate that such a free 
vote would result in amending federal 
law to allow for same-sex marriages, 
but Opposition Leader Tony Abbott’s 
rejection of this call most likely means 
that further legislation on this issue 
will not occur until after this fall’s 
elections. * * * The Australian Study 
of Child Health in Same-Sex Families, 
being carried out by researchers at 
Melbourne University, released its 
initial findings. As reported in The Age 
(June 6), “Children of same-sex parents 
are doing as well or better than the rest 
of the population on a number of key 
health indicators.” The report found “no 
statistical difference between children 
of same-sex couples and the rest of 
the population on indicators including 
self-esteem, emotional behavior and 
the amount of time spent with parents. 
However, children of same-sex couples 
scored higher than the national average 
for overall health and family cohesion, 
measuring how well the family 
members get along.” The study found 
that communication between children 
and adults flows more freely in families 
headed by same-sex couples (usually 
both women), which “fosters openness 
and means children tend to be more 
resilient.” * * * Attorney General Mark 
Dreyfus issued a statement announcing 
new rules for gender designation on 
government documents. Acknowledging 
that some people do not simply identify 
themselves as male or female, such 
documents will be modified to have 
three selections: M, F and X (for 
intermediate, intersex, or unspecified). 
Dreyfus said the change was intended 
to “bring a practical improvement to the 
daily lives of transgender, intersex and 
gender diverse people. He added that 
transgender and intersex people in the 
country face many hurdles for ensuring 
that the gender status on their personal 
records matches the gender that they 
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live and how the community recognizes 
them.” This new policy was reportedly 
adopted in response to an Australian 
court opinion. Asian News International, 
June 14. * * * Tasmania has amended its 
adoption laws to allow same-sex couples 
to adopt children jointly. The new law 
received overwhelming support in both 
houses of the Tasmania legislature, and 
brings the law there in line with New 
South Wales and Western Australia. 
ABC Premium News, June 27.

AUSTRIA – The Austrian Constitutional 
Court ruled on June 19 (VfGH 
19.06.2013, G 18, 19/2013) that one of 
the petty annoyances in Austrian law 
is unconstitutional. Although Austria 
has legislated to provide registered 
partnerships for same-sex couples, it has 
provided that the partnership ceremony 
must be performed in the government 
office where the registration is to be done. 
A marriage can be performed anywhere 
after a license has been obtained. This 
victory may be short-lived, however, as 
the Christian-Democrats have insisted 
that this limitation be reintroduced in 
new legislation, which will have to be 
challenged all over again. According 
to a summary of the German-language 
decision circulated on-line by Helmut 
Graupner, President of Austria’s LGBT 
rights organization Rechtskomitee 
LAMBDA, the court said that the 
ceremony has a symbolic value for the 
couples so the “modalities for performing 
marriages and registered partnerships, 
in the absence of particularly serious 
reasons justifying differences, have to be 
equal.” Presumably the same reasoning 
could be used in future litigation to 
challenge the reintroduction of this 
restriction.

CANADA – Justice Jon Sigurdson of the 
British Columbia Supreme Court has 
awarded monetary damages to Lorna 
Pardy, a lesbian who claimed to have 
been the victim of discrimination by 

Comedian Guy Earle and Restaurant 
owner Salam Ismail when Earle 
articulated homophobic insults against 
Pardy while she was attended his comedy 
show at Ismail’s restaurant. Victoria 
Times Colonist, June 22. According 
to the newspaper report, “The tribunal 
heard that Earle began the insults when 
he saw Pardy kiss her partner and 
the situation escalated to a profanity-
laden rant in which Earle repeatedly 
attacked the woman’s sexuality. Earle 
even confronted the woman, pushing 
her and breaking her sunglasses.” 
Some comedian! Earle contended that 
the Human Rights Code imposed an 
unconstitutional infringement on his 
freedom of expression, to which the 
court responded: “Here the conduct 
and expression in question was part of 
any performance per se, it was not a 
response to hecklers in the audience, 
and it was coupled with physical abuse. 
The comments by Mr. Earle were some 
distance from the core values underlying 
the freedom of expression.” While 
accepting that “comedy clubs are places 
where performers push boundaries and 
sometimes try to generate outrage,” 
the judge continued, “It does not 
follow that comedy clubs are zones of 
absolute immunity from human rights 
legislation.” The court rejected the 
appellant’s contention that damages 
awarded by the Tribunal -- $15,000 
against Earle and $7500 against Ismail 
(Canadian dollars) – were excessive.

CANADA – Is it possible for a child to 
have three legal parents simultaneously? 
Perhaps, although the answer given 
by the Court of Appeal of Alberta in 
D.W.H. and D.J.R. and D.D., 2013 
ABCA 240 (July 5, 2013), is not entirely 
clear on this point. A gay male couple, 
Mr. R. and Mr. H., sought to have a child 
with the assistance of a lesbian friend, 
Ms. D., acting as their surrogate. Mr. R’s 
sperm was used, there was no formal 
surrogacy agreement, and the two men 
raised the child, S (born in May 2003), 

together for three years until they split 
up in 2006. At that point, S remained 
in the physical custody of Mr. R., her 
biological father. The breakup of Mr. 
R and Mr. H was not entirely amicable. 
After it occurred, Mr. R and Ms. D made 
an agreement concerning S that froze 
out Mr. H. Ultimately, Mr. H initiated 
actions seeking contact with S. Several 
judicial proceedings and opinions 
have occurred as a result of the now-
protracted litigation. In this latest ruling, 
the Court of Appeal voted 2-1 to affirm 
a decision by Justice S. M. Bensler that 
it is in the best interest of S for Mr. 
H. to be declared her legal parent and 
guardian, but without upsetting existing 
custody arrangements, under which S is 
living with Mr. R., her biological (and 
presumptively legal) father, and, pursuant 
to court order, Mr. H. has several hours 
of weekly visitation. The court notes 
that Ms. D is the child’s legal mother, 
as the birth mother whose parental 
status has never been terminated. This 
means she apparently has three legal 
parents, even though there is a statutory 
provision (which the court finds not 
applicable as it was enacted after S was 
born) precluding a child having three 
legal parents simultaneously. This is 
all very confusing, although it seems 
to make sense as one reads through the 
majority opinion, which notes that Mr. R 
did not appear in the proceeding below 
in which Justice Bensler declared Mr. H 
to be a parent and guardian of S. and 
thus, in terms of judicial declarations, 
perhaps the child does not have three 
parents. The dissenting judge finds it 
improper that Justice Bensler made 
the parenting decision in a proceeding 
in which Mr. R was not participating. 
At any rate, the important point to note 
is that the majority of the court sees 
no reason to upset Justice Bensler’s 
holding that existing statutes unlawfully 
discriminate against same-sex male 
couples who acquire children through 
surrogacy, or her use of parens patriae 
power to declare Mr. H’s parental and 
guardianships status based on findings 

INTERNATIONAL

218 Lesbian / Gay Law Notes  Summer 2013



that this would be in the best interest 
of S.

COLOMBIA – On June 20 it became 
possible for same-sex couples to legally 
register their relationships, pursuant to a 
Constitutional Court ruling from 2011 
stating that such registration should 
become available if the government 
failed to extend to same-sex couples 
the same benefits that different-sex 
couples get through marriage. In 
April, the Senate had rejected a bill 
that would have authorized marriage 
equality in Colombia. Some notaries 
had announced in advance of June 20 
that they would refuse to marry same-
sex couples, regardless of what the court 
said, so there was some suspense about 
what would happen on the date.  Some 
of those notaries said they would allow 
same-sex couples to enter into a “solemn 
contract” but would not call it a marriage. 
Washington Blade, June 18. Gay Star 
News (June 22) reported that there was 
considerable confusion in Colombia, as 
clerks were refusing to issue marriage 
licenses, and several couples went to 
court seeking a judicial ruling that they 
were entitled to marry. However, on July 
12 there was a report posted on-line by 
a blogger that a civil court judge had 
ruled that a gay couple could marry and 
set July 24 as the date for the applicants’ 
civil marriage ceremony.

COSTA RICA – A little comic relief 
here. The world press observed with 
amusement the unfolding story about 
the accidental enactment of marriage 
equality. Conservative legislators in 
Costa Rica were not focused on the 
fine print and didn’t notice that a 
bill concerning social services and 
marriages for young people included 
language that appears to “confer social 
rights and benefits of a civil union” on 
same-sex partners. After the legislature 
approved the measure and sent it to 
President Laura Chinchilla on July 4, 

somebody woke up and urged her to veto 
the measure, but she refused and signed 
it into law. The additional language, 
which was not in the original version of 
the bill, was proposed by Jose Villalta 
of the leftist Broad Front Party. “The 
problem is that there are lawmakers who 
don’t read what they are voting on,” he 
commented. Associated Press, July 6.

DENMARK – The Parliament has 
approved a measure to allow some 
children to have two legal parents 
without the need for second-parent 
adoption, according to a report by 
ILGA-Europe. Second-parent adoption 
was legalized in 1999. Under the new 
law, when lesbian couples have children 
through donor insemination performed 
in a clinical setting with an anonymous 
sperm donor, the non-biological mother 
will be recognized as a legal parent of 
the child with no need for adoption. If 
they are married, no formalities are 
required. If they are not married, a 
simple administrative procedure will be 
provided to validate the relationship. The 
law will also provide a mechanism for a 
man, a woman and her female partner 
to make a legally enforceable contract 
concerning parental status after birth. 

GERMANY – The German Federal 
Constitutional Court has ruled that 
a tax break provided to different-sex 
couples must be made available on 
the same basis to same-sex couples. 
Existing rules that only allow gay 
people to file their taxes returns as 
individuals, thus depriving them of 
certain tax advantages, depending on 
the income of themselves and their 
same-sex partners, are deemed to violate 
the federal constitution. The court’s 
June 6 ruling ordered that the current 
tax law provisions should be applied 
to homosexual unions retrospectively. 
Deutsche Welle Germany, June 6. The 
Parliament followed up by passing a 
measure that gives same-sex civil unions 

the same tax treatment as heterosexual 
marriages.

HONG KONG – The government 
has formed an Advisory Group on 
Eliminating Discrimination Against 
Sexual Minorities, to offer advice to 
the Secretary for Constitutional & 
Mainland Affairs. The chair will be Pro-
Vice-Chancellor/Vice-President Fanny 
Cheung, a professor at the Chinese 
University of Hong Kong, and will 
includes members of the Legislative 
Council, academic and business leaders, 
and members of the “sexual minority 
community,” all of whom would be 
appointed for two year terms. Hong 
Kong Government News, June 11.

INDIA – The High Court in Madras 
issued a controversial ruling on June 
17 in a case where a woman was 
demanding financial maintenance from 
her former live-in male partner for the 
support of their two children. The court 
held that based on the sexual component 
of the relationship it would treat them 
as being married for purposes of 
ordering maintenance by paid. Several 
legal scholars criticized the idea that 
sexual cohabitation, by itself, would be 
deemed to constitute a marriage without 
the need for a license or any formal 
ceremony. However, some conceded 
that in the context of this case, including 
the lengthy period of co-habitation and 
two children born from the relationship, 
the designation of family might be 
appropriate. Mail Today (India), June 19. 
The implication for cohabiting same-sex 
couples with children seems obvious.

IRELAND – The Equality Tribunal 
awarded 15,000 euros in damages to 
Laura Mezei and Melanda Magyar, a 
lesbian couple who had complained 
that their employer, Eddie Rocket’s in 
Blackpool, Cork, had failed to protect 
them from obscene remarks and 
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questions about their relationship by 
co-workers. Equality Tribunal Director 
Niall McCutcheon commented, “It is 
a duty on employers under the Act to 
provide a workplace in which it is safe 
for lesbians and gay men to be open 
about their sexuality.” Irish Times, June 
21.

ISRAEL – Police have arrested three 
suspects in the mysterious shooting 
incident at a Tel Aviv bar for young 
adults four years ago. Two young 
persons and a youth counselor were 
killed in that incident, and four others 
were wounded. Rumors swirled in the 
LGBT community as police leaked that 
one of the suspects was a gay activist. 
From later reports, it appeared that there 
might be an organized crime element in 
the case, and that the killing may have 
had something to do with criminals’ 
objection to a gay family member 
going to events at this location. * * * 
Israeli same-sex couples who marry 
abroad have been allowed to register 
their marriages in Israel for some time 
now pursuant to court order, but as civil 
marriage is not available in Israel, they 
have, in a sense, been piggy-backing on 
the procedures available to different-sex 
couples who go outside of Israel to have 
a civil marriage. Under current law, only 
religious marriages performed within 
“recognized” religions can be performed 
in Israel. One minority party, Hatnua, 
has proposed a law that would make 
civil marriage available in Israel, and 
there is some suggestion that same-sex 
marriages might be included, however, 
strong opposition from religious 
parties has raised complications, and 
one party that is part of the governing 
coalition, Yesh Atid, has indicated that 
it might oppose a law that allows secular 
marriages if it does not include same-sex 
couples. On the other hand, another party 
in the governing coalition, Bayit Yehudi 
(Jewish Home), is firmly opposed to a 
secular marriage bill, charging that it is 
inconsistent with the concept of a Jewish 

State upon which Israel was founded. 
Very complicated. Israel National News, 
June 16. * * * Haaretz reported on July 3 
that the Israel Prison Service is changing 
its rules to allow conjugal visits for 
same-sex couples on the same basis that 
they have been allowed for heterosexual 
couples.

MARTINIQUE – There were news 
reports late in June that the Mayor of 
Carbet, in the island nation of Martinique, 
had performed a wedding for a lesbian 
couple, after considerable controversy 
over whether such a marriage would be 
legal.

NEPAL – The Supreme Court issued 
a ruling that the government must 
accommodate the gender identity of 
transgender individuals by devising 
a third gender category for passports 
so that such individuals need not self-
identify as male or female for citizenship 
purposes of they do not desire to do so. 
The June 10 decision responded to a 
petition from a transgender citizen who 
was seeking a third-category option. 
The decision follows by six years a court 
order to the government to enact laws to 
guarantee the rights of transgender, gay, 
lesbian and bisexual people in Nepal. 
Bangkok Post, June 11.

NIGERIA – The Daily Trust, a Nigerian 
local newspaper, published an editorial 
July 1 severely criticizing President 
Goodluck Jonathan for failing to sign 
into law a measure approved by the 
National Assembly several months ago 
criminalizing same-sex marriage. The 
newspaper speculated that Jonathan 
was bowing to diplomatic and economic 
pressure from the U.S. and the U.K., 
particularly noting “threats” by U.K. 
Prime Minister David Cameron voiced 
during a recent Commonwealth summit 
that enactment of the law would endanger 
financial aid from the U.K. to Nigeria. 

ROMANIA – The commission that 
is drafting revisions to the Romanian 
constitution has overwhelmingly voted to 
add a provision that describes marriage as 
a consensual relationship between a man 
and a woman, replacing existing language 
that uses the words “between spouses” to 
refer to marital partners. Although same-
sex marriage has not been available in 
Romania, activists criticized the action 
as a backwards step in light of the trend 
towards civil marriage for same-sex 
couples in Europe. The main opposition 
to same-sex marriage in the country 
has come from the Romanian Orthodox 
Church, and none of the major political 
parties anywhere on the ideological 
spectrum has yet endorsed same-sex 
marriage. One commission member 
who abstained on the question said “in 
my opinion this topic came up in public 
too early and we have many issues that 
are more important.” balkaninsight.com, 
June 7.

RUSSIA – Enactment of the French law 
authorizing same-sex marriages and joint 
adoptions inspired Russian President 
Vladimir Putin to announce that Russia 
would adopt an amendment to its law 
governing adoptions of Russian children 
by foreign nationals to ensure that only 
“traditional” families could adopt such 
children. Moscow Times, June 4. The 
lower house of the DUMA approved 
the proposed measure on June 18. The 
measure would disfavor unmarried 
single people or same-sex couples as 
prospective adoptive parents of Russian 
children. i Newspaper (UK), France24 
International News, June 19. After 
approval by the upper house, Putin signed 
the measure into law, according to news 
reports early in July. * * * GayStarNews.
com reported on June 15 that a federal 
court has imposed a fine equivalent to 
$650 on Anna Annenkob for holding 
up a rainbow flag during an unlicensed 
Moscow Pride event on May 25.  This was 
believed to be the largest fine imposed 
to date on somebody for participating in 
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a Moscow Pride event. On June 29, all 
the participants in St. Petersburg’s gay 
pride parade were arrested for refusing 
police orders to disperse. Five Russian 
gay couples applied for a marriage 
license the day prior to the protests, and 
were also arrested during the march, 
as were several leaders of Russian gay 
pride organizations. * * * On June 12 
the Parliament’s lower house approved 
a long-pending bill that would make 
it a crime for anybody to disseminate 
information aimed at informing minors 
about “nontraditional sexual orientations” 
or to provide “a distorted perception about 
the social equal value of traditional and 
nontraditional sexual relationships.” The 
bill came out of the Committee on Family, 
Women’s and Children’s Affairs, and is 
similar in its effect to local legislation 
previously adopted in several areas of 
the Russian Republic. The committee 
modified the bill to avoid mentioning 
homosexuality expressly, instead 
preferring the phrase “nontraditional 
sexual relations.” One assumes that 
competent historical evidence showing 
that homosexuality has been practiced 
in Russia for centuries would not move a 
court to conclude that it is a “traditional” 
form of sexual relations! The quotations 
from the legislation were provided by 
Russia Beyond the Headlines as reported 
June 14 on the blog Volokh Conspiracy, 
which focuses on freedom of speech 
issues. The law was then approved by the 
upper house of the legislature on June 
26, and then signed into law by President 
Putin. The European Parliament promptly 
passed a resolution condemning the bill 
after it approval by the lower house, and 
scoring the government for failing to stop 
discriminatory legislation against gay 
people at the local level. The resolution 
stated that the Parliament is “deeply 
concerned by the negative consequences 
of the adoption of a federal law on 
‘homosexual propaganda,’ which could 
increase discrimination and violence 
against LGBTI individuals.” European 
Parliament Intergroup on LGBT Rights, 
News Release, June 14.

SCOTLAND – The government released 
its proposed Scottish Marriage and Civil 
Partnership bill on June 27. The measure, 
unlike that pending in the U.K., would not 
prohibit any churches from performing 
ceremonies for same-sex couples. 
Instead, it would adopt a “flexible” 
approach under which religious bodies 
will not be required to perform such 
ceremonies but can do so if they wish. 
Guardian.co.uk, June 27. * * * A pre-
operative transsexual woman convicted 
on charges of robbery and sentenced to 
prison is being sent to Scotland’s only 
all-women jail, according to a July 3 
report in the Airdie and Coatbridge 
Advertiser.  Katelyn Findlay, 18, named 
Stuart Kelly at birth, admitted to robbing 
a man and threatening police officers. 
Findlay presents herself as female, but 
has not had sex reassignment surgery, 
and her solicitor told the court that she 
was having a difficult time in prison. 

SINGAPORE – Former UK Attorney 
General Lord Goldsmith QC, a partner 
at Debevoise & Plimpton, has agreed 
to provide pro bono representation 
to Kenneth Chew and Gary Lim, the 
gay couple who are challenging the 
constitutionality of Singapore’s sodomy 
law, Section 377A of the Penal Code, 
a holdover from British colonial days. 
Their challenge was rejected by a judge 
in April, who opined that this was an 
issue for the legislature, not the courts. 
Chew and Lim are seeking the court’s 
permission for Lord Goldsmith to join 
KhattarWong litigation head Deborah 
Barker as co-counsel. Lord Goldsmith 
recently led a team of Debevoise lawyers 
who were providing counsel to plaintiffs 
challenging the sodomy law in Belize. 
The Asian Lawyer, July 9.

SLOVAKIA – ILGA-Europe reported 
that an amendment to the Criminal 
Code in Slovakia will include sexual 
orientation in the hate crimes provision. 
A spokesperson for a Slovak gay rights 

organization hailed the measure as “the 
most significant accommodating step of 
the Slovak government so far” for gay 
rights.

UNITED KINGDOM – The House 
of Lords voted 390-148 on June 4 to 
disapprove an amendment that would 
have blocked the second reading of the 
government’s proposed Marriage (Same 
Sex Couples) Bill on June 4. The bill was 
then referred to committee for further 
discussion and possible amendment prior 
to a final vote on third reading. Although 
there had been much speculation in the 
British press that the Lords might delay 
adoption of the marriage bill by voting 
for the so-called “wrecking amendment” 
submitted by Lord Dear, and there was 
noisy opposition, most pointedly from 
members of the clergy who sit in the 
House, in the end support for allowing 
the legislative process to continue was 
overwhelming, leading “pundits” to 
declare that enactment is inevitable. But 
legislative progress moves slowly in 
the U.K. Guardian (UK); Independent 
(UK); Daily Express (UK), June 5. * * 
* Further votes on amendments were 
scheduled to take place in the House of 
Lords beginning on July 15, after which a 
“ping pong” process of amended versions 
of the bill going back and forth between 
the Commons and the Lords would 
continue until both houses have agreed to 
the same text, at which point the measure 
would be submitted to the Monarch 
for Royal Assent, which would not be 
likely until after the summer recess of 
Parliament. There were some predictions 
that same-sex marriage could become a 
reality in the U.K. before the end of 2013.

UNITED KINGDOM – A three-judge 
panel of the Court of Appeal has 
unanimously rejected the appeal of a 
devout Christian bed-and-breakfast 
operator from a ruling by Slough County 
Court Recorder Moulder that she 
violated British anti-discrimination law 

INTERNATIONAL

Summer 2013  Lesbian / Gay Law Notes 221



by abruptly cancelling a reservation for 
a room with a double bed upon learning 
that her customers were a same-sex 
couple. Black and Morgan v. Wilkinson, 
Case No.: B2/2012/2896 (July 9, 2013). 
Mr. Black testified that he called in 
advance to reserve a double, but that 
when he showed up with his partner, Mr. 
Morgan, Ms. Wilkinson said that there 
was a “problem” and that she could not 
accommodate them “because she did 
not like the idea of two men sharing a 
bed.” She refunded their deposit and they 
left, later to sue for sexual orientation 
discrimination. Ms. Wilkinson testified 
that she would not knowingly rent a room 
with a double-bed to any unmarried 
couple, same-sex or different-sex, but 
that if a different-sex couple showed up 
to claim such a reservation, she would 
assume that they were married unless 
circumstances showed otherwise. The 
court found that this was a case of direct 
sexual orientation and that Ms. Wilkinson 
did not qualify for the limited exemption 
afforded to religious institutions, as she 
was running the bed-and-breakfast in 
her home for financial purposes, not to 
effectuate a religious mission. The court 
observed that were this to be deemed 
“indirect discrimination,” it might 
be allowed if sufficiently justified by 
unusual circumstances, but there were 
no such circumstances in this case. The 
court noted that Ms. Wilkinson had 
not presented any evidence concerning 
the economic loss to her if she were to 
restrict her business to renting single 
rooms in order to avoid this issue, and 
that the burden was upon her to show 
a justification that would outweigh the 
public policy of protecting gay people 
from sexual orientation discrimination 
by businesses. The court also noted 
that Parliament had given specific 
consideration to this issue of compliance 
by bed-and-breakfast owners with 
religious scruples, and had adopted a 
policy requiring non-discrimination in 
the circumstances. The court denied the 
appeal with leave to appeal further to the 
Supreme Court of the United Kingdom. 

UNITED KINGDOM – Sounding a 
cautionary note for same-sex lesbian 
couples who are arranging for donor 
insemination to have a child, Justice 
Cobb of the England and Wales High 
Court (Family Division) ruled in AB and 
CD and The Z Fertility Clinic, [2013] 
EWHC 1418 (Fam) (May 24, 2013), 
that failure of the women and the clinic 
to take all steps required by applicable 
statutes and guidelines meant that the 
court would have to deny a lesbian co-
parent’s claim of parental rights that she 
asserted over the resistance of her former 
partner. The parties had discussed 
adoption, but it was not carried out before 
their relationship ended and the birth 
mother then resisted her former partner’s 
continued contact with the children. The 
court held that despite evidence that at 
the time of insemination the women 
intended that the co-parent be regarded 
as a legal parent, they had not both 
executed the necessary consent forms 
at the appropriate times in the course 
of treatment at the Clinic to accomplish 
this. “To be effective to bestow parental 
status on AB,” wrote Justice Cobb, “the 
forms would have had to be submitted 
before the treatment,” but, unfortunately, 
they were not, as best he could tell from 
the record. Even if he was wrong on 
that, he said, “I nonetheless am satisfied 
that the consent forms were completed 
and submitted in breach of the clinic’s 
license obligations in that (a) there was 
no offer of counseling to the parties 
on this issue; and (b) the ‘consent’ on 
the forms was not ‘informed consent’ 
as defined/discussed in the Guidance” 
that was issued under the most recent 
statutory reforms on this subject. Cobb 
ended with a hope that the parties could 
settle their differences amicably. “I am 
concerned above all at this stage,” wrote 
the judge, “that these parties do not 
now re-create the ‘lamentable history of 
conflict’ which ensued in the case of Re 
G (see [2012] EWCA Civ 1434). This is 
to a large extent in their hands; it would 
plainly not be in the interests of E and F 
[the children].”

UNITED KINGDOM – Justin Welby, 
the new Archbishop of Canterbury and 
head of the Anglican Church worldwide, 
devoted part of his first General 
Synod address to discuss LGB issues. 
According to a press report, he “told 
the York synod that the recent debate 
over same-sex marriage had shown that 
society’s attitudes to sexuality were 
changing radically, and that the church 
risked appearing uncomfortably out-of-
step.” Said Welby, “Anyone who listened 
to much of the Same Sex Marriage bill 
second reading debate in the House 
of Lords could not fail to be struck by 
the overwhelming change of cultural 
hinterland. Predictable attitudes were 
no longer there. The opposition to the 
Bill was utterly overwhelmed. . . [and] 
there was noticeable hostility to the 
view of the churches. We may or may 
not like it but we must accept that there 
is a revolution in the area of sexuality.” 
While Welby did not indicate that the 
Church of England would drop its 
opposition to same-sex marriage, he 
said, “what I felt then and what I feel 
now is that some of what was said was 
uncomfortably close to the bone.” In 
the same speech, Welby announced an 
initiative to develop a program for the 
state and independent church schools 
to fight against homophobic bullying 
and stereotyping. Welby said that the 
church had to commit itself to fighting 
homophobia, he said, and “we need 
also to ensure that what we do and say 
demonstrates the lavish love of God 
to all of us, who are without exception 
sinners. Against this requires radical and 
prophetic words which lavish gracious 
truth.” Guardian.co.uk, July 6.

VATICAN CITY – Who knew? While 
speaking with a delegation from South 
America, Pope Francis referred to a “gay 
lobby” functioning within the Vatican 
as part of his problems in trying to root 
out corruption in the Roman Catholic 
Church. We wonder who these gay people 
were lobbying, and what about? To judge 
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by the Church’s positions on gay-related 
issues, we would conclude that such 
lobbying has been quite ineffective. The 
Pope’s statement was historic, however, 
in being apparently the first by a modern 
pontiff to acknowledge that there are 
gay people employed at a high level in 
the Church. New York Times, June 14. 
We’ve yet to see reports of gay rights 
organizations trying to contact this Gay 
Lobby to assist it in developing talking 
points. . .

VIETNAM – Contradictory comments 
have emanated from government 
officials in response to growing interest 
in same-sex marriage among the 
estimated 1.65 million gay people living 
in the country. According to Vietnam 
New Briefs (July 3), the Ministry of 
Justice is proposing a gradual process 
of according rights to same-sex 
couples, beginning with legalization of 
cohabitation and according some rights 
to cohabitants, then proceeding over 
time to marriage equality. According to 
the news report, the Ministry said that it 
is “necessary to make gradual changes 
as the country has seen centuries of the 
traditional marriage model between a 
man and a woman.” Previously, some 
officials of the Ministry as well as the 
Ministry of Health had made favorable 
statements about same-sex marriage 
amidst news reports of the U.S. Supreme 
Court’s decision in U.S. v. Windsor.”

PROFESSIONAL NOTES

The U.S. Senate voted on June 13 to ratify 
President Barack Obama’s nomination 
of NITZA I. QUINONES ALEJANDRO 
to be United States District Judge for 
the Eastern District of Pennsylvania, in 
Philadelphia. Judge Quinones Alejandro 
becomes the first openly lesbian or gay 
Latina judge in the United States, and 
the first openly lesbian or gay judge in 

the Eastern District of Pennsylvania. 
She earned her law degree from the 
University of Puerto Rico, worked 
with Community Legal Services from 
1975 to 1977, was an advisor for the 
U.S. Department of Health and Human 
Services from 1977 to 1979, and was a 
staff attorney for the federal Veterans 
Affairs department from 1979 to 1991. 
Pennsylvania Governor Robert Casey 
appointed her to a Common Pleas 
Court vacancy in 1991, and she was 
subsequently elected to several full terms 
on that court. Legal Monitor Worldwide, 
2013 WLNR 14605225 (June 14, 2013).

Gay & Lesbian Advocates & Defenders 
announced that LEE SISLOW, the 
organization’s executive director since 
2005, plans to retire in April 2014. The 
GLAD Board is planning an executive 
search to fill the position, and will 
begin entertaining applications in the 
fall. Under Sislow’s leadership, GLAD 
initiated important litigation challenging 
the constitutionality of Section 3 
of the Defense of Marriage Act in 
federal courts in Massachusetts and 
Connecticut, won a ruling from the U.S. 
Tax Court on deductibility of transition-
related medical expenses by transgender 
taxpayers, won the right of same-sex 
couples to marry in Connecticut and 
of same-sex couples to jointly adopt 
children in Maine. Sislow led GLAD in 
launching an effort to attain marriage 
equality throughout the New England 
states, which was crowned with success 
this year when Rhode Island became 
the last New England state to embrace 
marriage equality.

Congratulations to LeGaL member 
TOM PROL on his election as 2nd Vice 
President of the New Jersey State Bar 
Association. Prol had been in line for 
nomination to a lesser position, but the 
nominating committee suddenly thought 
it important that he was working a full-
time job in New York City, and had moved 

into the City to cut down his commute, 
while still maintaining a part-time 
practice in New Jersey. The committee 
thus denied him renomination, claiming 
he was no longer really a New Jersey 
lawyer. Prol, determined to continue 
his long-standing high-level service to 
NJSBA, petitioned to run for 2nd VP, 
placed second in the initial balloting 
among numerous candidates, and won 
the run-off by 1845-1713. So he is still 
in line to become the first openly gay 
President of NJSBA in a few years.

The Boston Globe reported on June 
9 that the Anti-Defamation League 
New England honored GLAD attorney 
MARY BONAUTO at a reception at the 
John F. Kennedy Presidential Library. 
Congressman Joseph Kennedy III 
presented the award to Bonauto, who 
has played a leading role in litigating 
for marriage equality and against 
the Defense of Marriage Act in New 
England.

LAMBDA LEGAL is accepting 
applications for a Senior STAFF 
ATTORNEY or Staff Attorney in its 
Western Regional Office in Los Angeles. 
Applicants should have at least five years 
of experience as a practicing attorney, 
including litigation preparing the 
applicant to handle law reform litigation. 
Independence and initiative, excellent 
speaking and writing skills, works well 
with others, etc. Applicants should send 
a cover letter, resume, brief writing 
sample (preferably on a constitutional 
law issue), and how they learned of the 
job opening (mention Law Notes!), to 
Jamie Farnsworth, Lambda Legal, 3325 
Wilshire Blvd, Suite 1300, Los Angeles, 
CA 90010, or by email to jfarnsworth@
lambdalegal.org. Subject line: “Senior 
Staff Attorney/Staff Attorney position” 
on emails and/or outside envelopes. 
More information on the Lambda Legal 
website. Interviews beginning July 22, 
continuing until the position is filled.
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1. Alexander, LaToya J., Arkansas Department 
of Human Services v. Cole: Another Step 
Toward Same Sex Marriage in Arkansas?, 
66 Ark. L. Rev. 527 (2013).

2. Anderson, Heidi Reamer, Plotting Privacy 
as Intimacy, 46 Ind. L. Rev. 311 (2013).

3. Araiza, William D., Deference to 
Congressional Fact-Finding in Rights-
Enforcing and Rights-Limiting Legislation, 
88 N.Y.U. L. Rev. 878 (June 2013).

4. Ball, Carlos, Social Science Studies and 
the Children of Lesbians and Gay Men: the 
Rational Basis Perspective, 21 Wm. & Mary 
Bill Rts. J. 691 (March 2013).

5. Bedi, Sonu, Collapsing Suspect Class With 
Suspect Classification: Why Strict Scrutiny 
is Too Strict and Maybe Not Strict Enough, 
47 Ga. L. Rev. 301 (Winter 2013).

6. Berger, Eric, Lawrence’s Stealth 
Constitutionalism and Same-Sex Marriage 
Litigation, 21 Wm. & Mary Bill Rts. J. 765 
(March 2013) (critiques doctrinal opacity 
of the Lawrence opinion as providing 
inadequate guidance for resolving doctrinal 
issues in same-sex marriage litigation).

7. Constantino, Chapeta, and Emily Ganga, The 
Effects of HIV and AIDS on the Academic 
Performance of Orphaned and Vulnerable 
Children, 3 Int’l J. Learning & Dev’t No. 3 
(June 30, 2013).

8. Cusack, Carmen M., Boob Laws: An Analysis 
of Social Deviance Within Gender, Families, 
or the Home (Etudes 2), 33 Women’s Rts. L. 
Rep. 197 (Winter-Spring 2012).

9. DeBoer, Michael J., Foreword: Overlapping 
Jurisdictions, Religion, Conscience, and 
Fundamental Questions, 4 Faulkner L. Rev. 
299 (Spring 2013) (Symposium).

10. DeMitchell, Todd A., The University 
Curriculum and the Constitution: Personal 
Beliefs and Professional Ethics in Graduate 
School Counseling Programs, 39 J.C. & U.L. 
303 (2013).

11. Depoorter, Ben, The Upside of Losing, 113 
Colum. L. Rev. 817 (April 2013) (leveraging 
courtroom losses in high-profile public 
interest cases into legislative victories).

12. Developments in the Law – Immigrant 
Rights & Immigration Enforcement, 126 
Harv. L. Rev. 1565 (April 2013) (includes a 
section titled “Plenary Power, DOMA, and 
Executive Deference,” beginning at page 
1583). 

13. Donovan, Todd, Direct Democracy and 
Campaigns Against Minorities, 97 Minn. L. 
Rev. 1730 (May 2013) (Symposium: A More 
Perfect Union? Democracy in the Age of 
Ballot Initiatives).

14. Dzehtsiarou, Kanstantain, and Conor 
O’Mahony, Evolutive Interpretation of 

Rights Provisions: A Comparison of the 
European Court of Human Rights and the 
U.S. Supreme Court, 44 Colum. Hum. Rts. L. 
Rev. 309 (Winter 2013).

15. Employment Law – Title VII – EEOC Affirms 
Protections for Transgender Employees. – 
Macy v. Holder, No. 0120120821, 2012 WL 
1435995, 126 Harv. L. Rev. 1731 (April 2013).

16. Employment Law – Title VII – Fifth 
Circuit Holds Evidence of Sex Stereotyping 
Insufficient in Same-Sex Harassment Action. 
– EEOC v. Boh Bros. Construction Co., 689 
F.3d 458 (5th Cir. 2012), 126 Harv. L. Rev. 
1699 (April 2013).

17. Friedman, Samantha, et al., An Estimate of 
Housing Discrimination Against Same-Sex 
Couples, U.S. Department of Housing and 
Urban Development (June 2013) (available at 
www.huduser.org).

18. Gilbert, Michael D., Interpreting Initiatives, 
97 Minn. L. Rev. 1621 (May 2013) 
(Symposium: A More Perfect Union? 
Democracy in the Age of Ballot Initiatives).

19. Grise, Robert, Spousal Companion and 
Consortium Claims Under 42 U.S.C. Sec. 
1983, 40 N. Ky. L. Rev. 401 (2013).

20. Johnson, Paul, Homosexuality and the 
African Charter on Human and Peoples’ 
Rights: What Can be Learned from the 
History of the European Convention on 
Human Rights?, 40 J. L. & Society 249 
(2013).

21. Krotoszynski, Ronald J., The Polysemy of 
Privacy, 88 Ind. L.J. 881 (Summer 2013) 
(exploring the characterization and scope 
of privacy rights under American law in 
comparison with other legal regimes).

22. Krueger, Erik J., God Versus Government: 
Understanding State Authority in the 
Context of the Same-Sex Marriage 
Movement, 7 Liberty U. L. Rev. 235 (Spring 
2013) (Readers get one guess about how 
a student comment published in the law 
review of a holy roller law school views the 
question whether traditional Christian views 
of marriage should trump gay rights).

23. Lavelle, Lydia E., Grassroots Gay Rights: 
Legal Advocacy at the Local Level, 21 Am. 
U. J. Gender Soc. Pol’y & L. 507 (2013).

24. Lindevaldsen, Rena, A State’s Obligation 
to Fund Hormonal Therapy and Sex-
Reassignment Surgery for Prisoners 
Diagnosed with Gender Identity Disorder, 
7 Liberty U. L. Rev. 15 (Fall 2012)(Consider 
the source: writer [Liberty University 
faculty member] argues that state satisfies 
its 8th Amendment obligations for health 
care for transgender inmates by providing 
psychological treatment, and should not be 
required to fund medical treatment beyond 

that, because gender identity disorder is, in 
her view, a “false sense” of gender identity).

25. McMahon, Sean, Deregulate But Still 
Disclose?: Disclosure Requirements for 
Ballot Question Advocacy After Citizens 
United v. FEC and Doe v. Reed, 113 Colum. 
L. Rev. 733 (April 2013).

26. Mgbako, Chi, Book Review, Out in Africa: 
LGBT Organizing in Namibia and South 
Africa, by Ashley Currier, 35 Hum. Rts. Q. 
517 (May 2013).

27. Michaelson, Jay, Argle-Bargle: What Justice 
Scalia Still Doesn’t Get About Marriage, 
2013 WLNR 16493161 (Huffington Post, 
July 8, 2013).

28. Nagle, Luz Estella, Giving Shelter from the 
Storm: Colombians Fleeing Persecution 
Based on Sexual Orientation, 48 Tulsa L. 
Rev. 1 (2012).

29. Orel, Rebecca, Making It Better Now: 
How Advocates Can and Should Use a 
Critical Period for LGBT Youth to Create 
Sustainable Change, 44 Colum. Hum. Rts. L. 
Rev. 577 (Winter 2013).

30. Scott, Sydney, One is Not Born, but Becomes 
a Woman: A Fourteenth Amendment 
Argument in Support of Housing Male-to-
Female Transgender Inmates in Female 
Facilities, 15 U. Pa. J. Const. L. 1259 (April 
2013).

31. Serota, Michael, and Ethan J. Leib, The 
Political Morality of Voting in Direct 
Democracy, 97 Minn. L. Rev. 1596 (May 
2013) (Symposium: A More Perfect Union? 
Democracy in the Age of Ballot Initiatives).

32. Shapiro, Ellen, ’Til Death Do Us Part: 
The Difficulties of Obtaining a Same-Sex 
Divorce, 8 NW J. L. & Soc. Pol’y 208 (Spring 
2013).

33. Spindelman, Marc, Sexuality’s Law, 24 
Colum. J. Gender & L. 87 (2013) (provocative 
inquiry into why gay men have not generally 
resorted to tort law for a remedy against 
those who infected them with HIV, leading to 
larger ruminations about law and sexuality).

34. Tirosh, Yofi, Reciprocal Antidiscrimination 
Arguments, 6 L & Ethics of Hum. Rts. 229 
(2012).

35. Tobias, Carl, Considering Lesbian, Gay, 
Transgender, and Bisexual Nominees for the 
Federal Courts, 90 Wash. Univ. L. Rev. 577 
(2012).

36. Varnado, Sandi S., Avatars, Scarlet ‘A’s, and 
Adultery in the Technological Age, 55 Ariz. 
L. Rev. 371 (Summer 2013) (should “fooling 
around” on-line be considered adultery for 
purposes of divorce law?)

37. Ward, Matthew Alex, The Military Must 
Lead in Advocating for Marriage Equality, 
37 N.Y.U. Rev. L. & Soc. Change 457 (2013).
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EDITOR’S NOTES

This proud, monthly publication 
is edited and chiefly written by 
Professor Arthur Leonard of New 
York Law School, with a staff of 
volunteer writers consisting of 
lawyers, law school graduates, 
current law students, and legal 
workers.

All points of view expressed in 
Lesbian/Gay Law Notes are those 
of the author, and are not official 
positions of LeGaL - The LGBT Bar 
Association of Greater New York or 
the LeGaL Foundation.

All comments in Publications Noted 
are attributable to the Editor. 

Correspondence pertinent to issues 
covered in Lesbian/Gay Law Notes 
is welcome and will be published 
subject to editing. Please address 
all correspondence electronically to 
info@le-gal.org.

SPECIALLY NOTED

The Lambda Literary Award for 
Non-Fiction, announced on June 
2, was awarded to Professor Dale 
Carpenter (University of Minnesota 
Law School) for Flagrant Conduct: 
The Story of Lawrence v. Texas (New 
York: W.W. Norton, 2012). * * * 
Several national LGBT advocacy 
groups have issued a Guide to 
Same-Sex Couples in response to the 
Supreme Court’s rulings in U.S. v. 
Windsor and Hollingsworth v. Perry 
to assist couples in deciding whether 
to marry from a legal standpoint and 
to provide information to married 
couples about their federal rights 
and responsibilities as a result of the 
demise of DOMA Section 3.  Links 
to the fact-sheets comprising the 
guide can be found on the websites 
of the participating organizations: 
LambdaLegal, ACLU LGBT 
Rights Project, Center for American 
Progress, Family Equality Council, 
Freedom to Marry, GLAD, HRC, 
Immigration Equality, NCLR, 
NGLTF and OutServe-SLDN.

Lesbian/Gay Law Notes
Podcast

Check out the Lesbian/Gay 
Law Notes Podcast each month 
to hear our Editor-In-Chief New 
York Law School Professor Art 
Leonard and Brad Snyder, the 
Executive Director of LeGaL, 
weigh-in on contemporary LGBTQ 
legal issues and news.

Listen through iTunes or at 
legal.podbean.com!

Lesbian/Gay Law Notes
Podcast
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