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PRELIMINARY STATEMENT  

Amicus The Lesbian and Gay Law Association Foundation of Greater New 

York (“LeGaL”) submits this brief to propose an articulation of equitable 

considerations that would permit New York courts to determine parentage for 

purposes of standing in custody and visitation proceedings in a fair and predictable 

manner, consistent with the Court of Appeals’ reasoning in Brooke S.B. and 

Estrellita A.  LeGaL is dedicated to improving the administration of the law, 

ensuring full equality for members of the LGBT community, promoting the 

expertise and advancement of LGBT legal professionals, and serving the larger 

community.  Amicus LeGaL comes before this Court as a third-party advocate for a 

standard that is of critical importance to the manner in which LGBT families are 

perceived and protected by the courts of New York.  It does not submit this Amicus 

Brief in support of either party to the above-captioned appeal, nor does it attempt 

to apply the proposed equitable considerations to the facts of that case. 

INTRODUCTION 

In a landmark decision, Brooke S.B. v. Elizabeth A.C.C., 28 N.Y.3d 1 

(2016),1 the New York State Court of Appeals ruled last year that non-biological, 

                                                 
1 LeGaL’s sister organization The LGBT Bar Association of Greater New York (the 
“Association”) represented Petitioner-Respondent Brooke S.B. before the Court of Appeals. 
Neither the views expressed in this brief nor the decision to file it necessarily reflect the views or 
opinions of any judicial member of the Association.  No inference should be drawn that any 
judicial member has participated in the adoption or endorsement of the positions in this brief.  
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non-adoptive parents have standing to pursue custody and visitation, overturning 

nearly twenty-five years of case law that restricted the ability of same-sex or other 

non-traditional parents to seek child custody or visitation in New York courts.  

Returning to a tradition of invoking equity in matters of child welfare, the Court of 

Appeals recognized that the term “parent” in Section 70 of the Domestic Relations 

Law § 70 must evolve to encompass the realities of New York’s diverse families, 

including families with same-sex parents.  Brooke S.B. acknowledged that a more 

flexible definition of “parent” that accounts for equitable principles does not 

derogate from, but in fact fulfills, Section 70’s intent to protect the best interest of 

children in New York.   

Twenty-five years before Brooke S.B. was decided, the Court of Appeals had 

adopted a “bright line” definition of “parent” in Alison D. v. Virginia M., tying it 

exclusively to biology and adoption.  77 N.Y.2d 651 (1991).  In an impassioned 

dissent, then-Judge Kaye warned that this inflexible definition of “parent” would 

render an injustice bound to fall disproportionately on the children of same-sex 

parents, “limiting their opportunity to maintain bonds that may be crucial to their 

development.”  Id. at 658 (Kaye, J., dissenting).  Although she did not enumerate 

specific equitable factors that New York courts should consider in determining 

parentage, Judge Kaye concluded that “well-established principles of equity—

namely ‘Supreme Court’s equitable powers that complement [Section 70]’—
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supplied jurisdiction to act out of ‘concern for the welfare of the child.’” Brooke 

S.B., 28 N.Y.3d at 20 (quoting Alison D., 77 N.Y.2d at 660 (Kaye, J., dissenting)). 

The Brooke S.B. court expressly overturned Alison D.’s “bright-line” 

limitation of parentage to biological and adoptive ties, and ruled that parentage 

may be determined based on clear and convincing evidence of a pre-conception 

agreement to co-parent a child.  While the Brooke S.B. court declined to articulate 

other factors that could lead a court to determine parentage in cases where there 

was no pre-conception agreement, it explicitly stated that “what factors a petitioner 

must establish to achieve standing based on equitable estoppel are matters left for 

another day, upon a different record.”  28 N.Y.3d at 28.  In Brooke S.B.’s 

companion case, Estrellita A., the Court of Appeals likewise declined to enumerate 

broader equitable factors that courts should consider in determining parentage, 

instead upholding the Appellate Division’s determination that judicial estoppel 

prevented a party from disputing the parentage of a petitioner who had been found 

liable for child support.  28 N.Y.3d at 28-29.   

In the year since Brooke S.B. was decided, New York courts have followed 

the reasoning of the Court of Appeals and embraced broader conceptions of 

“parent” and “family,” including in cases where parents had entered into a pre-

conception agreement.  Recently, a family court “upon a different record” than 

Brooke S.B. took up the Court of Appeals’ invitation to consider “standing based 



  
 
 
 

4 

on equitable estoppel” to find parentage on the basis of equitable estoppel in the 

absence of a pre-conception agreement.  See Matter of J.C. v. N.P., NYLJ 

1202799690525 (Fam. Ct. Nassau Cty. Sept. 27, 2017).  Finding no further 

guidance in Brooke S.B. as to what factors or equitable considerations should 

underlie parentage determinations in the context of Section 70, the family court 

looked to equitable estoppel standards that have been applied in the context of 

paternity proceedings.  The family court did not set out an “exclusive list” of 

factors relevant to determining parentage, instead considering a broad range of 

evidence from both before and after the birth of the children in question.   

As cases factually distinct from Brooke S.B. and Estrellita A. are coming 

before the courts of New York in greater numbers, the equitable considerations for 

determining parentage are now ripe for consideration.  The instant case presents 

this Court with an opportunity to articulate what equitable parentage considerations 

would be fair and workable, providing New York’s courts and families alike with 

greater certainty as to who will have standing to seek custody or visitation.   

Amicus LeGaL proposes three equitable considerations to guide New York 

courts in determining parentage in cases not squarely addressed by Brooke S.B. and 

Estrellita A.: First, courts should consider evidence showing directly or indirectly 

that a petitioner intended to become a parent, with the explicit or implicit consent 

of a biological or adoptive parent who benefits from legal rights to the child.  
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Second, courts should consider whether the petitioner has established through his 

or her conduct that he or she acts as a parent, including undertaking responsibility 

for the child’s care, education, and development.  Third, courts should continue to 

give great weight to the child’s perspective on the establishment of a bonded 

parental relationship, which is presented in the manner that the court deems best 

suited to the circumstances, including by way of direct evidence in camera, 

through professional evaluations, and by an attorney for the child appointed by the 

court.   

Articulating these equitable considerations would benefit New York’s courts 

and families by: (a) providing a clear, workable, and fair standard for determining 

parentage; (b) safeguarding, as much as possible, against abuse; (c) striking a 

proper balance between the fundamental rights of parents and protecting the 

dignity and rights of children; and (d) embracing the gamut of New York’s diverse, 

contemporary families.   

Numerous jurisdictions have adopted multifactor tests that have proven 

workable and reliable, or have otherwise acted to eliminate discrimination by 

recognizing parental rights of former same-sex partners.  Empirical reviews by 

scholars support the prudence and practicality of recognizing functional parentage.  

Drawing on the decades of experience in other jurisdictions, but recognizing 

Brooke S.B.’s implicit recognition that courts’ equitable powers allow them to 
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embrace considerations more elastic than a test with specific requirements, the 

three equitable parentage considerations proposed herein allow for courts to assign 

appropriate weight to specific evidence as the circumstances indicate.  They 

address issues of fairness and equality by treating same-sex and opposite-sex 

parents equally and avoiding interpretations of the law that would violate the 

constitutional rights of LGBT parents.   

This Court, invoking its equitable powers, has the opportunity to further the 

logic and fairness that underlie Brooke S.B. by adopting the three equitable 

parentage considerations that Amicus proposes.  These considerations would apply 

to all of New York’s families in a manner that is non-discriminatory and practical, 

and would instruct courts to consider all of the relevant interests in the 

relationships between and among parents and children, while always retaining the 

central focus on the best interest of the child. 

I. HISTORICAL OVERVIEW AND CURRENT STATE OF THE LAW 

A. Consistent with New York’s Long Tradition of Equity in Matters 
of Child Welfare, New York Courts Historically Have Applied 
Section 70 in a Manner that Serves the Child’s Best Interest 

Under Section 70, a “parent” has standing to apply for a writ of habeas 

corpus to seek custody or visitation of a minor child residing within the state.  N.Y. 

DOM. REL. LAW § 70.  Once a petitioner demonstrates parental standing, Section 

70 provides that the court shall determine what is in the “best interest of the child,” 
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and shall award custody or visitation rights accordingly.  Id.  The statute does not 

define the term “parent,” instead leaving it to be interpreted by the courts.  Brooke 

S.B., 28 N.Y.3d at 18.   

Section 70 is not the “exclusive or the only authority for the exercise of the 

power of [courts] over the custody and possession of minor children[.]”  Ex parte 

People ex rel. Cox, 124 N.Y.S.2d 511, 514 (Sup. Ct. Erie Cty. 1953) (citation 

omitted); see Finlay v. Finlay, 240 N.Y. 429, 433 (1925); Sandfort v. Sandfort, 278 

A.D. 331, 335 (1st Dep’t 1951).  Rather, a long tradition of jurisprudence in New 

York recognizes that courts have inherent powers in equity to adjudicate custody 

and visitation rights as will best serve the welfare of the child.  See Debra H. v. 

Janice R., 14 N.Y.3d 576, 609 (2010) (Ciparick, J., concurring).   

At heart, equity is the power of the court to do what is just.  It has been 

described “as the application of the dictates of conscience or the principles of 

natural justice to the settlement of controversies.”  Flushing Nat’l Bank v. Mun. 

Assistance Corp. for City of New York, 84 Misc. 2d 976, 984 (Sup. Ct. Spec. Term 

N.Y. Cty. 1975), rev’d, 40 N.Y.2d 731 (1976).  New York’s development of a 

large body of statutory law has not disturbed the inherent equity powers of the 

courts, which remain unimpaired “except[ ] where a statute is so rigid as to inhibit 

the application of equitable doctrines.”  Syracuse Trust Co v. Corey, 167 Misc. 

506, 512 (Sup. Ct. Onondaga Cty. 1937).   
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Historically, New York courts did not view Section 70 as a statute so rigid as 

to foreclose courts’ equitable powers.  See Brooke S.B., 28 N.Y.3d at 24.  To the 

contrary, Section 70 “evolved in harmony with these equitable practices.”  Id. at 

23-24; see also Finlay, 240 N.Y. at 433 (“Nothing in [DRL § 70] affects [the] 

jurisdiction[] inherent in courts of equity, or changes or diminishes the remedy 

available[.]”)  Prior to 1964, for example, only a “husband” or “wife” living within 

the State, and legally separated from his or her spouse, had standing to bring a 

proceeding under Section 70.  Alison D., 77 N.Y.2d at 659 (Kaye, J., dissenting).  

In the interest of fairness, however, courts did not apply the statute so strictly.  See 

id.  Recognizing the value of this judicial evolution, the Legislature in 1964 

broadened Section 70 to grant standing to “either parent,” regardless of separation.  

Id.  In doing so, the Legislature overtly sought “to bring [S]ection 70 into 

conformity with what the courts were already doing.”  Id.  The amendment 

therefore reflected—rather than precipitated—equitable judicial principles that 

favored the elimination of sex-based assumptions and a shift in focus towards 

children and their best interest.   

Consistent with this tradition of equity, New York courts routinely invoked 

the doctrine of equitable estoppel in matters of child welfare prior to the Court of 

Appeals’ 1991 decision in Alison D.  Rooted in principles of honesty and fair 

dealing, equitable estoppel “prevent[s] the enforcement of rights which would 
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work fraud or injustice upon the person against whom enforcement is sought and 

who, in justifiable reliance upon the opposing party’s words or conduct, has been 

misled into acting upon the belief that such enforcement would not be sought.”  

Nassau Trust Co. v. Montrose Concrete Prods. Corp., 56 N.Y.2d 175, 184 (1982); 

see also Romano v. Metro. Life Ins. Co., 271 N.Y. 288, 293 (1936) (“A party may 

not, even innocently, mislead an opponent and then claim the benefit of his 

deception.”)  Whereas equitable estoppel in most cases is a question of the parties’ 

words and actions with regard to one another, estoppel as applied in matters of 

child welfare fundamentally involves the rights of a child and, thus, the parties’ 

words and conduct towards the child are of fundamental significance.  Matter of 

Shondel J. v. Mark D., 7 N.Y.3d 320, 330-31 (2006) (“[F]atherhood by estoppel 

does not contemplate a contest between two adults to see who is the more innocent.  

The child is entirely innocent and by statute the party whose interests are 

paramount.”)   

In Boyles v. Boyles, for example, a petitioner sought custody of a child he 

believed to be his biological son based on representations made by the mother.  95 

A.D.2d 95, 95-96 (3d Dep’t 1983).  In addition to telling the petitioner he was the 

father and listing him on the child’s birth certificate, the mother encouraged the 

development of a father-son relationship between the petitioner and child.  Id. at 

97-98.  Although the mother contested the petitioner’s standing to seek custody 
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through proof that he was not, in fact, the biological father, the Appellate Division 

rejected her challenge and permitted the petitioner to pursue custody as a matter of 

equitable estoppel.  Id. at 98-100.  The Appellate Division explained that estoppel 

was “not founded merely on respondent’s false statements as to the identity of the 

child’s father,” but also arose “out of petitioner’s justifiable reliance upon 

respondent’s conduct in effectively authorizing and encouraging the development 

of a father-son relationship.”  Id. at 98.  In other words, equity would not sever the 

bonds between father and child without a consideration of the child’s best interest, 

particularly since the mother herself fostered those bonds and thus “put the child in 

a situation where his welfare could be affected drastically.”  Id. at 99.   

Accordingly, while Section 70 requires a determination of parental standing, 

it does not purport to define a “parent” or which qualities and circumstances, when 

shown to exist in the context of a parent-child relationship, make someone a 

“parent.”  Indeed, lawmakers could never reduce to statutory text a definition of 

“parent” that would honor all of the diverse circumstances in which parentage 

exists from a child’s perspective, without dependence on biology or adoption.  The 

Legislature instead left this profound responsibility to the courts, which by their 

closeness to the facts of each particular case are better suited to determine 

parentage consistent with not only the text of Section 70, but also its guiding 

principle to protect the best interest of the child. 
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B. The Court of Appeals in Brooke S.B. Returned to a Tradition of 
Invoking Equity in Matters of Child Custody and Visitation, 
Affirming that Equitable Considerations Can Confer Standing  

In 1991, in Alison D., the Court of Appeals broke from New York’s tradition 

of invoking equity in matters of child custody and visitation, opting instead for the 

ministerial appeal of a bright-line rule for determining standing under Section 70.  

The court thus adopted an inflexible definition of “parent” fixed exclusively to 

biology or adoption.  77 N.Y.2d at 656-57.  Eschewing recognition of its inherent 

powers in equity to secure the welfare of minors, the court explicitly ruled that the 

Legislature’s use of the term “parent” in Section 70 left no room for courts to 

extend standing on the basis of equitable considerations.  Id. at 657.  Effectively, 

the court interpreted the legislature’s non-definition of “parent” as restricting 

standing to traditional and outmoded notions of parentage, rather than leaving 

courts latitude to craft a definition capable of accommodating diverse families and 

changing times.  See id.   

As then-Judge Kaye predicted in her powerful dissent, the inflexible 

definition of “parent” adopted by the majority inflicted disproportionate harm upon 

the children of non-traditional couples, including same-sex parents.  See id. at 657-

58 (Kaye, J., dissenting).  In a State that denied same-sex parents the right to marry 

at that time, Alison D. was destined to cause ever more indignity each time a 

mother or father, and “parent” in all but biology or formal adoption, was severed 
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from a child without any meaningful recourse.  In this regard, Judge Kaye 

underlined Alison D.’s incongruity with the legislative intent of Section 70.  Id. at 

659.  As she explained in her dissent, “[w]e have not previously taken such a hard 

line in these matters, but in the absence of express legislative direction have 

attempted to read otherwise undefined words of the statute so as to effectuate the 

legislative purpose.”  Id.  Judge Kaye disagreed that the intent of Section 70 could 

be effectuated by a narrow and inflexible definition of “parent,” which denied 

standing to a broad class of non-biological parents and thereby foreclosed any 

inquiry into the child’s best interest. 

According to Judge Kaye, therefore, the Court of Appeals had “turn[ed] its 

back on a tradition of reading of [S]ection 70 so as to promote the welfare of the 

children.”  Id. at 660.  In line with that tradition, Judge Kaye argued that Section 

70 should be read to confer standing upon non-biological, non-adoptive parents 

found to be acting “in loco parentis.”  Id. at 662.  Judge Kaye further proposed that 

the factors warranting such a finding could be embodied in a multifactor test 

designed to protect all relevant interests, including those of the biological parent 

and child.  Id.  While Judge Kaye refrained from enumerating a list of those factors 

in her dissent, she noted that it is “it is surely within [the courts’] competence to do 

so.”  Id.   
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In 2016, in Brooke S.B., the Court of Appeals again had the opportunity to 

question whether the concerns articulated in Judge Kaye’s dissent compelled a 

conclusion that Alison D. was no longer viable.  In proceedings below, the Family 

Court and Appellate Division had denied standing to the petitioner, a non-

biological parent who sought custody and visitation of the child she agreed to have 

with her former same-sex partner.  Brooke S.B., 28 N.Y.3d at 14.  Under Alison D., 

the petitioner was barred from pursuing such rights.   

Echoing Judge Kaye’s dissent, the Court of Appeals in Brooke S.B. 

characterized the holding of Alison D. as “[d]eparting from [a] tradition of 

invoking equity.”  Id. at 24.  Whereas courts in New York “historically exercised 

their inherent equity powers and authority in order to determine who is a parent 

and what will serve a child’s best interests,” the Alison D. court had forsaken that 

tradition in the interest of having a bright-line rule.  Id. at 23 (internal quotation 

marks omitted).  The Court of Appeals in Brooke S.B. reasoned that such a rule, 

even if adopted to promote laudable goals such as certainty and predictability, was 

no longer tenable in light of the injustice it rendered upon whole classes of people, 

including same-sex parents and their children.  Id. at 26.  Furthermore, in view of 

the U.S. Supreme Court’s reasoning in Obergefell v. Hodges that extended 

marriage equality to same-sex couples, the “foundational premise of heterosexual 

parenting” inherent in Alison D. was inconsistent with the equal protection and 
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dignity that families with same-sex parents are due under the law.  Id. at 24-25.  

The Court of the Appeals therefore overturned Alison D., and with it, rejected the 

conclusion that courts’ powers in equity are nullified when interpreting and 

applying Section 70.  Harking back to a long tradition of equity, the Court of 

Appeals announced that it would no longer be bound by “an overly-restrictive 

definition of ‘parent’ that sets too high a bar for reaching a child’s best interest and 

does not take into account equitable principles.”  Id. at 26.   

Having rejected Alison D.’s definition of “parent”, the Court of Appeals was 

left to grapple with the question of how standing should be decided in cases, 

including the ones before it, where the petitioner lacks a biological or adoptive 

connection to the child.  Petitioners, the attorney for the child in Brooke S.B., and 

certain amici urged the Court of Appeals to adopt a multifactor test that would 

spell out with certainty the specific considerations a court should weigh to 

determine standing in such cases.  Id. at 27.  The Court of Appeals declined the 

invitation to announce a test, reasoning that it was not necessary to do so in light of 

petitioner Brooke S.B.’s evidence that she had entered into a pre-conception 

agreement with the respondent to conceive and raise the child at issue.  Id. at 27-

28.  Applying equitable reasoning, the Court of Appeals held that such an 

agreement would be sufficient to establish standing under Section 70 if proven by 

clear and convincing evidence.  Id.  This “conception test,” as the Court of Appeals 
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called it, implicitly recognized that a partner who enters into such an agreement 

justifiably forms an expectation and intent to be a parent that is acceded to by the 

biological or adoptive parent.  To allow the biological or adoptive parent to 

thereafter deny the partner’s parentage would unfairly ignore the justifiable 

reliance he or she placed on the agreement.  In other words, the biological or 

adoptive parent must be estopped from staking out a position inconsistent with his 

or her pre-conception agreement.2  

Importantly, the Court of Appeals acknowledged that the conception test is 

not the only circumstance in which equitable considerations could confer standing 

upon a non-biological, non-adoptive parent.  The Brooke S.B. court declined to 

enumerate the circumstances or equitable considerations courts should consider in 

other cases.  Those were matters “left for another day, upon a different record.”  Id. 

at 28.  Nevertheless, the Court of Appeals left no doubt that equitable estoppel is a 

valid basis for standing under Section 70, and that estoppel may be premised on 

considerations beyond the conception test it applied.   

                                                 
2 In Estrellita A. v. Jennifer L.D., a companion case decided simultaneously with Brooke S.B., 
the Court of Appeals also applied equitable reasoning to determine that the petitioner had 
standing to pursue visitation.  Rather than equitable estoppel, in Estrellita A. the Court of 
Appeals relied on the doctrine of judicial estoppel to hold that the respondent was barred from 
challenging the petitioner’s parentage because respondent had previously brought a proceeding 
to charge the petitioner with child support obligations.  See 28 N.Y.3d at 16-18, 28-29.  Having 
prevailed in her argument that Estrellita A. was a parent for child support purposes, the 
respondent was precluded from taking the contrary position in visitation proceedings that the 
petitioner was not, in fact, a parent to the child.  See id. 
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Indeed, a central rationale underlying Brooke S.B. is that the definition of 

“parent” adopted in Alison D. set “too high a bar” for reaching an inquiry as to the 

child’s best interest.  See id. at 26.  Instead, a more flexible definition of “parent” 

was needed to encompass more diverse families and to provide the children of 

those families an opportunity to “have the love and support of two committed 

parents,” rather than summarily denying that opportunity on the basis of rigid 

rules.  See id. at 25-26.  It would be antithetical to read Brooke S.B. as limiting 

parental standing only to the conception test in the absence of marriage or 

adoption.  Such a reading—apart from defying the very logic the Court of Appeals 

employed in reaching its decision—would undermine Brooke S.B.’s framework for 

applying Section 70 fairly and flexibly.  

In fact, in applying Brooke S.B., courts in New York have already 

interpreted its holding as permitting equitable considerations beyond the 

conception test.  In Matter of J.C. v. N.P., for example, there was no dispute that 

the petitioner seeking custody had no biological or adoptive connection to the 

child, and never entered into a pre-conception agreement with the biological 

parent.  Despite the inapplicability of the conception test, the Family Court refused 

to apply Brooke S.B.’s holding so strictly as to foreclose consideration of whether 

other factors might provide an equitable basis for standing.  As the court reasoned, 

Brooke S.B. made clear that some further inquiry is warranted where the 
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conception test does not apply.  The court ultimately deemed it unnecessary to 

identify any particular “test” it was using, and instead considered a range of 

evidence to determine standing.  Among other areas of inquiry, the court focused 

on whether the petitioner had held herself out as a parent, whether the respondent 

condoned and fostered the relationship between the petitioner and the children, 

whether the petitioner assumed the responsibilities of caring for the children, and 

whether the children referred to and viewed the petitioner as a parent.  Id.  Based 

on a comprehensive consideration of the evidence on these points, the court 

concluded that the petitioner had demonstrated parentage by clear and convincing 

evidence.  

While the foregoing discussion focuses on the rights of non-biological, non-

adoptive parents to seek custody and visitation, it should not be read to imply that 

the rights of biological or adoptive parents are any less important or worthy of 

protection.  Indeed, while Brooke S.B. broadened the class of people entitled to 

seek custody and visitation under Section 70, it also reaffirmed the “substantial and 

fundamental right of biological or adoptive parents to control the upbringing of 

their children.”  Brooke S.B., 28 N.Y.3d at 26.  The Court of Appeals emphasized 

that “the fundamental nature of those rights mandates caution in expanding the 

definition of [the] term [“parent”] and makes the element of consent of the 

biological or adoptive parent critical.”  Id. 
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This balancing of rights as between parents, to say nothing of the paramount 

rights of the child, can only be undertaken unevenly and unpredictably without 

guideposts from New York’s appellate courts.  Yet that is the position in which the 

lower courts now find themselves: the Court of Appeals acknowledged that 

equitable considerations may confer standing in appropriate circumstances, but did 

not articulate what those factors are outside of the context of the conception test.  

By articulating a standard of relevant equitable considerations, this Court will 

promote consistency and predictability in how matters of child custody and 

visitation are resolved, while at the same time allowing families to understand with 

more certainty and reliability who will be a considered a “parent” for purposes of 

seeking custody and visitation.  It is to these ends that Amicus LeGaL proposes that 

the following equitable parentage considerations be taken into account where there 

is no biological or adoptive connection to the child, and where the conception test 

does not apply.  

II. EQUITABLE PARENTAGE CONSIDERATIONS 

A. New York Needs a Functional and Non-Discriminatory Parentage 
Test That Embraces Its Diverse Family Structures  

Amicus’s proposed equitable considerations are designed to achieve multiple 

goals, including: (a) providing a clear, workable, and fair standard for determining 

parentage; (b) safeguarding, as much as possible, against abuse by looking at 

various factors across the relationship between the petitioner and the biological or 
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adoptive parent, as well as the petitioner and the child; (c) striking a proper balance 

between the fundamental rights of parents and the fundamental rights of children; 

and (d) encompassing the wide variety of families in New York.   

These goals accord with the reality of family life in the United States in 

general and the State of New York in particular.  According to the U.S. Census 

Bureau, nearly 100,000 same-sex couples in the United States in 2012 had their 

own children living in their home.  See JONATHAN VESPA ET AL., AMERICA’S 

FAMILIES AND LIVING ARRANGEMENTS: 2012 24 tbl. 9 (Aug. 2013), 

https://www.census.gov/prod/2013pubs/p20-570.pdf.3  In New York State, the 

Williams Institute estimates that there are almost 50,000 same-sex couples, and 

that approximately 16% of those couples have children.4  As the U.S. Supreme 

Court also recognizes, “[t]he demographic changes of the past century make it 

difficult to speak of an average American family.  The composition of families 

varies greatly from household to household.”  Troxel v. Granville, 530 U.S. 57, 63 

(2000) (plurality).   

                                                 
3 Note that the Census Bureau defines “own children” narrowly to include only biological, step 
or adopted children. 
4 THE WILLIAMS INSTITUTE, Population Density of Same-Sex Couples, 
https://williamsinstitute.law.ucla.edu/visualization/lgbt-stats/?topic=SS&area=36#density (last 
visited Oct. 30, 2017). 
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B. The Equitable Parentage Considerations Encompass a 
Petitioner’s Intent to Become a Parent, His or Her Conduct as a 
Parent, and Consent to the Petitioner’s Role as a Parent  

Amicus proposes the following equitable parentage considerations, which 

draw on—but are not constrained by—the tests that other states have applied, and 

have the potential to best achieve the goals discussed above:  

First, a petitioner must demonstrate his or her intent to become a parent, 

coupled with the consent of a biological or adoptive parent who has legal rights to 

the child. This means that the biological or adoptive parent must have consented 

to—whether by words or actions—and fostered the petitioner’s formation and 

establishment of a parental relationship with the child.  Once the family’s conduct 

demonstrates a parent’s consent to co-parentage, that consent cannot be 

retroactively and unilaterally withdrawn.  This first consideration will provide 

certainty for parents when becoming a co-parent with another individual.   

Second, after the child is born, adopted, or co-parented, the petitioner must 

demonstrate through his or her conduct that he or she is a parent.  Hallmarks of 

parental conduct include circumstances in which the petitioner assumed the 

obligations of parenthood by taking significant responsibility for the child’s care, 

education, health, and development, including contributing towards the child’s 

support, without expectation of financial compensation.  This second consideration 

recognizes the practical reality that parents must care for a child in order to be 
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recognized as a parent under the law.  Importantly, however, the Court of Appeals 

recognizes that there are no bright line or definitive hallmarks of acting as a parent, 

and that courts may decide whether an individual acted as a parent based on the 

facts of a particular case.   

Third, where parentage is disputed, the child’s views should continue to be 

given weight in determining standing. The court should consider whether the child 

and the petitioner have established a bonded, dependent relationship, such that the 

child considers the petitioner a parent.  This third consideration recognizes that the 

child is the person most fundamentally affected by courts’ parentage decisions.  

Importantly, courts have many ways to understand the child’s views, including by 

appointing an attorney for the child,5 ordering a professional examination of the 

child, and conducting an in camera hearing with the child. 

                                                 
5  Both Family Court and Supreme Court have the authority to appoint an attorney for the child 
in appropriate circumstances.  Under the Family Court Act, attorneys for children are appointed 
“for children who often require the assistance of counsel to help protect their interests and to help 
them express their wishes to the court.”  FAM. CT. ACT § 241.  Likewise, Supreme Court is 
empowered to appoint an attorney for the child in disputes affecting custody.  22 NYCRR § 
202.16(f)(3). The purpose of an attorney for the children is “to help protect their interests and to 
help them express their wishes to the court.” Jorge A. v. Aileen N., 52 Misc. 3d 1213(A), 41 
N.Y.S.3d 719 (Fam. Ct. Monroe Cty. 2016).  The attorney may act as “champion of the child’s 
best interest, as advocate for the child’s preferences, as investigator seeking the truth on 
controverted issues, or may serve to recommend alternatives for the court’s consideration.”  
Koppenhoefer v. Koppenhoefer, 159 A.D.2d 113, 117 (2d Dep’t 1990) (citing FAM. CT. ACT § 
249).   
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C. The Proposed Equitable Parentage Considerations Draw on 
Other Jurisdictions’ Experience Employing Multifactor Tests  

Numerous jurisdictions in the United States have adopted multifactor tests, 

which their courts can apply fairly and equitably. In In re Custody of H.S.H.-K., for 

example, the Wisconsin Supreme Court adopted a test that is based on elements 

similar to the equitable parentage considerations Amicus LeGaL proposes herein.  

193 Wis. 2d 649, 694-95, 533 N.W.2d. 419 (Wis. 1995).  H.S.H.-K. involved a 

same-sex couple who decided to have a child during the course of a committed 

relationship.  Id. at 659-60.  The respondent, the biological mother, became 

pregnant via artificial insemination and gave birth to the child.  Id. at 660.  

Thereafter, the petitioner was the primary source of financial support for the child, 

while both the petitioner and respondent shared child-care responsibilities.  Id.  

Following a separation, the respondent moved out of the shared home and took the 

child with her, eventually cutting off the petitioner’s contact with the child.  Id. at 

661.  The petitioner thereafter brought a petition for child custody and visitation.  

Id. at 661-62.   

Invoking its equitable powers, the Wisconsin Supreme Court held that the 

lack of a biological or adoptive relationship to the child did not preclude a 

petitioner from establishing parental standing.  Id. at 694-96.  The court articulated 
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a multifactor test for Wisconsin courts to use in evaluating parental standing, and 

remanded the case for further consideration.  Id. at 694-97.   

Under the H.S.H.-K. test, a former partner seeking custody or visitation has 

standing only if he or she can establish that: (i) the biological or adoptive parent 

consented to, and fostered, his or her formation and establishment of a parent-like 

relationship with the child; (ii) he or she lived together with the child in the same 

household; (iii) he or she assumed the obligations of parenthood by taking 

significant responsibility for the child’s care, education, and development, 

including contributing towards the child’s support, without expectation of financial 

compensation; and (iv) he or she has been in a parental role for a length of time 

sufficient to have established with the child a bonded, dependent relationship that 

is parental in nature (collectively, the “Wisconsin Test”).  Id. at 694-95.   

At least thirteen other jurisdictions have adopted, judicially or otherwise, 

either the Wisconsin Test or another multifactor test encompassing similar factors.6  

                                                 
6 See ARIZ. REV. STAT. ANN. § 25-409 (providing a multifactor test to determine who other than a 
legal parent may petition the court for legal decision-making authority or placement of a child); 
13 Del. C. § 8-201(c) (providing a multifactor test for de facto parent status); D.C. CODE §§ 16-
831.01 et seq. (providing a multifactor test to determine if a person is “de facto parent” who has 
standing to seek custody or visitation); KY. REV. STAT. ANN. § 403.270 (providing a multifactor 
test to determine who is de facto custodian that has standing to seek custody or visitation); MINN. 
STAT. ANN. § 257C.04(c) (outlining a multifactor test for establishing custody and noting that 
“[t]he court must not give preference to a party over the de facto custodian or interested third 
party solely because the party is a parent of the child”); OR. REV. STAT. ANN. § 109.119 
(permitting a person who has established a “child-parent relationship” to petition for custody and 
providing a multifactor test for what constitutes a “child-parent relationship”); Hickey v. Hickey, 
No. FA000162519S, 2008 Conn. Super. LEXIS 2975 (Conn. Super. Ct. Nov. 18, 2008) (citing 
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Such multifactor parentage tests are regarded as fair, equitable, and workable by 

academics, courts, and legislatures around the country.  In one illustrative case, 

V.C. v. M.J.B., the New Jersey Supreme Court was faced with a child custody 

dispute between two former same-sex partners.  163 N.J. 200, 748 A.2d 539 (N.J. 

2000).  During the course of the relationship, the respondent became pregnant via 

artificial insemination and gave birth to twins.  Id. at 206-07.  Thereafter, the 

parties shared in the responsibilities of caring for the children.  Id. at 206-08.  

However, the parties’ relationship eventually ended and the respondent, the 

biological mother, limited the petitioner’s contact with the children.  Id. at 210.   

                                                 
H.S.H.-K. with approval and outlining a multifactor factor test); Smith v. Guest, 16 A.3d 920 
(Del. 2011) (affirming constitutionality of the multifactor test and granting non-biological, non-
adoptive mother standing to pursue joint legal and physical custody); E.N.O. v. L.M.M., 429 
Mass. 824, 711 N.E.2d 886 (Mass. 1999) (affirming judgment granting non-adoptive, non-
biological mother visitation with child, emphasizing that recognition of such parenthood “is in 
accord with notions of the modern family”); Stankevich v. Milliron, 313 Mich. App. 233, 882 
N.W.2d 194 (Mich. Ct. App. 2015) (affirming the multifactor equitable parent doctrine outlined 
in Atkinson v. Atkinson, 160 Mich. App. 601, 408 N.W.2d 516 (1987) and extending it to same-
sex couples); V.C. v. M.J.B., 163 N.J. 200, 748 A.2d 539 (N.J. 2000) (citing H.S.H.-K. with 
approval and granting non-biological, non-adoptive mother standing to seek visitation pursuant 
to psychological parent doctrine); Middleton v. Johnson, 369 S.C. 585, 633 S.E.2d 162 (S.C. 
2006) (adopting the Wisconsin test); In re Parentage of L.B., 155 Wash. 2d 679, 122 P.3d 161 
(Wash. 2005) (adopting the Wisconsin test notwithstanding that “current statutory scheme 
reflects the unsurprising fact that statutes often fail to contemplate all potential scenarios which 
may arise in the ever changing and evolving notion of familial relations”); Clifford K. v. Paul S. 
ex rel. Z.B.S., 217 W. Va. 625, 619 S.E.2d 138 (W. Va. 2005) (outlining a multifactor test for 
determining who is a psychological parent, finding that the non-adoptive, non-biological mother 
was a psychological parent and reversing lower court judgment denying her standing to seek 
custody). 
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In proceedings to determine custody, the respondent argued that her status as 

biological parent to the children gave her a fundamental right to custody that could 

not be abridged absent some finding that she had abandoned the children or was 

unfit to be a parent, neither of which the petitioner alleged.  Id. at 217-19.  The 

New Jersey Supreme Court, however, concluded that the rights of a fit biological 

parent, while fundamental, are not absolute and may be subject in exceptional 

circumstances to the custody rights of a “de facto” or “psychological” parent—i.e., 

a functional parent without formal biological or adoptive ties to a child.  Id.  In 

considering what test should apply to evaluate whether a petitioner has established 

standing as a psychological parent, the court looked to multifactor tests adopted in 

jurisdictions across the United States.  Calling it the “most thoughtful and inclusive 

definition of de facto parenthood,” the court ultimately adopted a version of the 

Wisconsin Test as the applicable judicial standard in New Jersey.  Id. at 223-27.  

Based on application of the test, the court held that the petitioner met the definition 

of a psychological parent and thus had standing to pursue child custody and 

visitation.  Id. at 229-30.   

Likewise, jurisdictions that have not adopted the Wisconsin Test or another 

multifactor test have addressed parental status in LGBT families in ways that have 
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proven workable and non-discriminatory.7  For example, in In re E.L.M.C., the 

parties had lived together for many years as same-sex domestic partners and 

adopted a child.  100 P.3d 546, 549 (Colo. App. 2004).  The appellant adopted the 

child in her name only because of an adoption regulation against same-sex parent 

                                                 
7 See HAW. REV. STAT. ANN. § 571-46(a)(2) (noting that “[a]ny person who has had de facto 
custody of the child in a stable and wholesome home and is a fit and proper person shall be 
entitled prima facie to an award of custody”); Bethany v. Jones, 2011 Ark. 67, 378 S.W.3d 731 
(Ark. 2011) (applying doctrine of in loco parentis and finding that non-adoptive, non-biological 
mother was a parent); Elisa B. v. Emily B., 37 Cal. 4th 108, 117 P.3d 660 (Cal. 2005) (holding 
that the provision of the Uniform Parentage Act which states that a man is presumed to be the 
natural father of a child if he receives the child into his home and openly holds out the child as 
his natural child, applies equally to women); In re E.L.M.C., 100 P.3d 546 (Colo. App. 2004) 
(awarding joint parental responsibility to non-biological, non-adoptive mother); In re T.P.S., 
2012 IL App (5th) 120176, 978 N.E.2d 1070 (Ill. App. Ct. 2012) (reversing order denying 
standing to non-biological, non-adoptive mother, explaining, “[i]f an unmarried person causes 
the birth of a child by the deliberate, premeditated conduct of artificial insemination under the 
express agreement with the mother to serve as a coequal parent, that person should receive the 
same treatment in the eyes of the law as a person who biologically causes conception”); In re 
A.B., 837 N.E.2d 965 (Ind. 2005) (former domestic partner not precluded from bringing action 
for parenting rights and responsibilities in view of child’s best interest); C.E.W. v. D.E.W., 845 
A.2d 1146 (Me. 2004) (explaining that courts may award parental rights to non-biological, non-
adoptive parents in view of their equitable powers); In re L.F.A., 353 Mont. 220, 220 P.3d 391 
(Mont. 2009) (affirming a joint parenting plan for same-sex partners and holding that the same-
sex partner who was not biologically related to the child had standing to bring an action for a 
parenting plan and that she did not need to prove that the biological parent was unfit); Kulstad v. 
Maniaci, 352 Mont. 513, 220 P.3d 595 (Mont. 2009) (affirming decision to award parental 
interest to non-adoptive mother); In re Guardianship of Madelyn B., 166 N.H. 453, 98 A.3d 494 
(N.H. 2014) (recognizing claim for presumed parentage by non-adoptive, non-biological 
mother); Chatterjee v. King, 280 P.3d 283 (N.M. 2012) (non-biological, non-adoptive mother 
had standing to pursue joint custody pursuant to parental presumption provisions of Uniform 
Parentage Act); Boseman v. Jarrell, 364 N.C. 357, 704 S.E.2d 494 (N.C. 2010) (affirming grant 
of custody to non-adoptive, non-biological mother); Ramey v. Sutton, 362 P.3d 217 (Okla. 2015) 
(recognizing that non-adoptive, non-biological mother stood in loco parentis to child); T.B. v. 
L.R.M., 567 Pa. 222, 786 A.2d 913 (Pa. 2001) (former same-sex partner who had not adopted her 
non-biological child nonetheless had standing to seek partial custody pursuant to doctrine of in 
loco parentis); Rubano v. DiCenzo, 759 A.2d 959 (R.I. 2000) (holding the family court had 
jurisdiction to determine whether non-biological, non-adoptive ex-partner was a de facto parent 
of child born during the relationship). 
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adoptions.  Id. at 549.  The Colorado Court of Appeals held that the duration, 

closeness, and continuity of appellee’s relationship with the child, as well as the 

proof of threatened emotional harm to the child if parental responsibilities were 

denied to appellee, provided a sufficiently compelling reason to interfere with 

appellant’s parental rights.  Id. at 548-49.  The court therefore affirmed an award of 

joint parenting responsibilities.  Id.   

D. The Proposed Equitable Parentage Considerations Safeguard 
against Potential Abuse while Taking into Consideration Parental 
Rights and the Best Interest of the Child 

The Court of Appeals in Brooke S.B. expressed concern that a parentage test 

be “appropriately narrow” such that the “fundamental rights to which biological 

and adoptive parents are undeniably entitled” are protected.  Brooke S.B., 28 

N.Y.3d at 27.  In doing so, the Court expressly rejected dicta from earlier cases in 

which members of the Court of Appeals had described the Wisconsin Test and 

others like it as “complicated,” “inherently unpredictable,” encouraging of 

“contentious, costly, and lengthy” litigation that “threatens to trap single biological 

and adoptive parents and their children in a limbo of doubt” resulting in “endless 

misery for children and adults alike.”8  Debra H., 14 N.Y.3d at 594-96, n.4, 610.  

                                                 
8 Moreover, scholars who have empirically reviewed application of the Wisconsin and similar 
tests found that earlier concerns have not been borne out.  See Carlos A. Ball, Rendering 
Children Illegitimate in Former Partner Parenting Cases: Hiding Behind The Facade of 
Certainty, 20 AM. U. J. GENDER SOC. POL’Y & L. 623, 653-54 (2012); Josh Gupta-Kagan, 
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By recognizing that an appropriately tailored set of considerations is required, the 

equitable parentage considerations set out herein are sensitive to the concerns 

noted by the Court of Appeals in Brooke S.B. and are designed to resolve them in a 

way that protects fairness and promotes predictability for both potential petitioners 

and respondents, and—most importantly—for the children at issue. 

The Court of Appeals’ decision in Brooke S.B. explicitly left open the range 

of circumstances in which equitable estoppel confers parental standing, leaving 

such discussion of others for “another day.”  28 N.Y.3d at 28.  Further delay in 

                                                 
Children, Kin, and Court: Designing Third Party Custody Policy to Protect Children, Third 
Parties, and Parents, 12 N.Y.U. J. LEGIS. & PUB. POL’Y 43, 88-89 (2008). 
In the numerous jurisdictions where functional, multifactor parentage tests have been adopted, 
they have proven to be—on the whole—both workable and reliable.  See generally V.C., 163 
N.J. 220; C.M.G. v. L.M.S., No. CN04-08601, 2010 WL 2696112 (Del. Fam. Ct. Apr. 23, 2010).  
Indeed, New York courts have had success in applying a broader understanding of parentage 
since the decision in Brooke S.B.  See, e.g., A.F. v. K.H., 56 Misc. 3d 1109, 57 N.Y.S.3d 352, 
356 (Sup. Ct. Rockland Cty. 2017); Matter of Frank G. v. Renee P.-F., 142 A.D.3d 928, 930-31 
(2d Dep’t 2016). 
Courts that benefit from appropriate guidance are capable of applying multifactor tests and 
standards in a manner that does not unduly interfere with the rights of parents and is in 
accordance with the best interest of the child.  For example, a New Jersey court denied parental 
standing to a great aunt who temporarily cared for a child because it found that none of the 
parties had intended her to form a parent-child relationship with the child.  J.W. v. R.J.R., No. A-
4440-08T1, 2010 N.J. Super. Unpub. LEXIS 311 (N.J. Super. Ct. App. Div. Feb. 16, 2010) 
(unpublished).  A Pennsylvania court similarly denied standing to grandparents who housed their 
daughter and her children for four year because the mother had never given permission to the 
grandparents to assume a parental role with respect to the children.  In the Interest of N.T., No. 
1174 MDA 2012, 2013 Pa. Super. Unpub. LEXIS 2355 (Pa. Super. Ct. Jan. 10, 2013) 
(unpublished). Likewise, a Massachusetts court denied standing to a close family friend who was 
the trustee for a large amount of money left to a child under the mother’s will and spent a 
considerable amount of time with the child and family.  The court reasoned that “devotion to [a] 
child does not, without more, permit an adjudication of  . . . visitation privileges.”  Sayre v. 
Aisner, 51 Mass. App. Ct. 794, 801, 748 N.E.2d 1013 (Mass. App. 2001) (internal quotation 
marks omitted).     
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articulating the equitable considerations that should guide New York courts’ 

parentage determinations is likely to engender more uncertainty rather than less.  It 

is in this context that Amicus LeGaL proposes that this Court now enumerate the 

equitable parentage considerations that would give parents greater certainty as they 

establish families and work to protect their parentage.   

The equitable parentage considerations set out herein are narrowly tailored 

to afford parental standing only to those petitioners who intended to become 

parents and thereafter acted as parents.  This addresses the Court of Appeals’ 

concerns in Brooke S.B. to protect biological and adoptive parents’ fundamental 

rights and seeks to minimize the risk that third parties might infringe unjustifiably 

on a parent’s rights.9  However, as is the case with other domestic relations laws, 

                                                 
9 There are other, established New York domestic relations laws that specifically address the 
visitation and custody rights of grandparents and siblings, such that the equitable parentage 
considerations set out herein, would come into question only in very limited circumstances.  See, 
e.g., Galizia v. Galizia, 151 A.D.3d 851, 852 (2d Dep’t 2017) (citing N.Y. DOM. REL. LAW § 
72(1)) (when a grandparent seeks visitation, New York courts make a two-part inquiry: (i) 
whether the grandparent has established standing to petition for visitation; and (ii) whether 
visitation is in the best interest of the child. To determine whether a grandparent has standing to 
petition for visitation based upon circumstances showing that “conditions exist which equity 
would see fit to intervene,” an essential part of the inquiry is “the nature and extent of the 
grandparent-grandchild relationship, among other factors.”); Perry-Rogers v. Fasano, 276 
A.D.2d 67, 74 (1st Dep’t 2000) (citing N.Y. DOM. REL. LAW §§ 71-72) (New York law provides 
for visitation rights to siblings “related by whole or half-blood” under the best of interest of child 
standard); Stent v. Schwartz, 133 A.D.3d 1302, 1303 (4th Dep’t 2015), leave to appeal denied, 
27 N.Y.3d 902 (2016) (affirming Family Court decision to award custody to child’s half-brother, 
but noting that a parent has a superior right to custody than a nonparent, unless the nonparent 
establishes that the parent has relinquished that right because of “surrender, abandonment, 
persisting neglect, unfitness or other like extraordinary circumstances.”). 
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there is a risk that some petitioners may seek parental standing in circumstances 

that are inappropriate or abusive, either because they have no clear or convincing 

evidence that the equitable considerations are met or because they hope to harass 

or intimidate a former romantic partner.10  The equitable parentage considerations 

set out herein therefore also emphasize the importance of continuing to consider 

the child’s perspective, along with the intent and consent to co-parent and the 

petitioner’s parental conduct, as a means of safeguarding against potential misuse 

or abuse. 

Moreover, visitation and custody rights are often accompanied by child 

support obligations, and the same court may decide whether a parent with rights to 

the child has obligations to provide support for the child.  This should eliminate the 

possibility that a parent might take advantage of visitation with a child without 

providing appropriate financial support.  Courts’ equitable parentage 

considerations should include, but by no means be limited to, factors such as 

financial support.  

The possibility that individuals will misuse the judicial process does not 

justify disregarding the rights of many New Yorkers: parents who have legitimate 

                                                 
10 Amicus LeGaL is particularly mindful of the ways in which abusive partners have used the 
courts to harass or intimidate women, particularly women of limited means, by seeking visitation 
or custody of children.  Courts must be mindful of this risk in assessing equitable parentage 
considerations, as they must be in any and all family disputes. 
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rights to a relationship with their children and children who have a fundamental 

right to the care and support of both of their parents.  All forms of judicial process 

are subject to attempted manipulation or vexatious litigants—that does not mean 

they should be abolished or foreclosed.  And while the equitable parentage 

considerations set out herein provide a basis for standing under Section 70, the 

standard for actually being granted custody or visitation remains the “best interest 

of the child,” which should ensure denial of frivolous claims, including those made 

abusively or with intent to harass. 

E. The Proposed Equitable Parentage Considerations Treat Same-
Sex and Opposite-Sex Parents Equally and Protect the 
Constitutional Rights of All Parents and Children 

The equitable parentage considerations set out herein are designed to protect 

numerous fundamental rights, including the rights of economically less-advantaged 

parents and children.  While second-parent adoption, marriage equality, and the 

marital presumption of parenthood codified in New York Domestic Relations Law 

§ 7311 admirably provide avenues to legitimize certain children’s relationships with 

their parents in the eyes of the law, the LGBT families who avail themselves of 

these privileges often (and not coincidentally) have economic or social advantages.   

                                                 
11  Domestic Relations Law § 73 provides: “Any child born to a married woman by means of 
artificial insemination performed by persons duly authorized to practice medicine and with the 
consent in writing of the woman and her husband, shall be deemed the legitimate, birth child of 
the husband and his wife for all purposes.” 
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Children belonging to less advantaged groups—for example, children born 

to LGBT parents who are also racial minorities, or who live in poverty, or who 

have limited educational opportunities or limited access to legal services—are less 

likely to benefit from or even be able to avail themselves of these avenues to 

“legitimacy.”  Accordingly, this Court’s decision will affect not only the petitioner 

and respondent in the present case, but also a significant number of other families, 

many of whom are already marginalized.  The equitable parentage considerations 

set out herein give courts the flexibility to consider varying economic and social 

situations.  

Furthermore, the equitable parentage considerations set out herein can apply 

fairly to a wide variety of circumstances, without discriminating between opposite-

sex or same-sex petitioners.  The equitable parentage considerations set out herein 

build upon but do not rely exclusively upon biology, adoption, or a “pre-

conception” agreement to determine parentage.  Rather, they are flexible enough to 

embrace the circumstances experienced by a wide variety of families and that 

present less clear-cut facts and, as equity demands, look to the totality of those 

circumstances to determine whether a parent-child relationship was intended to be 

and has in fact formed.  For example, the equitable considerations should not 

discriminate against same-sex petitioners who are unable to put their names on 

adoption applications because of discriminatory prohibitions on adoption in other 
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jurisdictions.  Similarly, while there is a presumption that opposite-sex parents will 

both be biologically connected to a child, there are opposite-sex parents who adopt 

or conceive a child without the genetic materials of one or both parents.  The 

equitable parentage considerations set out are intended not to discriminate between 

opposite-sex and same-sex parents, but rather to find a workable way to determine 

parentage when there is no biological or adoptive connection, no matter the gender 

or sexuality of the petitioner. 

Moreover, the equitable parentage considerations set out herein are intended 

to protect parents’ constitutional right to care for their children.  They aim to 

ensure that a same-sex petitioner is given parental standing in appropriate 

circumstances.  In other words, although a child may have developed a loving bond 

with a number of third parties, the proposed equitable parentage considerations are 

designed to provide standing only for petitioners whose relationship with the child 

rises to the level of parentage.  This equal treatment, therefore, preserves all 

parents’ fundamental, constitutionally protected liberty interest in the 

“companionship, care, custody, and management” of their children.  Santosky v. 

Kramer, 455 U.S. 745, 758-59 (1982) (the right to “the companionship, care, 

custody and management of his or her children” is “far more precious . . . than any 

property rights”) (citation and internal quotation marks omitted); see also Troxel, 

530 U.S. at 65 (“[T]he interest of parents in the care, custody, and control of their 
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children [] is perhaps the oldest of the fundamental liberty interests recognized by 

this Court.”); Brooke S.B., 28 N.Y.3d at 26 (“We must … protect the substantial 

and fundamental right of … parents to control the upbringing of their children. For 

certainly, the interest of parents in the care, custody and control of their children [] 

is perhaps the oldest of the fundamental liberty interests, and any infringement on 

that right comes with an obvious cost.” (citations and internal quotation marks 

omitted)). 

Interpreting Section 70 to require consideration of equitable parentage 

factors to determine standing is further compelled by the doctrine of constitutional 

avoidance, a well-established canon of statutory construction that requires courts to 

interpret statutes in a way that avoids constitutional doubt where such an 

interpretation is possible.  As recognized in Brooke S.B., laws and standards that 

fail to treat the rights of same-sex and opposite-sex parents equally would be 

inconsistent with the constitutional principles articulated in Obergefell v. Hodges 

and Pavan v. Smith.  See 135 S. Ct. 2584, 2597-98 (2015) (holding that 

prohibitions against same-sex marriage violated both the due process and equal 

protection clauses of the U.S. Constitution); 137 S. Ct. 2075, 2078-79 (2017) (per 

curiam) (holding that an Arkansas law violated the rights of same-sex parents by 

requiring the name of the husband of a married woman to appear on a birth 

certificate, which imposed a “biology-based” legal norm).  When “the language of 
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a statute is susceptible of two constructions,” the court should “adopt that which 

avoids injustice, hardship, constitutional doubts or other objectionable results.”  

Matter of Jacob, 86 N.Y.2d 651, 667 (1995); LaValle v. Hayden, 98 N.Y.2d 155, 

161 (2002) (“[C]ourts must avoid, if possible, interpreting a presumptively valid 

statute in a way that will needlessly render it unconstitutional.”). 

Applying this interpretive principle, the Court of Appeals has recognized 

that it is not appropriate to “imply” a limitation on a procedural statute’s scope, 

“especially when such a construction might well render the statute violative of due 

process.”  Matter of Coates, 9 N.Y.2d 242, 253 (1961).  Because an implied 

limitation would raise grave doubts as to the constitutionality of New York’s 

procedures for temporary child protection proceedings, it should be rejected.  See, 

e.g., People v. Forman, 145 Misc. 2d 115, 123 (Crim. Ct. N.Y. Cty. 1989) (noting 

that the court was “required to interpret [a protective order statute], if possible, so 

as to preserve its constitutionality”); Clark v. Martinez, 543 U.S. 371, 380-81 

(2005) (“If one [possible construction] would raise a multitude of constitutional 

problems, the other should prevail—whether or not those constitutional problems 

pertain to the particular litigant before the Court.”).  The equitable parentage 

considerations set out herein thus seek to treat all petitioners equally, irrespective 

of sexuality or gender, thereby complying with existing New York and Federal 

constitutional law. 



III. CONCLUSION 

For the foregoing reasons, Amicus LeGaL respectfully requests that this 

Court articulate the equitable parentage considerations set out herein as the 

appropriate basis for determinations of parentage for custody and visitation 

purposes in cases not explicitly addressed by the Court of Appeals in Brooke S.B. 

Dated: November 1, 2017 

New York, New York 
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