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LGBT Law 2012 Year In Review 

Faculty Bios 

Professor Arthur S. Leonard 

Professor Arthur S. Leonard of New York Law School graduated from Cornell University 
(1974) and Harvard Law School (1977).  He started New York’s LGBT Bar Association in 
1978 and served as its first formally elected president from 1984 to 1988.  He edits and largely 
writes the Association’s monthly substantive newsletter, Lesbian/Gay Law Notes, which 
circulates directly to nearly one hundred law schools across the country and has an international 
readership by subscription and online.  A monthly podcast discussing leading cases reported in 
Law Notes can be found at le-gal.org or in iTunes store or at legal.podbean.com.  Prof. Leonard 
writes for Gay City News, a NYC community newspaper, and is co-editor of the first law 
school casebook on AIDS and a casebook on Sexuality Law (2nd edition published July 2009).  
He provides timely commentary on LGBT and HIV-related legal issues on his blog, 
http://newyorklawschool.typepad.com/leonardlink/. 

Professor Leonard has been a director or trustee of Lambda Legal Defense & Education Fund, 
The Center for Lesbian and Gay Studies at City University of NY, The Society of American 
Law Teachers, Congregation Beit Simchat Torah (the world’s largest LGBT synagogue), The 
Jewish Board of Family and Children’s Services, and Howard House Owners Corporation (a 
New York City co-operative apartment building).  At the New York City Bar Association, he is 
past chair of the Committee on Sex and Law and was a founding co-chair of the Special 
Committee on Lesbians and Gay Men in the Legal Profession (predecessor to the present-day 
LGBT Rights Committee), and served for many years on the Association’s Special Committee 
on AIDS.  He has also served as a member of the Task Force on Children, Youth and Families 
at UJA-Federation of New York from 2005 to 2011. 

His courses at New York Law School have included Contracts, Torts, Labor Relations Law, 
Employment Law, Employment Discrimination Law, Professional Responsibility, and 
Sexuality & the Law, and he has published widely in law journals and other media on lesbian 
and gay law, AIDS law, and labor and employment law.  

He and his partner of more than three decades, Tim Nenno, married in Connecticut in 2009. 

Susan Sommer 

Susan Sommer is Senior Counsel and Director of Constitutional Litigation for Lambda Legal, 
the oldest and largest national legal organization committed to achieving full recognition of the 
civil rights of lesbians, gay men, bisexuals, transgender people and people with HIV. 

Sommer handles groundbreaking litigation and also oversees the work of several attorneys in 
all areas of Lambda Legal's work, including fighting for equal recognition of same-sex 
relationships, fighting for the rights of lesbian and gay parents and battling antigay 
discrimination in employment, housing, public accommodations and law enforcement. Sommer 
is the director of Lambda Legal's Youth in Out-of-Home Care Project, which aims to ensure 
that LGBT youth in foster care are safe and supported. She leads a historic joint partnership 
between Lambda Legal and the Child Welfare League of America that will make LGBT youth 
a clear priority for state and local children's agencies around the country. 

Sommer was the lead attorney on Lambda Legal's lawsuit that convinced the Arkansas 
Supreme Court to strike down the state's antigay sodomy law and clearly identify a right to 



privacy in the state's Constitution for the first time. She played a key role in Lawrence v. Texas, 
Lambda Legal's landmark U.S. Supreme Court case that struck down Texas' "Homosexual 
Conduct" law. 

A seasoned litigator, Sommer came to Lambda Legal from Lankler Siffert & Wohl in New 
York, where she specialized in commercial, securities, antitrust, not-for-profit federal and state 
civil litigation, white collar criminal defense, and regulatory and attorney disciplinary 
proceedings. Earlier, Sommer taught at Brooklyn Law School and was a litigation associate at 
Davis Polk & Wardwell.  Sommer clerked for U.S. District Court Judge William Schwarzer in 
the Northern District of California. A 1986 graduate of Yale Law School, Sommer served as 
notes editor at the Yale Law & Policy Review. She received her bachelor's degree in American 
Studies from Yale, graduating Phi Beta Kappa and summa cum laude. 

Ed Stein is Vice Dean, Professor of Law and Director of the Program in Family Law, Policy, 
and Bioethics at the Cardozo School of Law in New York City. He is the author of The 
Mismeasure of Desire: The Science, Theory and Ethics of Sexual Orientation and Without 
Good Reason: The Rationality Debate in Philosophy and Cognitive Science both published by 
Oxford University Press as well as the editor of Forms of Desire: Sexual Orientation and the 
Social Constructionist Controversy. He has also written numerous articles, chapters, and essays 
on topics relating to sexual orientation, family law, ethics, philosophy, science, evolution, 
cognitive science, bioethics, and lesbian and gay studies. He previously was a professor of 
philosophy at NYU and Yale University, among other schools, a summer associate at Davis 
Polk in 1999, and a law clerk for a federal appeals court judge. He holds a Ph.D. in philosophy 
from M.I.T. and a J.D. from Yale Law School. 

Brad Snyder (Moderator) 

Brad Snyder is Executive Director of LeGaL - The LGBT Bar Association of Greater New 
York, a bar association & related foundation dedicated to serving the LGBT legal community 
and the public.  In his role as Executive Director, Brad oversees all of LeGaL’s pro bono 
clinics, continuing legal education programs, advocacy efforts and associated fundraising and 
other activities.  Prior to assuming his current position with LeGaL, Brad was a Senior Counsel 
in the Legal Counsel Division of the New York City Law Department where he advised City 
agencies and the Mayor’s Office on a variety of policy, legislative and regulatory initiatives. 
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Compiled by Prof. Arthur S. Leonard, New York Law School  

Based on reporting in Lesbian/Gay Law Notes 
 

Prepared for a CLE program presented by  
LeGaL – The LGBT Bar Association of Greater New York in collaboration with the 

 Davis Polk LGBT Affinity Group 
 
This summary lists many significant developments in United States federal, state 
and local LGBT and HIV/AIDS Law during 2012.1 
 
I.  Litigation 
 
A. LGBT Law 
 

1.  Same-Sex Marriage (including Proposition 8 Litigation) 
 
U.S. Supreme Court:  The Court granted petitions for certiorari on December 7, 2012, to review 
Perry v. Brown, 671 F.3d 1052 (9th Cir. 2012), and Windsor v. U.S., 833 F.Supp.2d 394 (U.S. 
Dist. Ct., S.D.N.Y., June 6, 2012) [Windsor will be discussed below under “Defense of Marriage 
Act Litigation”].  The Court has established a special page on its website for filings in 
connection with these two cases: www.supremecourt.gov/docket/DOMPRP8.aspx. 
 
In Perry v. Brown, the 9th Circuit ruled on February 7, 2012, that the enactment of Proposition 
8 on November 5, 2008, amending the California Constitution to provide that only the union of 
one man and one woman would be valid or recognized as a marriage in California, violated the 
14th Amendment equal protection rights of same-sex couples who sought to marry in California 
by revoking the right to marry then prevailing in the state without a rational justification.  The 
9th Circuit denied a motion for rehearing en banc, 681 F.3d 1065 (June 5, 2012), and the 
Proponents of Proposition 8 filed a Petition for Certiorari with the Supreme Court, suggesting the 
question whether it violated the 14th Amendment for California to define marriage as solely 
between a man and a woman.  In granting the petition for review in Hollingsworth v. Brown, 
No. 12-144, the Supreme Court added the question whether the Proponents have standing under 
Article III to appeal the District Court’s ruling, an issue that had been disputed before the 9th 
Circuit, and alluded to in the plaintiffs’ response to the Petition for Certiorari. Oral argument has 
been set for March 26, 2013. 
 

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
1 For ease of compilation, in most instances, the terminology used in the case summaries to describe the individual 
parties to a litigation is that used by the court itself.  
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Other Federal Litigation: Same-sex couples seeking the right to marry have lawsuits pending 
in Hawaii, Nevada and Illinois.  On August 8, 2012, the U.S. District Court in Hawaii rejected 
the same-sex marriage claim in Jackson v. Abercrombie, 2012 Westlaw 2012 WL 3255201 (D. 
Haw.), now on appeal to the 9th Circuit.  On November 26, 2012, the U.S. District Court in 
Nevada rejected the same-sex marriage claim in Sevcik v. Sandoval, 2012 Westlaw 5989662 
(D.Nev), now on appeal to the 9th Circuit.  In both states, existing laws provide civil unions that 
carry almost all of the state law rights of marriage for same-sex couples.  On May 30, 2012, 
Lambda Legal and the American Civil Liberties Union filed separate lawsuits on behalf of same-
sex couples seeking the right to marry in Illinois, which also has a civil union law.  Darby v. 
Orr (N.D. Ill. ) (claiming right for same-sex couples to marry under Illinois constitution); 
Lazaro v. Orr (N.D. Ill.).  As the state is disinclined to defend on the merits, the court before 
which the cases have been consolidated has allowed intervention by opponents of same-sex 
marriage. 

State Litigation:   
 
In Benson v.  Alverson, 2012 WESTLAW 171399 (Minn. Ct. App., Jan. 23, 2012) (unpublished 
opinion), the court reversed the Hennepin County District Court’s dismissal of claims brought by 
three same-sex couples asserting that the state’s DOMA statute violates equal protection, due 
process and freedom of association under the state constitution. The court held that Baker v.  
Nelson, the Minnesota Supreme Court’s decades-old decision rejecting a same-sex marriage 
claim, does not control because the state’s constitution imposes a higher standard of judicial 
review than that imposed by the U.S. Constitution, upon which the original Baker case was 
litigated. 
 
In New Jersey, plaintiffs survived a motion to dismiss their state constitutional claim in Garden 
State Equality v.  Dow, 2012 Westlaw 540608 (N.J.Super.Ct., Mercer Co., Feb. 21, 2012) (not 
reported in A.3d), alleging that the state’s Civil Union Act does not provide equal status under 
state law as mandated by the New Jersey Supreme Court’s prior ruling in Lewis v. Harris, 188 
N.J. 415, 908 A.2d 196 (2006). 
 
In New Yorkers for Constitutional Freedoms v. New York State Senate, 98 App.Div.3d 285, 
948 N.Y.Supp.2d 787 (N.Y.App.Div., 4th Dep’t, July 6, 2012), motion for leave to appeal 
denied, 19 N.Y.3d 814 (N.Y., Oct. 23, 2012), New York courts rejected the argument that the 
enactment of the Marriage Equality Act in that state was invalid. 
 

2. Defense of Marriage Act (Section 3) Litigation 
 
Section 3 of DOMA, enacted in 1996, provides that for all purposes of federal law same-sex 
unions will not be recognized as marriages and same-sex partners will not be considered spouses 
of each other. 
 
U.S. Supreme Court:  Confronting Petitions for Certiorari in several different cases, as noted 
below, the Court decided to grant the Petition for Certiorari before Judgment from the decision 
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by the U.S. District Court for the Southern District of New York in Windsor v. United States, 
833 F.Supp.2d 394 (June 6, 2012), petition granted December 7, 2012.  The prevailing plaintiff 
filed a Petition for Certiorari before Judgment from the district court’s decision, No. 12-63, 
noting that the Court had a Petition for Certiorari pending before it in Commonwealth of 
Massachusetts v. U.S. Department of Health and Human Services, 682 F.3d 1 (1st Cir., May 
31, 2012), in which the 1st Circuit declared unconstitutional Section 3 of the Defense of Marriage 
Act using rationality review, addressing the same issue of the constitutionality of Section 3, and 
that the national import of the question justified by-passing the 2nd Circuit and considering this 
case directly.  However, the 2nd Circuit rejected Windsor’s simultaneous suggestion to defer oral 
argument before that court, scheduling it to take place late in September.  Shortly before oral 
argument, the Solicitor General filed his own Petition for Certiorari before Judgment from the 
district court’s decision.  Then, just weeks after oral argument, the 2nd Circuit issued its decision 
in Windsor v. United States, 699 F.3d 169 (Oct. 18, 2012), holding that Section 3 was subject 
to heightened scrutiny, which it failed to survive.  The Bipartisan Legal Advisory Group (BLAG) 
of the House of Representatives, which had intervened in the case to defend Section 3 after the 
Justice Department declined to do so, sought review from the Supreme Court.  Petitions for 
Review before Judgment were also filed with the Court in the Golinski (N.D. Cal.) and 
Pedersen (D. Conn.) cases, noted below.  From among these petitions, the Court decided 
without explanation to grant the Solicitor General’s petition in U.S. v. Windsor, No. 12-307 on 
December 7, and it has made no announcement concerning the other pending DOMA petitions. 
The Solicitor General’s petition posed the question whether Section 3’s definition of marriage 
for purposes of federal law violated the equal protection requirement of the 5th Amendment.  The 
Court added two questions: “Whether the Executive Branch’s agreement with the court below 
that DOMA is unconstitutional deprives this Court of jurisdiction to decide this case; and 
whether the Bipartisan Legal Advisory Group of the United States House of Representatives has 
Article III standing in this case.”  Assuming that none of the parties would argue against 
jurisdiction, the Court appointed Prof. Vicki Jackson of Harvard Law School as amicus curiae to 
do so.  The Court scheduled oral argument for March 27, 2013. 
 
Federal Circuit Courts of Appeals: 
 
In Commonwealth of Massachusetts v.  U.S. Department of Health and Human Services, 
682 F.3d 1 (1st Cir., May 31, 2012), affirming Gill v. U.S. Department of Health and Human 
Services, 698 F.Supp.2d 234 (D. Mass., July 8, 2010), the court held that Section 3 fails to 
survive rational basis review under the 5th Amendment’s requirement of equal protection, but 
does not violate the 10th Amendment or the Spending Clause of the Constitution, as had been 
argued by the Commonwealth of Massachusetts.  The Commonwealth’s case had been 
consolidated with Gill v. Office of Personnel Management, which was filed on behalf of 
individuals and couples who had been denied rights or benefits under federal law because of 
refusal to recognize their lawful same-sex marriages.  The Supreme Court has taken no action on 
the Petition for Certiorari filed sub nom. Bipartisan Legal Advisory Group of the U.S. House 
of Representatives v. Gill, No."12-13  (June 29, 2012).  The Court has also not acted upon a 
Petition for Certiorari filed on behalf of the Commonwealth of Massachusetts, seeking review of 
the 2nd Circuit’s rulings on the 10th Amendment and Spending Clause arguments. 
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In Windsor v. United States, 699 F.3d 169 (2nd Cir. Oct. 18, 2012), the court affirmed a ruling 
by the Southern District of New York that Section 3 violates equal protection.  The district court 
used rationality review and found no rational basis for the federal government to refuse to 
recognize lawfully contracted same-sex marriages.  The court of appeals, accepting the argument 
of Intervenor BLAG that Section 3 would survive rationality review, ruled 2-1 in accord with the 
Justice Department’s argument that sexual orientation discrimination merits heightened scrutiny, 
and found that BLAG had failed to show that Section 3 substantially advanced any important 
governmental interest, and was thus unconstitutional.  BLAG petitioned the Supreme Court for 
certiorari, No. 12-785, but the Court has not acted on this petition, instead granting the Solicitor 
General’s Petition for Certiorari before Judgment from the decision of the district court. 
 
Federal District Courts: 
 
In Golinski v.  U.S. Office of Personnel Management, 824 F.Supp.2d 968 (N.D.Cal., Feb. 22, 
2012), the court granted summary judgment to the plaintiff on her claim that OPM’s refusal to 
allow her to enroll her same-sex spouse for employee benefits coverage violated her 5th 
Amendment right to equal protection, using rationality review to find Section 3 unconstitutional.  
BLAG appealed the case to the 9th Circuit, and Golinski filed a Petition for Certiorari before 
Judgment with the Supreme Court, No. No. 12-16, which has not acted on that petition.  The 
Justice Department has also appealed, seeking consolidation of all appeals and expedited en banc 
review in the 9th Circuit, which presumably will wait to see what happens in the Supreme Court. 
 
In Dragovich v.   U.S. Department of the Treasury, 872 F.Supp.2d 944, 115 Fair 
Empl.Prac.Cas. (BNA) 466 (N.D.Cal., May 24, 2012), the court held that Section 3 and a federal 
tax provision defining family members for purposes of group long-term insurance plans violate 
the 5th Amendment to the extent that they exclude married same-sex couples); in a prior 
decision, 848 F.Supp.2d 1091 (N.D.Cal., Jan. 26, 2012), the court rejected the government’s 
motion to dismiss the plaintiff’s second amended complaint, having denied the government’s 
motion to dismiss the initial complaint in 2011.  The court had previously certified a class action 
in this case. 
 
In Pedersen v. Office of Personnel Management, 2012 Westlaw 3113883 (D. Conn., July 31, 
2012), the court held that Section 3 was unconstitutional using rationality review, having 
previously rejected a motion by BLAG to stay decision in the case pending the outcome of 
BLAG’s 2nd Circuit appeal in Windsor, see 833 F.Supp.2d 394 (July 12, 2012).  Pederson filed a 
Petition for Certiorari before Judgment, No. 12-231, as has the Solicitor General, No. 12-302, but 
the Court has acted on neither of them. 
 
In Revelis v.  Napolitano, 844 F.Supp.2d 915 (N.D.Ill., Jan. 5, 2012), a case of a married same-
sex binational couple, the court rejected the government’s suggestion that the case was not ripe 
for adjudication because the government had not yet ruled on the couple’s petition for 
immigration benefits based on their marriage. 
 

3.  Legal Recognition of Same-Sex Couples (other than marriage) 
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Appling v. Doyle, 2012 Westlaw 6633863 (Wis. Ct. App. Dec. 20, 2012) (holding that 
Wisconsin Domestic Partnership Registry Act did not create a status similar to marriage, and 
thus did not violate Wisconsin Marriage Amendment). 
 
Donaldson v. State of Montana, 2012 MT 288, 2012 WESTLAW 6587677 (Montana, Dec. 17, 
2012) (same-sex couples suing for declaratory judgment and injunctive relief against structure of 
state law that denies equal rights and benefits to same-sex couples presents non-justiciable claim; 
remand to replead challenges to specific statutes). 
 
Emanuel Temple, Lighthouse Outreach Center Assembly of God v. State of Hawaii, 2012 
Westlaw 5292958 (U.S.Dist.Ct., D. Haw., Oct. 2, 2012) (rejecting claim that state Civil Union 
Act violates 1st Amendment Free Exercise rights of plaintiff religious organizations). 
 
Sophy v.  Commissioner of Internal Revenue, 138 T.C. No. 8 (U.S. Tax Ct., March 5, 2012) 
(holding that an unmarried same-sex couple will be treated like a married couple concerning the 
maximum deduction the couple can claim on their jointly held property because the couple 
should be viewed in terms of the entire indebtedness they share on their property, rather than as 
two individuals) 
 
Theil v.  Dentsply International, Inc., Case No. N11C-05-252 JRS (Del. Super. Ct., New 
Castle Co., March 9, 2012) (recognizing spousal privilege in Delaware court for same-sex couple 
married in California; holding that Delaware Civil Union Act, which extends all the same 
privileges to same-sex couples in a civil union, applies to the couple even though they married 
prior to its enactment) 
 

4. LGBT Family Law – Divorce, Dissolution, and Property Issues 
 
Cates v. Swain, 2012 WESTLAW 1292639 (Miss.Ct.App., April 17, 2012) (holding that the 
Chancery Court erred in awarding compensation to a woman for part of the house she and her 
former same-sex partner purchased on a theory of unjust enrichment, as there was no contractual 
agreement between the women concerning the ownership of the property) 
 
Port v. Cowan, 426 Md. 435, 44 A.3d 970 (Md. Court of Appeals, May 18, 2012) (same-sex 
couple married in 2008 in California could get divorced in Maryland under principles of comity 
governing recognition of foreign marriages) 
 
Rinaldi v. Bailey, 2012 WESTLAW 5292816 (Wash. App. Div. 1, October 29, 2012) (not 
reported in P.3d) (ruling on equitable division of assets upon dissolution of non-marital same-sex 
partnership). 
 
 

5. LGBT Family Law – Parent-Child Relationships, including Adoption, 
Reproductive Issues 
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Buntemeyer v.  Iowa Department of Public Health, Case No. CV 9041 (Dist. Court Polk 
County, Iowa, December 12, 2012) (same-sex parents of stillborn child entitled to have both 
parents’ names on Certificate of Fetal Death; state’s refusal to list both violates requirements of 
marriage equality Iowa Supreme Court decision). 
 
Chatterjee v. King,  2012-NMSC-019, 280 P.3d 283 (N. Mex. Supreme Ct., June 1, 2012) (trial 
court has authority to find that lesbian partner of adoptive parent is a legal parent of the child, for 
purposes of custody petition filed after parents’ relationship foundered). 
 
Della Corte v.  Ramirez, 81 Mass.App.Ct. 906, 961 N.E.2d 601 (Feb. 2, 2012) (in custody 
dispute involving woman seeking joint custody of child born to her ex-wife during their 
marriage, court held that the statutory presumption that the husband of a woman who gives birth 
to a child through artificial insemination is the child’s father applies to same-sex couples and 
therefore the non-biological mother is a parent to the child) 
 
Gartner v.  Iowa Department of Health, Case No. CE 67807 (Polk Co. Dist. Ct., Iowa, Jan. 4, 
2012) (holding that names of both women in valid same-sex marriage must be placed on the birth 
certificate of a child conceived using an anonymous sperm donor and born during the marriage; 
state statute requiring that name of father be placed on birth certificate of a child conceived or 
born during the marriage applies to same-sex couples; state appeal pending)  
 
K.R.S., In re Adoption of, 2012 WESTLAW 4841340 (Ala. Civ. App., October 12, 2012) 
(rejecting petition for second parent adoption). 
 
L.M. v. M.G., 208 Cal.App.4th 133, 145 Cal.Rptr.3d 97 (Cal.Ct.App., 4th Dist., August 2, 2012) 
(affirming award of parental rights to former lesbian partner of adoptive parent; rejecting 
argument that single-parent adoptive decree precluded later recognition of partner’s parental 
status under California Uniform Parentage Act paternity provision). 
 
Maxwell v. Maxwell, 382 S.W.3d 892 (Ky.App., Oct. 19, 2012) (reversing custody 
determination because trial court improperly weighted mother’s participation in same-sex 
relationship). 
 
Rowell v. Smith, 133 Ohio St.3d 288, 978 N.E.2d 146, 2012-Ohio-4313(Ohio Supreme Ct., 
September 26, 2012) (finding that juvenile court had jurisdiction to award temporary visitation to 
the former same-sex partner of a biological mother in the context of a suit for shared custody by 
the former partner). 
 
Smith v. Rowell (Missouri, Magistrate Ct., Franklin Co.) (Columbus Dispatch, March 8, 2012) 
(ruling that a lesbian mother must share with her former same-sex partner custody of her 
daughter who was conceived through donor insemination while the women were together) 
 
T.M.H. v.  D.M.T., 79 So.3d 787 (Fla. App. Ct., 5th Dist., Dec. 23, 2011) (finding that both the 
genetic mother and the birth mother of a child born to the couple through reproductive medical 
assistance prior to their separation have parental rights to the child; holding that the genetic 
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mother did not waive her parental rights when she gave her egg to her partner as she intended to 
serve as a parent to the child and to deny her these rights would violate her equal protection and 
privacy rights under the federal and state constitutions; on appeal to Florida Supreme Ct.) 
 
Williams v. Frymire, 377 S.W.3d 579 (Ky.App., August 31, 2012) (changing custody to father 
after mother insisted that child was transgender and should attend school under child’s desired 
gender; expert testimony held not to support mother’s contention). 
 

6. Discrimination in Public Accommodations/Public Facilities 
 
Barnes-Wallace v. City of San Diego, 2012 WESTLAW 6621341 (U.S.Ct.App., 9th Cir., Dec. 
20, 2012) (City of San Diego’s park leases with Boy Scouts of America are not unconstitutional). 
 
Bernstein v.  Ocean Grove Camp Meeting Association, OAL Dkt. No. CRT 6145-09, Agency 
Dkt. No. PN34XB-03008 (N.J. Office of Administrative Law, Jan. 12, 2012) (finding that the 
defendant organization, which is associated with the United Methodist Church, violated the New 
Jersey Law Against Discrimination when it refused to rent property it owns on the Ocean Grove 
Boardwalk Pavilion to a lesbian couple who wished to perform a civil union ceremony on the 
property after determining that at the time of the denial the property was a place of public 
accommodation that was rented without regard to religious affiliation), aff’d, Bernstein v. 
Ocean Grove Camp Meeting Association, OAL Dkt. No. CRT 6145-09; DCR Dkt. No. 
PN34XB-03008 (N.J. Div. on Civ. Rts., Director’s Decision, Oct. 23, 2012). 
 
Cradle of Liberty Council of Boy Scouts of America v. City of Philadelphia, 851 F.Supp.2d 
936 (E.D.Pa., March 31, 2012) (City violated Boy Scouts’ First Amendment rights when it 
attempted to evict the Scouts from a city-owned building because of organization’s anti-gay  
membership policy, but found City had not violated equal protection or discriminated against the 
Scouts based on viewpoint; proposed settlement in which City would sell the building to Scouts 
for below market price of $500,000). 
 
Elane Photography, LLC v. Willock, 284 P.3d 428 (New Mexico Ct. App.,  May 31, 2012), 
petition for certiorari to NM Supreme Court granted (photography service violated state civil 
rights law by refusing to provide photography services for same-sex commitment ceremony, 
rejecting free exercise of religion defense). 
 
Elia-Warnken v. Elia, 463 Mass. 29, 972 N.E.2d 17 (Mass. Sup. Jud. Ct., July 26, 2012) 
(Vermont civil union equivalent to Massachusetts same-sex marriage for purposes of precluding 
remarriage in absence of valid dissolution). 
 
Evenchik v. Avis Rent A Car System LLC, 2012 WESTLAW 4111382 (S.D.Cal., Sept. 17, 
2012) (refusing to dismiss a woman’s claim that Avis violated California’s public 
accommodations and unfair business practice laws by giving a discount on car rentals to 
members of two LGBT membership organizations). 
 

7. Discrimination in Employment  
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Brenny v. Board of Regents, 813 N.W.2d 417 (Minn. Ct. App., May 7, 2012) (dismissing 
discrimination suit against University director of golf by lesbian who was pressured into quitting 
her coaching job; discretionary employment decisions by public university officials are not 
subject to direct judicial review in Minnesota). 
 
Caravantes v. 53rd Street Partners, LLC, 2012 WESTLAW 3631276 (S.D.N.Y., Aug. 23, 
2012) (awarding compensatory and punitive damages to a male restaurant busboy who was 
subjected to sexual harassment, including unwanted sexual intercourse, by a gay male 
supervisor).   
 
Commission on Human Rights and Opportunities v. City of Hartford, 138 Conn. App. 141, 
50 A.3d 917 (Appellate Court of Connecticut, September 18, 2012) (affirming referee’s 
conclusion that transgender police officer failed to allege prima facie case in rejection of her 
application for training program to become a patrol canine officer; rejection premised on her 
failure of physical agility test required for admission to the training program). 
 
Dixon v.  University of Toledo, 842 F.Supp.2d 1044 (N.D,Ohio, Feb. 6, 2012), aff’d, 2012 
WESTLAW 6554693 (6th Cir., Dec 17, 2012) (rejecting constitutional claims by university 
EEOC official who was discharged after she published anti-gay op-ed in local newspaper). 

Equal Employment Opportunity Commission v. Boh Brothers Construction Company, 
LLC, 689 F.3d 458 (5th Cir., July 27, 2012) (Reversing jury verdict in same-sex harassment 
case; straight male employee subjected to homophobic epithets did not state a claim under Title 
VII when he was not effeminate and harassing supervisor was not gay). 
 
Gill v.  Devlin, 867 F.Supp.2d 849 (N.D. Tex., March 12, 2012) (in the case of a woman who 
asserts she was passed over for a permanent teaching position at Tarrant County College District 
because she was perceived by the staff to be gay, plaintiff sufficiently alleged a claim of sexual 
orientation discrimination in violation of equal protection, and policy of discriminatory hiring by 
college staff). 
 
Hudson v. Bob Burdette Center (W.Va., Kanawha County Circuit, Oct. 26, 2012) (sexual 
orientation discrimination claim not cognizable under W.Va. civil rights law, but lesbian plaintiff 
could proceed on sex discrimination claim). 
 
Hunter v. United Parcel Service, 697 F.3d 697 (8th Cir., Sept. 17, 2012)(granting summary 
judgment against transgender plaintiff on ground that employer did not know the applicant was 
transgender and had non-discriminatory reasons for failing to hire him). 
 
Joaquin v.  City of Los Angeles, 202 Cal.App.4th 1207, 136 Cal.Rptr.3d 472 (Jan. 23, 2012) (in 
a suit brought by a former police officer who claims he was discharged in retaliation for 
reporting that he was being sexually harassed by a police sergeant, the court reversed the jury 
verdict and $2 million damage award in favor of the police officer, holding that the plaintiff 
failed to provide substantial evidence that his termination was retaliatory). 
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Kalich v. AT&T Mobility, LLC, 679 F.3d 464 (U.S.Ct.App., 6th Cir., May 10, 2012)(affirming 
judgment for defendant in same-sex hostile environment sexual harassment case, on ground that 
harassment due to sexual orientation not covered by Title VII of Civil Rights Act of 1964). 
 
Macy v.  Holder, Appeal No. 0120120821, Agency No. ATF-2011-00751 (EEOC, April 20, 
2012) (in the case of a male-to-female transsexual who asserts she was turned down for a 
position with the ATF because of her gender transition, court held that a discrimination claim 
based on a person’s gender transitioning is cognizable under Title VII) 
 
Parks v. Port of Oakland, 2102 WESTLAW 5199618 (Oct. 22, 2012) (not officially published) 
(rejecting sex and sexual orientation discrimination claims brought by lesbian employee). 
 
Patino v. Birken Manufacturing Company, 304 Conn. 679, 41 A.3d 1013 (May 15, 
2012)(Connecticut statutory ban on employment discrimination based on sexual orientation 
encompasses claims for hostile environment sexual harassment). 
 
Pedreira v. Kentucky Baptist Home for Children, Inc., 2012 WESTLAW 2681693 (W.D.Ky., 
July 6, 2012) (allows filing of second amended complaint in ACLU challenge to state funding of 
religious welfare agency that discriminates based on sexual orientation and allegedly proselytizes 
among children placed in its care)   
 
Peleg v. Neiman Marcus Group, Inc., 204 Cal.App.4th 1425 (April 17, 2012) (in case of a gay 
Jewish Israeli man who claims he was discharged from his employment based on his national 
origin, religion and sexual orientation, court held that employer’s mandatory arbitration 
procedure governed by Texas law is unenforceable under Texas law as being “illusory” and 
therefore the arbitrator’s award to the employer should be vacated) 
 
Radtke v.  Miscellaneous Drivers & Helpers Union Local #638 Health, Welfare, Eye & 
Dental Fund, 2012 WESTLAW 1094452 (D.Minn., April 2, 2012) (unpublished decision)  
(refusal to recognize spousal status of transgender wife of member violated obligations under 
employee benefit plan). 
 
Redd v. NYS Division of Parole, 678 F.3d 166 (2nd Cir., May 4, 2012) (female parole officer 
can pursue hostile environment sexual harassment claim based on unwanted touching by female 
supervisor). 
 
Sandiford v.  City of New York Department of Education, 94 A.D.3d 593, 943 N.Y.S.2d 48 
(April 24, 2012) (holding that lesbian allegedly terminated as a school aide in Brooklyn after she 
reported discriminatory treatment by the principal may go forward with retaliation and sexual 
orientation discrimination claims against Department of Education) 
 
Savage v.  Gee, 665 F.3d 732 (6th Cir., Jan. 4, 2012) (affirming district court’s dismissal of suit 
brought by Ohio State University librarian who alleges he was constructively discharged from 
his position after he recommended an anti-homosexual book be assigned to the students).  
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Stroder v. Commonwealth of Kentucky Cabinet for Health and Family Services, 2012 
WESTLAW 1424496 (W.D.Ky., April 24, 2012) (Court inferred discriminatory intent in 
violation of 14th Amendment equal protection where gay probationary employee was discharged 
while non-gay probationary employee was retained, even though both had violated the same 
work rule and had virtually identical employment records). 
 
Wasek v. Arrow Energy Services, 682 F.3d 463 (6th Cir., June 20, 2012) (rejecting same-sex 
harassment claim under Title VII; homophobic harassment not actionable under Title VII, absent 
evidence that harassment was because victim is a male). 
 
Wengert v. Phoebe Ministries, 2012 WESTLAW 5199363 (E.D.Pa., Oct. 22, 2012) (gay, HIV+ 
nursing assistant failed to allege prima facie case of discrimination). 
 

8. Conversion Therapy 
 
Ferguson v. JONAH (N.J. Superior Court, Hudson County, filed Nov. 27, 2012) (consumer 
fraud claim against organization providing “conversion therapy” to gay youth). 
 
Pickup v. Brown, 2012 WESTLAW 6021465 (E.D.Cal., December 4, 2012) (California law 
banning gay conversion therapy for minors probably does not violate 1st Amendment rights of 
therapists; denying motion for preliminary injunction against law going into effect; 9th Circuit 
emergency panel granted preliminary injunction pending appeal on December 21, No. 12 -
17681). 
 
Welch v. Brown, 2012 WESTLAW 6020122 (E.D.Cal., December 3, 2012) (California law 
outlawing gay conversion therapy for minors likely violates 1st Amendment rights of therapists; 
granting preliminary injunction pending trial). 
 

9. Discrimination in Housing 
 
Fair Housing Council of San Fernando Valley v.  Roommate.com, 666 F.3d 1216 (9th Cir., 
Feb. 2, 2012) (online roommate matcher service did not violate federal Fair Housing Act or 
California’s Fair Employment and Housing Act by allowing clients to filter searches for potential 
roommates by sex, familial status and sexual orientation, as constitutional right to association 
includes the right to select with whom one lives). 
 

10. Asylum/Withholding of Removal/CAT Protection – Sexual Orientation/Gender 
Identity 

 
Lewis v.  Attorney General, 2012 WESTLAW 843174 (3rd Cir., March 14, 2012) (not selected 
for publication in the Federal Reporter) (dismissing appeal from the BIA’s affirmation of denial 
of asylum petition by a gay man from Trinidad and Tobago because the man is an aggravated 
felon on jurisdictional grounds) 
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Lyashchynska v.  Attorney General, 676 F.3d 962 (11th Cir., April 4, 2012) (affirming the 
denial of the BIA of an asylum claim brought by a Ukrainian lesbian as her claims of persecution 
in Ukraine based on her sexual orientation lacked credibility) 
 
Martinez v. Napolitano, 2012 WESTLAW 5995444 (9th Cir., Dec. 3, 2012) (rejecting 
collateral attack on Board of Immigration Appeals ruling against gay Guatemalan seeking refuge 
in the U.S.) 
 
Neri-Garcia v. Holder, 696 F.3d 1003 (U.S.Ct.App., 10th Cir., Oct. 3, 2012) (rejecting refugee 
status for gay man from Mexico). 
 
Omondi v.  Holder, 674 F.3d 793 (8th Cir., March 15, 2012) (remanding asylum claims of gay 
Kenyan man to BIA for further consideration on the grounds that BIA failed to address man’s 
claim that transcript of trial proceedings before IJ were deficient and therefore the BIA had been 
unable to properly consider the petitioner’s argument) 
 
Patel v.  Holder, 457 Fed.Appx. 606 (7th Cir., Feb. 22, 2012) (not selected for publication in the 
Federal Reporter) (rejecting appeal of denial of withholding of removal by BIA in case of gay 
man from India, finding that harassment he suffered from family and classmates when he was 
growing up in India did not rise to level of official persecution by the government) 
 
Revelis v.  Napolitano, 844 F.Supp.2d 915  (N.D.Ill., Jan. 5, 2012) (in case of married same-sex 
binational couple seeking declaration that Section 3 of DOMA is unconstitutional as applied to 
immigration benefits, holding that the challenge may go forward even though the couple’s 
immigration petition has not yet been denied by USCIS) 
 

11. Criminal Law – (including scope of Lawrence v. Texas in Sex Crimes Cases) 
 
Cook v. Reinke, 2012 WESTLAW 1941928 (9th Cir., May 30, 2012) (not selected for 
publication in F.3d) (gym sauna was “public place” for purposes of state sodomy law; Lawrence 
v. Texas liberty interest does not extend to gay sex in a gym sauna). 
 
Doe v. Jindal, 851 F.Supp.2d 995 (E.D.La., March 29, 2012) (state had no rational basis for 
requiring persons convicted under Crime Against Nature by Solicitation Act to register has sex 
offenders).   
 
Doe v. Sex Offender Registry Board, 81 Mass.App.Ct. 639, 966 N.E.2d 826 (App.Ct.Mass., 
April 27, 2012) (finding classification order requiring12 year old boy, who when he was 10 
talked a 7 year old boy into allowing him to suck the boy’s penis briefly, to register as a sex 
offender be vacated) 
 
Griffin v.  State, 963 N.E.2d 685 (Ct.App.Ind., March 21, 2012) (affirming murder conviction 
of man who killed a gay man in anger after being allegedly raped by him, but reducing his 
sentence from 55 to 45 years) 
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Mason v. United States, 53 A.3d 1084 (D.C. Ct. App., Oct. 4, 2012) (improper refusal to allow 
defense to explore anti-gay bias of witness did not affect outcome of trial). 
 
Mick Haig Productions, E.K. v. Does 1-670, 687 F.3d 649 (5th Cir., July 12, 2012)(affirming 
sanctions of attorney who used litigation to secure identity of anonymous downloaders of 
internet pornography in order to “shake them down” for money.) 
 
Paschal v.  State of Arkansas, 2012 Ark. 127 (March 29, 2012) (holding state law making it a 
crime for a public school teacher to have sex with a student under 21 cannot be constitutionally 
applied to a teacher who had sex with a student who was 18, because an adult student had a 
fundamental right to privacy) 
 
People v.  Cass, 18 N.Y.3d 553 (Feb. 16, 2012) (holding in the case of a man convicted of 
second degree murder for the strangling of a gay man that the defendant’s previous out of court 
admissions to strangling another gay man were admissible because the defendant had made his 
state of mind at the time of the second murder an issue and these statements spoke of his state of 
mind towards gay men) 
 
People v. Shareef, 2012 WESTLAW 2107273 (Cal.Ct.App., 4th Dist., June 12, 2012) 
(nonpublished) (rejected appeal of hate crime conviction by Muslim who hit a fellow congregant 
at his mosque with a hammer while calling him a “faggot”) 
 
People v.  Wiidanen, 201 Cal.App.4th 526, 135 Cal.Rptr.3d 736 (Dec. 5, 2011) (affirming 
conviction of a man found guilty of orally copulating his neighbor who was asleep) 
 
Rogers v.  State, 290 Ga. 401, 721 S.E.2d 864 (Jan. 23, 2012) (upholding petitioner’s 
convictions on two counts of malice murder in case of man who on two separate occasions began 
sexual relationships with teenage men and then murdered them) 
 
State v.  Coman, 273 P.3d 701 (Kan., March 30, 2012) (holding that man who pled guilty to a 
bestiality charge should not be required to register under the Kansas Offender Registration Act as 
the statute is ambiguous and ambiguities should be decided in favor of the defendant) 
 
State v. Edwards, 288 P.3d 494 (Court of Appeals of Kansas, Nov. 2, 2012) (affirming 
conviction of high school teacher for sexual conduct with student who was of the age of consent; 
holding state had compelling interest to prevent sexual relationships between teachers and 
students). 
 
State  v. Hausner, 230 Ariz. 60, 280 P.3d 604 (Arizona Supreme Ct., July 10, 2012) (affirming 
criminal convictions for murder and other offenses; where male defendant in direct testimony 
sought to distance himself from male roommate who had made plea bargain and testified against 
him asserting roommate was bisexual and he was not, trial court did not err in allowing 
prosecution to cross-examine on defendant’s sexuality and submit testimony of ex-wife about 
seeing him kiss a man and tell her he thought he was gay, especially as judge cautioned jury not 
to let testimony influence its determination whether defendant committed the acts charged). 
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State v. Hollenbeck, 164 N.H. 154, 53 A.3d 591 (N.H. Supreme Ct., Sept. 5, 2012) (rejecting 
Lawrence-based due process challenge to state law criminalizing sexual contact between 
therapist and current or recent patient). 
 
State v.  Muchow, 2011 WESTLAW 6757423 (Ct.App., Minn., Dec. 27, 2011) (unpublished 
opinion) (affirming felony conviction of lesbian for domestic assault of girlfriend, holding that 
while trial court made some errors, such as the prosecutor's focus on the defendant's sexual 
orientation, the errors were not prejudicial) 
 
U.S. v. Bazar, 2012 WESTLAW 2505280 (U.S. Air Force Ct. Crim. App., June 29, 2012) (not 
reported in M.J.) (Airman accused of sodomy with a minor in violation of USCMJ Article 125 
could not use “mistake of fact” defense; even though minor misrepresented his age, consensual 
sodomy was not protected under Lawrence v. Texas) 
 
U.S. v. Jenkins, 2012 WESTLAW 4887389 (E.D.Ky., Oct. 15, 2012) (rejecting constitutional 
challenge to federal hate crimes statute in prosecution for sexual orientation-motivated crime; 
defendant was subsequently acquitted at trial). 
 
U.S. v. Medina, 71 M.J. 652 (U.S. Coast Guard Court of Criminal Appeals, Nov. 7, 2012) 
(overturning sodomy guilty plea on grounds that court did not advise defendant of the Marcum 
standards for application of Art. 125 to consensual sodomy cases). 
 
U.S. v.  Stratton, 2012 WESTLAW 244062 (U.S. Navy-Marine Corps Ct.Crim.App., Jan. 26, 
2012) (not reported in M.J.) (dismissing a sodomy charge brought against a lieutenant, finding 
that the conduct was consensual and therefore protected conduct under U.S. v.  Marcum) 
 
U.S. v. White, 698 F.3d 1005 (7th Cir., Oct. 26, 2012) (sustaining conviction for soliciting a 
criminal act against the gay foreman of a criminal trial jury). 
 
U.S. v.  Williams, 2011 WESTLAW 6826852 (U.S. Army Ct.Crim.App., Dec. 21, 2011) (not 
published in M.J.) (upholding the court martial conviction for sodomy of a sergeant who had an 
extra-marital affair with a woman that included anal sex and was at times, arguably, non-
consensual; finding that the abusive nature of the relationship made it distinct from the 
relationships described in Lawrence and therefore the conduct was not constitutionally protected) 
 
 

12. Gender Identity Recognition – Birth Certificate Change, Name Change 
 
A.B.C. v.  New York State Department of Health, 35 Misc.3d 565, 939 N.Y.S.2d 691 (N.Y. 
Sup.Ct., Feb. 28, 2012) (in a petition brought by a female-to-male transsexual born in California 
seeking New York to recognize his new gender, the court held that it has no jurisdiction to 
change a birth certificate issued in another state and no authority to issue any other type of 
declaration of state recognition of the change of someone’s sex) 
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Birney v.  NYC Department of Health and Mental Hygiene, 34 Misc.3d 1243(A), 2012 
WESTLAW 975082 (N.Y.Sup.Ct., March 26, 2012) (unreported disposition) (City Health 
Department must reconsider refusal to issue a new birth certificate to a female-to-male 
transsexual whose application was denied even though he presented evidence that he had had 
reassignment surgery, in the form of a certified letter by physician who performed the procedure, 
and an order from the Supreme Court Kings County authorizing a name change) 
 
K.L. v.  State of Alaska, Case No. 3AN-11-05431 CI (Super. Ct. Alaska, March 12, 2012) 
(finding that the state’s Division of Motor Vehicles infringed on the privacy rights of a male-to-
female transsexual by not having a valid procedure by which she could change the sex 
designation on her driver’s license as having a license that does not match the gender she 
presents to the world would require her to share private information in order explain the 
inconsistency) 
 
Powell, In re, 95 A.D.3d 1631, 945 N.Y.S.2d 789 (N.Y. App. Div., 3rd Dept., May 31, 2012) 
(Transgender inmate entitled to name-change without need for medical evidence of sex-
reassignment surgery; male or female identification of names is a matter of tradition rather than 
legal meaning). 
 

13. Defamation/Dignitary Torts 
 
Bilbrey v. Myers, 91 So.3d 887 (Fla. 5th Dist. Ct. App., June 29, 2012) (rejecting application of 
“church autonomy doctrine” in case where parishioner sued minister for defamation and breach 
of fiduciary duty for calling parishioner a “homosexual” resulting in injury to the parishioner). 
 
Davis v. Fred's Appliance, Inc., 287 P.3d 51 (Washington Court of Appeals, Div. 3, Oct. 23, 
2012) (defamation claim for calling somebody gay will be dismissed in the absence of allegation 
of special damages). 
 
Shay v.  Schauble, 2012 WESTLAW 1024649 (Cal.Ct.App., 2nd Dist., March 28, 2012) (not 
officially published) (privately gossiping to a friend about someone’s sexual orientation does not 
give rise to a claim for negligent or intentional infliction of emotional distress, because a person 
holds no duty not to speak in confidence to a friend concerning something they may have heard 
about another person) 
 
Yonaty v. Mincolla, 97 A.D.3d 141, 945 N.Y.S.2d 774 (N.Y. Appellate Division, 3rd 
Department, May 31, 2012), leave to appeal denied,"2013 N.Y. Slip Op. 60436 (Jan. 8, 2013) 
(holding that falsely calling somebody gay is not slander per se under New York common law, 
abandoning numerous prior N.Y. precedents on point). 
 

14. Estates, Wills & Trusts 
 
Beckwith v. Dahl, 205 Cal.App.4th 1039, 141 Cal.Rptr.3d 142 (Cal.Ct.App., 4th Dist., May 3, 
2012) (in inheritance dispute between surviving same-sex partner and decedent’s sister, court 
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recognized cause of action for intentional interference with expected inheritance, remanded to 
allow plaintiff to replead, and held plaintiff adequately pled promissory fraud). 
 
Konou v. Wilson, 211 Cal.App.4th 1284 (Cal. App. 1 Dist., Dec. 13, 2012) (same-sex marriage 
during 2008 did not supersede prior agreement waiving survivorship rights that couple made 
before registering as domestic partners; surviving spouse precluded from filing claim against 
estate as pretermitted spouse). 
 

15. Student Rights and School Issues 
 
Couch v. Wayne Local School District, Case No. 1:12cv265 (S.D. Ohio, May 21, 2012) 
(settlement approved of Lambda Legal suit on behalf of student denied the right to wear “Jesus 
was not a homophobe” t-shirt to school; under settlement, student has unrestricted right to wear 
t-shirt at school, despite school officials’ assertion that it was inappropriately sexual). 
 
Doe v. Anoka-Hennepin School District (Chicago Tribune, March 6, 2012) (settlement 
announced in lawsuit brought by National Center for Lesbian Rights on behalf of Minnesota 
students who were harassed based on their sexual orientation; school will pay damages of 
$270,000 and will be placed for five years under federal oversight by the Civil Rights Division 
of the Justice Department) 
 
Doe v. Clenchy (Maine Superior St., Penobscott County, Nov. 20, 2012) (rejecting 
discrimination claim on behalf of transsexual public school student). 
 
Lack v.  Kersey, 2012 WESTLAW 1080620 (N.D. Ga., Atlanta Div., March 30, 2012) (high 
school student who alleges he was removed as student body president because of his sexual 
orientation failed to establish this was the reason for his removal, rather than his failure to fulfill 
required tasks of the position) 
 
Mooney v. Garcia, 207 Cal.App.4th 229, 143 Cal.Rptr.3d 195 (Cal. App., 6th Dist., June 26, 
2012) (affirming trial court’s refusal to order San Jose school board to consider parent’s request 
to change “Rainbow Days” middle school event initiated and run by GSA into an “inclusive anti-
bullying day;” management of internal school activities is within jurisdiction of school board) 
 
North Syracuse Central School District v. N.Y.S. Division of Human Rights, 19 N.Y.3d 481, 
973 N.E.2d 162 (N.Y. Ct. App., June 12, 2012) (NY Human Rights Law ban on public 
accommodations discrimination by “education corporations and associations” applies only to 
private schools; State Division of Human Rights does not have jurisdiction over discrimination 
claims by public school students). 
 
Parents, Families, and Friends of Lesbians and Gays, Inc. v.  Camdenton R-III School 
District, 853 F.Supp.2d 888 (W.D. Mo., Feb. 15, 2012) (unpublished decision) (internet filtering 
software used by public school district to control the websites accessible by students 
discriminates based on viewpoint by blocking websites with positive viewpoint towards LGBT 
issues; filtering system violates First Amendment rights of freedom of expression of publishers 
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of blocked websites; school board voted to approve settlement by which it would pay the 
plaintiffs $125,000 for attorney fees (Kansas City Star, March 29, 2012)). 
 
Preston v. Hilton Central School District, 2012 WESTLAW 2829452 (W.D. New York, July 
11, 2012) (dismissing Title IX and Equal Protection claim of sex discrimination of autistic male 
high school student subjected to homophobic name-calling by other male students, but allowing 
discrimination claim based on disability to proceed). 
 
Vanguard High School Gay-Straight Alliance v. Yancey, No. 5:12-cv-268 (M.D. Fla., 
Complaint filed May 24, 2012, Consent Decree and Order signed August 14, 2012) (ordering 
recalcitrant Florida school district to allow Gay-Straight Alliance to be formed and to function at 
Vanguard High School.  School can require parental consent for a student to join GSA only if 
parental consent is required for other non-curricular clubs at the school). 
 

16. Prisoner Rights (Includes Transgender Prisoner Claims) 
 
Davis v. Prison Health Services, 679 F.3d 433 (6th Cir., May 10, 2012) (gay inmate may 
pursue equal protection claim against prison officials on allegation he was denied participation in 
off-site work program due to his sexual orientation; also allowing 8th Amendment claim for 
excessive use of force by prison guard). 
 
Kosilek v. Spencer, 2012 WESTLAW 4054248 (D. Mass., Sept. 4, 2012) (State prison system 
violated 8th Amendment by refusing to provide gender reassignment surgery, when prison 
doctors had opined that this treatment was medically necessary for inmate). 
 
Millbrook v. United States, No. 11-10362 (U.S.Sup.Ct., certiorari granted September 25, 2012) 
(reviewing unpublished 3rd Circuit decision holding prison enjoys immunity from suit under 
Federal Torts Claims Act for same-sex rape of inmate by prison guard. Lambda Legal filed 
amicus brief, noting recurring problem of prison rapes of gay/transgender inmates.) 
 
Norington v. Mitcheff, 2012 WESTLAW 6600101 (N.D.Ind., Dec. 18, 2012) (HIV+ 
transgender state prison inmate failed to state an 8th Amendment claim concerning failure of 
prison medical officials to authorize hormone treatment). 
 
Smith v. Hayman, 2012 WESTLAW 3024429 (U.S.Ct.App., 3rd Cir., July 25, 2012) 
(unpublished decision) (rejecting constitutional claims of due process, equal protection and cruel 
and unusual punishment by transgender New Jersey state prison inmate). 
 
Smith v. Woodford, 2012 WESTLAW 2061535 (N.D. Cal., June 7, 2012) (granting summary 
judgment to prison officials on inmate’s sexual orientation discrimination claim due to pleading 
inadequacies and qualified immunity). 
 
Toliver v. City of New York, 2012 WL 6013098 (S.D.N.Y., Dec. 3, 2012) (gay pre-trial 
detainee may pursue 8th Amendment excessive force claim against Riker’s Island guard who 
allegedly beat him causing serious physical injury; summary judgment granted to higher prison 
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officials and City of New York due to failure of pro se plaintiff to allege facts supporting 
extended responsibility or a practice of tolerating and covering up guard violence). 
 

17. Freedom of Speech (mainly anti-gay speech) 
 
Free Speech Coalition, Inc. v. Attorney General of the United States, 677 F.3d 519 (3rd Cir., 
April 16, 2012), reversing in part, 729 F.Supp.2d 691 (E.D.Pa., July 27, 2010) (partially 
reversing the district court’s dismissal of constitutional challenge to federal statute requiring 
strict documentation of sexually oriented material sold interstate, holding that plaintiffs may be 
able to demonstrate that law places undue burden on free speech rights and violates privacy 
rights of people involved in making films). 
 
Glenn v. Holder, 690 F.3d 417 (6th Cir., Aug. 2, 2012) (anti-gay clergy lacked standing to seek 
declaratory judgment and injunction against enforcement of federal Hate Crimes Act, because it 
was clear that Act would not apply to anti-gay preaching and advocacy). 
 
Keeton v. Anderson-Wiley, 733 F.Supp.2d 1368 (U.S. Dist. Ct., S.D. Ga., Aug. 20, 2012) 
(dismissing complaint by student dismissed from graduate counseling program after refusing to 
undertake “remediation program” designed to help her learn to separate personal moral 
disapproval of homosexuality from future role as professional student counselor required by 
ethical codes to offer non-judgmental services to clients.  Court found no violation of student’s 
1st and 14th Amendment rights.) 
 
Marcavage v. City of Philadelphia, 2012 WESTLAW 1929912 (May 29, 2012) (not selected 
for publication in Fed.3d) (City police did not violate constitutional rights of anti-gay 
demonstrators when they relocated them some distance from gay pride events in order to 
preserve public order; anti-gay demonstrators had reasonable access to their audience). 
 
National Organization for Marriage v.  McKee, 669 F.3d 34 (1st Cir., Jan. 31, 2012) (state 
law requiring organization formed to oppose same-sex marriage to disclose names of donors and 
petition-signers in connection with ballot measure campaign did not violate 1st Amendment). 
 
National Organization for Marriage, Inc. v. Secretary, State of Florida, 477 Fed.Appx. 584, 
2012 WESTLAW 1758607 (11th Cir., May 17, 2012) (not selected for publication in F.3rd) 
(Agreeing with 1st Circuit, rejected constitutional challenge to Florida law requiring disclosure 
of identity of donors to organization that engages in electoral persuasion activities). 
 
Shirvell v.  Michigan Attorney General’s Office (Civil Service Comm.) (Detroit Free Press, 
March 28, 2012) (discharge of assistant attorney general who allegedly defamed and harassed 
gay University of Michigan student body president using computer in A.G.’s office did not 
violate 1st Amendment). 
 
Walden v.  Centers for Disease Control & Prevention, 669 F.3d 1277 (11th Cir., Feb. 7, 2012) 
(removal of counselor after she shared her religious objections concerning gay and lesbian 
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clients with a client and that she would need to refer client to another counselor, did not violate 
First Amendment as her removal was based on the way in which she handled the referral) 
 
Ward v.  Polite, 667 F.3d 727 (6th Cir., Jan.27, 2012) (district court should not have granted 
summary judgment to Eastern Michigan University in a free speech and free exercise of religion 
claim brought by a graduate student who was expelled from the counseling program after 
requesting that gay clients be referred to other counseling students because of her religious 
objections to homosexuality; finding that the question of whether asking that clients be referred 
violates the American Counseling Association’s ethical code should go to a jury; case settled on 
Dec. 10, 2012, with $75,000 payment to plaintiff). 
 
B.  HIV/AIDS Law 
 

1. Discrimination - Prisons 
 
Henderson v. Thomas, Civil Action No. 2:11cv224-MHT (M.D.Ala., Dec. 21, 2012) (Alabama 
prison system segregation policies towards HIV+ inmates violated the Americans with 
Disabilities Act). 
 
Mercer v.  Blanchette, 133 Conn.App. 84, 33 A.3d 889 (Jan. 17, 2012) (inmate did not have a 
valid defamation claim against clinical director for statements director made at a meeting of a 
panel put into place by federal courts to ensure compliance with consent judgment governing 
HIV/AIDS treatment for inmates, because during meetings of the panel the director enjoys 
absolute immunity). 

2. Discrimination - Civilian 
 
Lewis v. Erie County Medical Center Corp., 2012 WESTLAW 5387361 (W.D.N.Y., Nov. 1, 
2012) (rejecting discrimination claim by HIV+ employee). 
 
Roe v.  City of Atlanta, 456 Fed.Appx. 820 (11th Cir., Feb. 1, 2012) (not selected for 
publication in the Federal Reporter) (HIV+ applicant for Atlanta Police Department position 
entitled to trial of his disability discrimination claim; settlement announced Aug. 22, 2012, 
including monetary payment of undisclosed amount to plaintiff). 
 
Short v. Manhattan Apartments, Inc., 2012 WL 6827386 (S.D.N.Y., Dec. 3, 2012) (Two NYC 
realty companies violated City law banning housing discrimination based on a “tenant’s source 
of income” by refusing to show apartments to clients of NYC HIA/AIDS Services 
Administration who would be using government grants to pay rent; such discrimination did not 
violate federal/state laws banning disability discrimination by landlords on disparate impact 
theory; plaintiff entitled to compensatory damages). 
 
Wengert v. Phoebe Ministries, 2012 WESTLAW 5199363 (E.D.Pa., Oct. 22, 2012) (gay, HIV+ 
nursing assistant failed to allege prima facie case of discrimination). 
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3. Funding Restrictions 
 
Alliance for Open Society International, Inc. v.  United States Agency for International 
Development, 651 F.3d 218 (2nd Cir., July 6, 2011) (condition for distributing federal funds 
appropriated under U.S. Leadership Against HIV/AIDS, Tuberculosis, and Malaria Act of 2003, 
which requires recipient organizations to have an express policy against prostitution, is an 
unconstitutional condition), rehearing en banc denied, 678 F.3d 127 (2nd Cir., Feb. 2, 2012), 
with dissenting opinion from denial of en banc rehearing [certiorari granted, January 11, 2013]. 
 

4. Confidentiality of HIV Information 
 
Budano v. Gurdon, 97 A.D.3d 497, 948 N.Y.S.2d 612  (N.Y.App.Div., 1st Dept., July 24, 
2012) (defendant in personal injury case not entitled to discover HIV-related information, if any, 
in plaintiff’s medical records, in absence of expert affidavit showing some connection between 
HIV and issues in the case) 
 
Commonwealth v. Garvin, 50 A.3d 694 (Pennsylvania Superior Court, May 30, 2012) (HIV+ 
male escort not entitled to suppression of information about his HIV status revealed as a result of 
routine intake questioning by police officer at jail after arrest on prostitution charge; applying 
“routine booking exception” to the Miranda warning rule). 
 
Del Terzo v. The Hospital for Special Surgery, 95 A.D.3d 551, 944 N.Y.S.2d 79 (New York 
Appellate Division, 1st Dept., May 10, 2012) (plaintiff not required to disclosed HIV-related 
information as part of discovery in medical malpractice case, despite putting her future health in 
issue by seeking damages for future impact of malpractice). 
 
Doe v. Quest Diagnostics, Inc., 2012 WESTLAW 2393684 (Mo. App. E.D., June 26, 2012) 
(affirming trial court’s rejection of motion for judgment NOV by John Doe plaintiff whose HIV-
related test results were mistakenly faxed by the lab to his employer’s telephone number; jury 
ruled for lab on claims of breach of fiduciary duty and wrongful disclosure of HIV-related 
information). 
 
Doe v. Sutlinger Realty Corp., 96 A.D.3d 898, 947 N.Y.S.2d 153 (N.Y. App. Div., 2nd Dept., 
June 20, 2012) (Affirming trial court order for hearing before special referee to determine 
whether defendant has ‘compelling need’ for disclosure of plaintiff’s HIV-related medical 
information in “slip and fall” case where plaintiff claims damages for permanent disability). 
 
Federal Aviation Administration v.  Cooper, 130 S. Ct. 1441 (March 28, 2012) (in case where  
pilot’s HIV+ status was shared by Social Security Administration with F.A.A. and officials in 
Dept. of Transportation, court reversed 9th Circuit’s holding that the pilot could claim non-
pecuniary damages under the Federal Privacy Act). 



20"

"

5. Asylum/Withholding of Removal/CAT Protection – HIV Status 
 
Da Silva v.  U.S. Attorney General, 2012 WESTLAW 638524 (11th Cir., Feb. 29, 2012) 
(unpublished decision) (affirming BIA’s denial of asylum to an HIV+ Argentinian woman, as 
she did not present evidence that she will be persecuted because of her HIV status) 
 
Desai v. Attorney General, 695 F.3d 267 (3rd Cir., Aug. 21, 2012) (affirming BIA 
determination that it lacked jurisdiction to reopen sua sponte the removal case of an HIV+ man 
from India, when criminal conviction that triggered his removal was reversed on appeal after he 
had been deported from the U.S.). 
 
Hidalgo v.  Holder, 2012 WESTLAW 987537 (2nd Cir., March 26, 2012) (not selected for 
publication in the Federal Reporter) (affirming BIA’s denial of application for withholding of 
removal submitted by HIV+ gay man from Venezuela, for his failure to establish there is 
likelihood he will suffer persecution if returned to Venezuela) 
 
R.K.N. v. Holder, 701 F.3d 535 (8th Cir., Dec. 3, 2012) (rejecting challenge to Board of 
Immigration Appeals ruling against HIV+ man from Kenya seeking refuse in the U.S.). 
 

6. HIV Emotional Distress Claims 
 
Hedgepeth v. Whitman Walker Clinic (D.C. Superior Ct., case dismissed based on stipulation 
of settlement, Aug. 9, 2012) (Claim for damages for emotional distress stemming from 
mistakenly telling client that he was HIV+, due to clerical error in laboratory in recording test 
result; settlement on remand from D.C. Court of Appeals, which adopted a new method of 
analyzing liability in such cases in 22 A.3d 789). 
 
Lee v.  G & K Services Co., 98 So.3d 489 (Ct.App.Miss., April 21, 2012) (affirming summary 
judgment in favor of defendant uniform company on plaintiff’s claim of emotional distress after 
she was stuck with needle left in pocket of her uniform, as injury did not result in any disease 
transmission and needle indicated no presence of disease; recovery for emotional distress does 
not extend to anxiety caused while she waited for test results, but finding that plaintiff could 
recover for medical expenses incurred following injury including the testing for disease). 
 

7. Criminal Law 
 
Mitchell v. State, 2012 WESTLAW 3939971 (Tex.App.-Hous., 14th Dist., September 11, 
2012)(not authorized for publication in S.W.3d) (rejecting appeal of burglary conviction of HIV+ 
man who claimed to suffer dementia severe enough to make him incompetent to stand trial). 
 
Musser v.  Mapes, 854 F.Supp.2d 652 (S.D.Iowa, April 11, 2012) (rejecting appeal of 
conviction and 50 year sentence on four counts of criminal transmission of HIV; no 8th 
Amendment violation). 
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People v. Sierra, 2012 WESTLAW 2001969 (Cal. Ct. App., 4th Dist., June 5, 2012) (not 
selected for official publication) (affirming order for HIV testing of man convicted of initiating 
anal, oral or vaginal sex with his young granddaughter and grandson). 
 
State of New Jersey v. E.W., 2012 WESTLAW 1948654 (New Jersey Appellate Division, May 
31, 2012) (not reported in A3d) (rejecting ineffective assistance of counsel argument by HIV+ 
man who pled guilty to exposing sexual partner without disclosing his HIV status). 
 
State v.  Hadley, 357 S.W.3d 267 (Mo. Ct.App., E.D., Jan. 24, 2012) (upholding conviction and 
30 year sentence of HIV+ man on four counts of recklessly exposing another person to HIV; trial 
court did not err in allowing hearsay evidence documenting defendant had been informed of his 
legal obligation to disclose his HIV status as defendant conceded this at trial). 
 
State v.  Handy, 191 Vt. 311, 44 A.3d 776, 2012 VT 21  (March 23, 2012) (state law 
authorizing STD testing of convicted sex offenders does not violate their constitutional right to 
privacy). 
 
State v. Miller, 2012 WESTLAW 4363612 (Wash. App., Div. 3, Sept. 25, 2012) (not reported in 
P.3d)(reversing and remanding HIV testing order, construing Washington statute on HIV testing 
to require specific factual findings by trial court at sentencing). 
 
State v. Turner, 2012 WESTLAW 6028868 (La.App., 3rd Cir., Dec. 5, 2012) (8 year prison 
sentence was not excessive in case of HIV+ man who repeatedly had unprotected intercourse 
with women without disclosing his HIV status). 
 

8. Disability Benefits Claims 
 
Kentucky Retirement Systems v.  Parker, 2012 WESTLAW 1447929 (Ct.App.Ky., April 27, 
2012) (not officially published) (Kentucky Retirement System erred in disqualifying HIV+ man 
from disability retirement pension program because his condition was deemed to be pre-existing 
to his state employment based on man’s admission that he had homosexual sexual encounters 
before he was hired, even though the actual diagnosis of HIV occurred during employment). 
 
 
II. Legislation (including Ballot Measures)  
 
A.   Discrimination 
 
State Level: 
 
Massachusetts – gender identity added to state discrimination statute.   
Virginia – juvenile correctional facilities – sexual orientation 
 
 
 



22"

"

County & Municipal Level: 
 
(general non-discrimination ordinance unless otherwise noted): 
 
Abington Township, Pennsylvania – sexual orientation/gender identity 
Boise, Idaho – sexual orientation 
Cheltenham County, Pennsylvania – sexual orientation/gender identity 
Creve Coeur, Missouri – sexual orientation/gender identity 
Fayette County, Kentucky, Board of Education – sexual orientation/gender identity 
Folly Beach, South Carolina – sexual orientation (public accommodations) 
Grand Island, Nebraska – sexual orientation (only municipal policies) 
Helena, Montana – sexual orientation/gender identity 
Hutchinson, Kansas – sexual orientation/gender identity (repealed by voters November) 
Knoxville, Tennessee – sexual orientation/gender identity (municipal hiring) 
Maplewood, Missouri – sexual orientation/gender identity 
Memphis, Tennessee – sexual orientation/gender identity (only municipal policies) 
Oklahoma City School Board, Oklahoma – sexual orientation 
Orange County School Board, Florida – sexual orientation/gender identity 
St. Louis County, Missouri – sexual orientation/gender identity (public employment) 
Salina, Kansas – sexual orientation/gender identity (repealed by voters November) 
Sandpoint, Idaho – sexual orientation/gender identity 
Syracuse, New York – amended to add actual or perceived gender identity 
 
B.    Marriage/Civil Union/Domestic Partnership 
 
State Level: 
 
Maine – Marriage Equality Initiative (enacted by voters November) 
Maryland – Marriage Equality Bill (enacted February, approved by voters November) 
Minnesota – State DOMA Amendment (rejected by voters November) 
North Carolina – State DOMA Amendment (enacted by voters in May) 
New Jersey – Marriage Equality Bill (passed legislature February, vetoed by governor) 
Washington State – Marriage Equality Bill (enacted February, approved by voters November) 
 
County & Municipal Level: 
 
Dallas County, Texas – municipal domestic partnership benefits 
Dayton, Ohio – municipal domestic partnership registry 
District of Columbia – same-sex couples married in D.C. can be divorced in D.C. even if they 
are not residents of D.C. 
Clayton, Missouri – municipal domestic partnership registry 
Eau Claire, Wisconsin – domestic partnership benefits for public employees 
El Paso County, Texas – domestic partnership benefits for public employees 
Gulfport, Florida – municipal domestic partnership registry 
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Hallandale Beach, Florida – grossing up to eliminate tax discrimination on public employees 
receiving partnership benefits 
Indianapolis, Indiana – domestic partner benefits for public employees 
Janesville, Wisconsin – domestic partner benefits for public employees 
Oakland Park, Florida – certain city contractors must provide domestic partner benefits 
Orange County, Florida – county domestic partnership registry 
Pueblo City, Colorado – domestic partner benefits for public employees 
Springfield, Illinois – domestic partner benefits for public employees 
Tampa, Florida – municipal domestic partnership registry 
Volusia County, Florida – county domestic partnership registry 
 
C. Adoption 
 
Virginia – lets private adoption agencies limit services consistent with their religious/ethical 
beliefs 
 
D. Other 
 
Federal - Honoring America’s Veterans and Caring for Camp Lejeune Families Act of 2012 – 
includes limitations on picketing of military funerals 
California – Ban on therapy to “cure” homosexuality of minors [effectiveness stayed temporarily 
by litigation] 
California – Limiting picketing at funerals 
California – Providing that a child may have more than two legal parents [vetoed by governor] 
California – Ensuring access to fertility services for single women and same-sex couples 
New York – Requiring school districts to adopt policies concerning cyber-bullying 
Broward County, Florida, School District – Recognizing LGBT History Month 
San Francisco Health Commission – Comprehensive policy on treatment for gender dysphoria 
 






