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In a decision curiously designated as 
“unpublished”, the Minnesota Court of 
Appeals reversed the Hennepin County 

district court’s dismissal of three same 
sex couples’ claim that the Minnesota 
Defense of Marriage Act (MN DOMA) 
violates their rights under the Minnesota 
state constitution.  Benson v. Alverson, 
2012 WL 171399 (Minn. Ct. App., Jan. 23, 
2012). The decision revives the challenge 
to Minnesota’s current bar on same-sex 
marriage, but  comes amid a flurry of ac-
tivity and raised tensions as the state gears 
up to vote on a constitutional amendment 
that would define marriage as only the 
union between a man and a woman. The 
ruling makes this the only active lawsuit 
currently pending seeking same-sex mar-
riage rights that has survived a motion to 
dismiss at the appellate level.

The three couples, and the minor child 
of one of the couples, filed suit after Jill 
Alverson, in her official capacity as Hen-
nepin County Local Registrar, refused to 
grant marriage licenses to the couples be-
cause each couple consisted of members 
of the same sex. The Appellant couples’ 
primary claims were that MN DOMA, 
pursuant to which Ms. Alverson denied 
them licenses, violated their equal protec-
tion, due process, and freedom of asso-
ciation rights under the state constitution. 
They also asserted challenges based on the 
“single subject” rule and free exercise of 
religion. After Respondents moved to dis-
miss based on Minnesota’s Rule of Civil 
Procedure 12.02(e), for failure to state a 
claim upon which relief can be granted, 
the trial court granted the motion, relying 
on the infamous case of Baker v. Nelson, 
291 Minn. 310, 191 N.W.2d 185 (1971), ap-
peal dismissed, 409 U.S. 810 (1972), as 
precedent.  

Baker was an action by a Minnesota 
same-sex couple who had been denied a 
marriage license. However, rather than 
claiming violation of the state constitu-
tion, that couple claimed that denial of 
their license application violated the 
United States Constitution, by denying 
them  its guarantees of equal protection 
and  due process. The Minnesota Supreme 
Court  in Baker determined that the state’s 
restriction of marriage was not irrational 

or invidiously discriminatory, and there-
fore not in violation of the U.S. Constitu-
tion’s Fourteenth Amendment. The U.S. 
Supreme Court dismissed an appeal, find-
ing no “substantial federal question” pre-
sented by the case. 

In relying on Baker, the district court 
in Benson stated simply that it had “no 
reason to believe that the result in Baker 
would have been different had the Baker 
[appellants] alleged violations of the Min-
nesota Constitution” rather than the U.S. 
Constitution.  However, the Court of Ap-
peals disagreed, noting that a state consti-
tutional claim may only be dismissed if, 
after considering all the facts alleged in 
the complaint, accepting them as true, and 
construing them in the light most favor-
able to the non-moving party, there would 
be no sufficient claim stated under the 
state constitution.  

While the Court of Appeals did affirm 
the trial court’s dismissal on two of the 
couples’ claims, that MN DOMA violated 
the Freedom of Conscience and Single 
Subject Clauses of the Minnesota Consti-
tution, it found that claims may exist that it 
violates the state constitution’s equal pro-
tection, due process and freedom of asso-
ciation clauses. The chief reason for this is 
that while Baker might control analysis of 
the challenge of the law’s validity under 
the U.S. Constitution, the Minnesota Con-
stitution actually imposes a higher stan-

dard of judicial review.  (Towards the end 
of its decision, the court also suggested 
that in light of subsequent developments, 
such as the U.S. Supreme Court’s 1996 de-
cision in Romer v. Evans, Baker might no 
longer provide an accurate analysis of the 
federal constitutional claims in any event.)

On the issue of a violation of state equal 
protection, Appellants argue that they are 
members of a suspect class and therefore 
that a higher level of scrutiny should be 
applied.  Without weighing in on the clas-
sification of Appellants, the Court of Ap-
peals notes that even if Appellants are not 
members of a suspect class, under Min-
nesota’s Constitution any statutory clas-
sification – whether suspect or not – must 
not be arbitrary or fanciful, must be rel-
evant to the purpose of the law, and must 
involve a legitimate attempt to achieve the 
law’s stated purpose.  Unlike federal equal 
protection, where a rational basis review 
allows the court to hypothesize a justifica-
tion for the statute, Minnesota equal pro-
tection requires the state to justify its clas-
sification.  This is a level of review stricter 
than the rational basis test which was ap-
plied in Baker, meaning Baker’s analysis 
of the law’s validity under the U.S. Con-
stitution could not be binding on the issue 
of whether it is valid under the state con-
stitution.  The Court of Appeals also notes 
that if one looks closely, Baker did not re-
ally provide any analysis or scrutiny at all.  

MINNESOTA COURT OF APPEALS  
REVIVES SAME-SEX MARRIAGE LAWSUIT

The decision revives the challenge to 
Minnesota’s current bar on same-sex 
marriage, but comes amid a flurry of 
activity and raised tensions as the state 
gears up to vote on a constitutional 
amendment defining marriage as only 
the union of a man and a woman.
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Since the trial court inaccurately relied on 
Baker in dismissing the equal protection 
claim, the Court of Appeals reverses, and 
the claim is reinstated.

Appellants’ claim that MN DOMA 
violates the state’s due process clause is 
similarly revived, because the Minnesota 
Constitution requires that any law be, at a 
minimum, not arbitrary or capricious.  Ap-
pellants claim that the right to marry is a 
fundamental right, the restriction of which 
would trigger a higher level of scrutiny, but 
again, even assuming it is not a fundamen-
tal right, the Court of Appeals finds that 
Appellants should have been given the op-
portunity to show that MN DOMA is not a 
reasonable means to its stated end (to pro-
mote opposite sex marriages and encour-
age procreation, judging by the legislative 
history).  Accordingly, the Court of Ap-
peals finds that the due process claim was 
also improperly dismissed.

Finally, and perhaps most interestingly, 
Appellants’ claim that MN DOMA violates 
the freedom of association provision of the 
Minnesota Constitution hinges somewhat 
on the fact that one of the couples’ children 
is part of the claim.  The district court had 
dismissed the freedom of association vio-
lation claim based on a footnote in Baker, 

in which that court dismissed without dis-
cussion the contentions that the state’s de-
nial of marriage rights to same-sex couples 
violates the First and Eighth Amendments 
of the U.S. Constitution.  By the Benson 
district court’s logic, since MN DOMA did 
not violate the freedom of association pro-
vision of the U.S. Constitution, it would not 
violate the Minnesota Constitution, either.  
However, the Minnesota Constitution spe-
cifically states that it shall not deny or im-
pair rights retained by and inherent in the 
people.  Because the U.S. Supreme Court 
has determined that marriage, family life, 
and the upbringing of children are among 
the associational rights which are protected 
by the U.S. Constitution, they are presum-
ably protected by the Minnesota Constitu-
tion as well.  Since Baker did not provide 
any analysis of the matter, it cannot be 
viewed as precedent and Appellants’ – es-
pecially the appellant minor child’s – claim 
that they have the inherent right to estab-
lish a family relationship was erroneously 
dismissed.  

This case has the potential to be 
divisive even among proponents of 
same-sex marriage, as it could inflame 
anti-gay and anti-judicial activism pas-
sions ahead of the constitutional vote 

in November.  Legally, however, it is 
fascinating, as it finds that the state 
constitution imposes a higher burden 
of justification under the state than 
under the federal constitution.  In any 
case, it will be interesting to see how 
the challenge of Minnesota’s DOMA 
law plays out. —Stephen E. Woods 

Stephen Woods is a Licensing As-
sociate at Condé Nast Publications. 

[Editor’s Note:  The court upheld dismiss-
al of the “single subject” claim because 
it found that all elements of the bill in 
which MN DOMA was embedded related 
in some way to family status.  It upheld 
dismissal of the free exercise of religion 
claim on the ground that nothing in MN 
DOMA prevented same-sex couples from 
celebrating religious marriage ceremo-
nies, as MN DOMA was concerned only 
with state-sanctioned civil marriage.  The 
court also upheld the district court’s deci-
sion to dismiss the governor and attorney 
general as defendants, finding that the 
county registrar who denied the license 
applications was the appropriate defen-
dant and that the other officials were not 
involved in executing the marriage law.]

2012 is shaping up to be a potentially 
big year for the issue of same-sex 
marriage, as state legislatures in 

at least three states seem poised to take 
action on bills that would open up mar-
riage in their states to same-sex couples, 
advocates in Maine submitted petition 
signatures to put a measure on the ballot 
that would reinstate the same-sex mar-
riage law that was previously enacted but 
then repealed in a voter initiative, litiga-
tion seeking same-sex marriage in Min-
nesota was revived by the state court of 
appeals after having been dismissed by a 
trial judge (see above), same-sex marriage 
lawsuits were pending in Hawaii and Vir-
ginia, and proposed state constitutional 
amendments to ban same-sex marriage 
were headed to the ballot in two states.  In 
addition, several lawsuits were pending 

around the country seeking to invalidate 
the federal government’s refusal to rec-
ognize same-sex marriages, challenging 
the constitutionality of Section 3 of the 
1996 Defense of Marriage Act (DOMA), 
and also pending is the long-running chal-
lenge to the constitutionality of Califor-
nia’s Proposition 8 – which, if ultimately 
successful, could revive same-sex mar-
riage in the nation’s most populous.   The 
U.S. Department of Justice, having deter-
mined that Section 3 is unconstitutional, 
has filed amicus briefs in several of the 
pending cases urging courts to find Sec-
tion 3 unconstitutional.  

A few more states might adopt civil 
union or domestic partnership measures 
during 2012, and local governments con-
tinue to adopt domestic partnership regis-
tries and extensions of benefits to same-

sex partners of employees.  Same-sex 
marriage became a headline-generating 
issue as the Republican presidential pri-
mary process progressed, with almost all 
of the leading candidates stating firm op-
position to same-sex marriage, leaving nu-
ances of difference regarding civil unions 
and support for a federal marriage amend-
ment that would overturn state same-sex 
marriage laws.  Meanwhile, President 
Obama, running for re-election, contin-
ued to champion the repeal or invalidation 
of Section 3 of DOMA, while refusing to 
commit to support for same-sex marriage.  
The advocacy group “Freedom to Marry” 
announced on January 20 that it had as-
sembled a coalition of more than 80 mem-
bers of the U.S. Conference of Mayors in 
support of marriage equality.

Here follows an attempt to summarize 
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the complicated legal landscape for legal 
recognition of same-sex couples as 2012 
got under way.

STATE-BY-STATE DEVELOPMENTS 
AND PROSPECTS:

NEW JERSEY: Lambda Legal’s lawsuit, 
Garden State Equality v. Dow, contending 
that the Civil Union Act does not comply 
with the New Jersey Supreme Court’s 
holding in Lewis v. Harris, 908 A.2d 196 
(N.J. 2006), that same-sex couples are en-
titled to enjoy the same legal rights as op-
posite-sex couples who marry, remained 
very much alive, as the trial judge reject-
ed the state’s motion to dismiss the state 
equal protection claim.  Notwithstanding 
the pending lawsuit, the year began with 
a new attempt by Democratic leaders in 
the state legislature to pass a bill authoriz-
ing same-sex marriage.  Senate President 
Stephen Sweeney, a Democrat who had 
voted against the marriage equality bill in 
the waning days of the Corzine Admin-
istration, when legislative passage would 
have resulted in enactment, announced a 
change of heart, declaring that enacting 
a same-sex marriage bill should be at the 
top of the legislature’s agenda for 2012, 
even though Governor Chris Christie, a 
Republican, had repeatedly announced 
that he was opposed to same-sex mar-
riage.  At first the governor was cagey 
about whether he would veto the bill, but 
as it came to a hearing and initial approval 
by an 8-4 party-line vote in the Senate 
Judiciary Committee on January 24, the 
governor announced at a town hall meet-
ing that he would veto it,.  Instead of a fu-
tile legislative effort, he proposed that the 
question whether same-sex couples can 
marry in New Jersey should be decided by 
a public referendum.  (Critics pointed out 
that the last time New Jersey held a public 
referendum on such a policy question, in 
1915, the public voted against conferring 
the right to vote on women.)  Democratic 
legislative leaders rejected the governor’s 
proposal that the public be asked to vote 
on the civil rights of a minority group.  
They announced that they would continue 
to push the bill, in effect challenging the 
governor to veto it.  Press commentary 
was also adverse to the governor, espe-
cially noting his bizarre contention that 
had racial segregation been put up to a 
popular vote during the mid-20th cen-
tury civil rights movement, there would 
have been no need for demonstrations and 

bloodshed.  (Does the man take his con-
stituents for dimwits?)  Under New Jersey 
law, when the governor vetoes a bill, the 
legislature does not have a specific short 
time-limit to vote on an override.  Such a 
vote can be taken at any time during the 
life of the legislature that passed it.  Con-
sequently, the marriage proponents saw 
the initial legislative passage as merely a 
first step, and would then focus on taking 
the time necessary to win enough votes 
for an override if the governor carries out 
his veto threat.  Although Democrats have 
a majority in both houses of the legisla-
ture, in neither house do they enjoy a veto-
proof majority, and some Democrats had 
voted against the bill the last time around, 
so initial passage is not a sure thing. 

MARYLAND:  Governor Martin 
O’Malley, a Democrat, announced his 
support for same-sex marriage and intro-
duced a bill in the legislature at the start of 
the session.  Last year a same-sex marriage 
bill had stalled in the House of Delegates 
and was never brought up for a vote in the 
Senate (where it was expected to pass), but 
the governor’s strong support is expected 
to make a difference this year, especially 
as many Maryland same-sex couples have 
gone to the geographically adjacent Dis-
trict of Columbia to get married, and the 
Maryland Attorney General has opined 
that such marriages are entitled to state 
recognition.  In such circumstances, re-
fraining from passing marriage equality 
in Maryland amounts to a symbolic ges-
ture that doesn’t deprive same-sex couples 
of marriage but does deprive the state of 
the economic benefits associated with the 
marriage “business.”  Although some pun-
dits were predicting that the measure will 
pass the legislature and be signed into law, 
there were also warning signs that oppo-
nents would get busy petitioning for a re-
peal referendum, which could forestall im-
plementation of the new law and show up 
on the November general election ballot. 

WASHINGTON:  Governor Christine 
Gregoire, a Democrat, who had previ-
ously supported domestic partnership but 
had refrained from supporting marriage 
equality, announced her “conversion” on 
the issue and endorsed a new attempt to 
pass a same-sex marriage bill.  By the 
beginning of February, it appeared that 
Washington might be first through the 
gate in 2012, with a possibility of enact-
ment during February.  The House Judi-

ciary Committee approved the marriage 
equality bill in a 7-6 party line vote at the 
end of January, after rejecting proposals 
to give business owners with religious 
objections immunity from civil suit for 
refusing to recognize same-sex marriag-
es and to impose a six-month residency 
requirement to prevent “people abusing 
our marriage laws.”  (That’s a strange 
amendment to be offered by a Republi-
can, in this case Rep. Matt Shea.  After 
all, one of the advantages of having same-
sex marriage in advance of neighboring 
states is that local businesses will benefit 
from out-of-staters coming to marry and 
paying for hotel rooms, restaurant meals, 
and perhaps even formal wedding recep-
tions.)  In the Senate, the measure breezed 
through committee, with one Republican 
voting along with Democrats to approve 
it, and then was passed by the full Senate 
during the evening of February 1, with a 
surprisingly comfortable margin of 28-21.  
A House floor vote was expected shortly.  
However, the same opponents who col-
lected sufficient signatures for the earlier 
ballot measure against domestic partner-
ship will attempt to stall implementation 
by generating sufficient petition signa-
tures to put a repeal measure on the ballot.  
Marriage proponents took comfort from 
having beaten back the last referendum, 
suggesting that Washington voters might 
be open to taking the next step and letting 
a same-sex marriage law go into effect. 

MAINE:  The legislature passed a bill au-
thorizing same-sex marriage in 2009, and 
the governor signed it into law knowing 
that opponents would put a repeal mea-
sure on the ballot so the measure might 
not go into effect.  The voters then re-
pealed the marriage law by a comfortable 
margin, fifty-three percent to forty-seven 
percent.  But time and public opinion have 
moved on and, emboldened by polling 
showing majority public support for same-
sex marriage, a coalition consisting of 
Equality Maine, the ACLU of Maine and 
the Maine Women’s Lobby undertook to 
place a new measure on the ballot, which 
would undo the 2009 referendum and re-
enact same-sex marriage.  On January 
26 they announced that they had secured 
more than 105,000 signatures on their 
petitions, far exceeding the 57,277 that 
they need, so it seems very likely that the 
Secretary of State will certify their mea-
sure.  Despite this optimism, pointed out 
the Portland Herald Press on January 27, 
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Discrimination Claim Against Eastern Michigan University

prior to the 2009 vote public opinion poll-
ing also showed fifty-three percent sup-
port for same-sex marriage, but the repeal 
measure outperformed its polling.  The 
campaign is expected to be fierce, with 
the National Organization for Marriage 
(despite the name, an anti-marriage or-
ganization) expected to direct substantial 
funds for an advertising campaign against 
the proposition.  On January 31, the 1st 
Circuit Court of Appeals rejected NOM’s 
argument that Maine campaign disclosure 
laws that would require NOM to disclose 
the identity of individuals who donated 
at least $100 to help defeat the marriage 
initiative are unconstitutional (see below). 

ILLINOIS: A Civil Union Act went into 
effect during 2011, and as 2012 began 
there was talk about attempting to pass a 
same-sex marriage bill through the legis-
lature.  However, as of the end of January, 
the talk hadn’t yet led to significant action. 

NEW HAMPSHIRE:  New Hampshire’s 
same-sex marriage law has been in effect 
for several years, and public support for 
the measure reflected in polls has been 
steadily increasing.  However, the Dem-
ocrats lost control of both houses of the 

legislature in the 2010 elections by wide, 
veto-proof margins, so even though Gov-
ernor John Lynch, a Democrat who signed 
same-sex marriage into law, remained in 
the governor’s mansion, and was commit-
ted to vetoing any repeal measure, Re-
publican leaders initially said they would 
make repeal a priority in 2012.  In the 
face of substantial public opposition to 
repeal, the Republican leadership aban-
doned their initial intention to schedule 
a vote shortly after the January 10 Re-
publican Presidential Primary.  At first it 
seemed the legislature would begin work 
on the repeal bill shortly after January 10, 
but then the leaders announced that they 
had more pressing business, and would 
postpone the vote.  After heavy lobbying 
by the National Organization for Mar-
riage, the leaders scheduled a vote in the 
House for February 1.  But on January 29, 
the Concord Monitor reported that sev-
eral Republican members of the legisla-
ture were against repealing the law, most 
prominently some members newly-elect-
ed in 2010 who view themselves as liber-
tarians rather than social conservatives.  
Thus, it was possible that the governor’s 
veto of a repeal bill might be sustained, or 
that the leadership would reconsider go-

ing forward.  In the longer term, of course, 
there is the problem of future repeal ef-
forts if the legislature remains in Repub-
lican hands and a successor to Governor 
Lynch opposes marriage equality.  If the 
trend of public support for same-sex mar-
riage continues, as it has in Massachusetts 
since same-sex marriage became legal 
there in 2004, the future of the same-
sex marriage law keeps looking better. 
 
NORTH CAROLINA AND MINNESO-
TA: North Carolina will vote in May on a 
proposed state constitutional amendment 
that would ban same-sex marriages, civil 
unions and domestic partnerships.  There 
were hopes that the extreme breadth of the 
measure might lead to its defeat, as oc-
curred in Arizona a few years ago, when 
an overly-broad ballot measure against any 
form of legal recognition for unmarried 
couples had been defeated.  (A subsequent 
Arizona proposition narrowly focused on 
same-sex marriage subsequently passed.)  
In Minnesota, the proposed amendment is 
focused more narrowly against same-sex 
marriage, and both sides will likely ex-
pend significant money and effort in sup-
port of their positions with the outcome 
unpredictable this far in advance. ■

A unanimous panel of the U.S. Court 
of Appeals for the 6th Circuit ruled 
on January 27 that District Judge 

George C. Steeh (E.D. Mich.) should not 
have granted summary judgment in favor 
of Eastern Michigan University on a 1st 
and 14th Amendment free speech/free 
exercise of religion claim by a graduate 
student who was expelled from the gradu-
ate counseling program after she asked 
that counseling practicum clients present-
ing gay relationship issues be referred to 
other counseling students because of her 
religious objections to gay relationships.  
Ward v. Polite, 2011 WL 251939.   Distin-
guishing this case from the 11th Circuit’s 
recent decision in Keeton v. Anderson-
Wiley, 2011 WL 6275932 (Dec. 16, 2011), 
which upheld the denial of a preliminary 
injunction to a student expelled from a 
graduate counseling program under some-
what similar circumstances, Circuit Judge 
Jeffrey Sutton wrote for the 6th Circuit 
panel that a reasonable jury could con-

clude, based on the summary judgment 
record, that Ward was discriminatorily 
expelled because of her religious beliefs.

In the Keeton case, the plaintiff pre-
sented herself as an outspoken critic of 
homosexuality who would, if given the 
opportunity, refer gay clients for “conver-
sion therapy” and try to persuade them to 
abandon the “gay lifestyle,” as the District 
Court found in that case after a hearing 
on the motion for preliminary injunctive 
relief to block the expulsion.  In this case, 
by contrast, while stating her personal 
religiously-based objection to same-sex 
sexual relationships, Julea Ward requested 
that a practicum client be assigned to a 
different counselor so that she would not 
be in a position to provide counseling that 
would affirm same-sex relationships.  The 
court pointed out that both the Ameri-
can Counseling Association ethical code, 
which was cited as a required standard for 
an accredited program, and textbooks and 
expert testimony, supported the propo-

sition that professional counselors with 
strongly held beliefs that might clash with 
those of their clients can and should refer 
the clients to other counselors, so that the 
client would have the benefit of a coun-
selor would could affirm their beliefs and 
provide helpful counseling services.

Faculty members and administrators 
dealing with Ward’s case had claimed that 
the program had a “no-referral policy” 
in the required practicum; that students 
were obliged to deal with any client and 
be able to comply with professional stan-
dards of not imposing their own values on 
the client.  But the court found conflicting 
evidence as to whether the school actually 
had such a consistent policy, in the light 
of no evidence of a written policy to that 
effect, and in the face of the ACA ethical 
code, which itself supports making refer-
rals to other counselors in such circum-
stances.  

“Ward’s free speech claim deserves 
to go to a jury,” wrote Judge Sutton.  “al-
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though the university submits it dismissed 
Ward from the program because her re-
quest for a referral violated the ACA 
code of ethics, a reasonable jury could 
find otherwise – that the code of ethics 
contains no such bar and that the univer-
sity deployed it as a pretext for punishing 
Ward’s religious views and speech.”  He 
asked, “What did Ward do wrong?  Ward 
was willing to work with all clients and to 
respect the school’s affirmation directives 
in doing so.  That is why she asked to refer 
gay and lesbian clients (and some hetero-
sexual clients) if the conversation required 
her to affirm their sexual practices. What 
more could the rule require?  Surely, 
for example, the ban on discrimination 
against clients based on their religion (1) 
does not require a Muslim counselor to tell 
a Jewish client that his religious beliefs are 
correct if the conversation takes a turn in 
that direction and (2) does not require an 
atheist counselor to tell a person of faith 
that there is a God if the client is wrestling 
with faith-based issues.  Tolerance is a 
two-way street.  Otherwise, the rule man-
dates orthodoxy, not anti-discrimination.”

Since the ACA code itself allows “val-
ues-based referrals,” the court observed 
that a reasonable jury could conclude that 
the school’s assertion that it had a “no-
referrals” policy was not required by the 
profession’s ethical standards and, in the 
absence of any examples of past applica-
tion of such a policy, a jury could conclude 
that it was made up ad hoc for the purpose 
of discriminating against Ward, especial-
ly in light of record evidence that various 
faculty members had made negative com-

ments about her views.
The court noted that the free exercise 

of religion claim would lead to a similar 
result as the free speech claim.  

However, the court was careful to note 
that it was not ruling on the merits of the 
case, just on whether it was appropriate for 
the trial judge to grant summary judgment 
when the record consisted solely of affi-
davits and deposition testimony and there 
had been no actual hearing.  Contrasting 
this to the Keeton case, Sutton observed, 
“At one level, the two decisions look like 
polar opposites, as a student loses one case 
and wins the other.  But there is less ten-
sion, or for that matter disagreement, be-
tween the two cases than initially meets 
the eye.  The procedural settings of the 
two cases differ.  In Keeton, the district 
court made preliminary fact findings af-
ter holding a hearing in which both sides 
introduced evidence in support of their 
claims.  Not only are there no trial-level 
fact findings here, but Ward also gets the 
benefit of all reasonable factual inferences 
in challenging the summary-judgment 
decision entered against her.”  By con-
trast, in a preliminary injunction action, 
the burden is on the plaintiff to show a 
strong likelihood of success on the merits 
of the case, a burden which the 11th Cir-
cuit found Ms. Keeton had not met in her 
case.  Judge Sutton also noted differences 
between Ward, who asked not to be put in 
the position of having to affirm same-sex 
relationships with a client, and Keeton, 
who had made statements that she sought 
to confront gay clients and urge her values 
upon them.  

The court affirmed the district judge’s 
decision denying qualified immunity to 
the individual defendants.  Immunity 
would not extend to Ward’s demand for 
injunctive relief, just to the demand for 
money damages, and as to that, the court 
said, depending how the jury resolved 
factual disputes, it could find that the 
university dismissed Ward from the pro-
gram “because of hostility to her religious 
speech and beliefs,” and a state actor who 
proceeds on such a basis does not enjoy 
immunity from liability.  However, the 
court rejected Ward’s appeal of the dis-
trict court’s decision to dismiss any claims 
against the university president and mem-
bers of its board of trustees, agreeing with 
the trial judge that there was no evidence 
that they played any meaningful role in 
the decision to dismiss Ward.  “The prob-
lem in this case,” wrote Sutton, “is not a 
facially unconstitutional policy, as Ward 
submits, but the potentially improper im-
plementation of that policy by some mem-
bers of the university and not others.  The 
district court properly accounted for this 
distinction.”

Ward is represented by the Alliance 
Defense Fund, an issue-oriented legal 
organization that frequently appears in 
cases involving religious freedom claims, 
especially against gay rights claims.  The 
university is represented by the Michi-
gan Attorney General’s office.  Numerous 
amicus briefs were filed on both sides of 
the case, including briefs supporting the 
University from Lambda Legal and the 
ACLU of Michigan. ■

The U.S. Court of Appeals for the 
First Circuit affirmed the U.S. 
District Court for the District of 

Puerto Rico’s summary judgment rul-
ing against a gay municipal employee in 
his sex discrimination equal protection 
claims against the Municipality of San 
German, Puerto Rico, and its mayor, in 
Ayala Sepúlveda v. Municipality of San 
Germán, 2012 WL 130084 (1st Cir., Janu-
ary 18, 2012).  

Ayala, an openly gay employee of the 
Municipality of San German, claimed a 
history of anti-gay harassment at work.  In 
2006 and 2007, his coworkers at the Mu-

nicipal Office of Emergency Management 
ridiculed him for being gay. While taking 
an extended vacation, he began a roman-
tic relationship with a male co-worker, 
Rodriguez, which ended when Rodriguez 
became involved with a female coworker. 
Upon returning to work, Ayala was afraid 
that Rodriguez would harm him. After 
an incident where Rodriguez threatened 
him physical harm and Ayala’s supervisor 
called the police to diffuse the situation, 
Ayala met with the mayor, who suggested 
he transfer to another position. After Aya-
la refused the transfer, the mayor arranged 
a meeting to which he invited Rodriguez 

without warning Ayala. At a later meeting 
with Ayala and his mother and sister, the 
mayor “outed” Ayala to his family; how-
ever, his family already knew he was gay.

In May, 2008, Ayala filed a complaint 
with the appropriate administrative agency 
alleging workplace discrimination. The 
very next day, Ayala was transferred to a 
different position in another municipal of-
fice, but with the same salary and rank. Al-
most exactly one year later, Ayala filed a 
complaint against the municipality and the 
mayor, claiming sex discrimination and re-
taliation under Title VII, due process viola-
tions, and equal protection violations.

1st Circuit Upholds Summary Judgment against Gay  
Municipal Employee in Workplace Discrimination Suit
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The municipality moved for summary 
judgment on all claims. The District Court 
granted summary judgment on all claims 
holding: 1) “Title VII does not proscribe 
harassment simply because of sexual ori-
entation” and that Ayala failed to make a 
gender stereotyping claim; 2) since Ayala 
was transferred from one equivalent job to 
another, he had not suffered a deprivation 
of a property interest that could sustain 
a due process claim; and 3) the alleged 
equal protection violations occurred out-
side the 1-year statute of limitations and 
Ayala had failed to meet the “continuing 
violation” exception to the statute of limi-
tations. Ayala appealed, raising only his 
equal protection claim.

Judge Juan R. Torruella, writing for the 
court, stated that the court would: 1) “first 
discuss whether the alleged acts of dis-

crimination that occurred before the trans-
fer” were actionable; 2) consider whether 
Ayala suffered any act of retaliation; and 
3) consider whether he was singled out for 
disparate treatment because of his sexual 
orientation. 

Judge Torruella stated that “looking 
at all the circumstances, we agree with 
the district court that the discriminatory 
acts alleged did not rise to the level of a 
hostile work environment” which would 
allow for the “continuing violation” ex-
ception, stating that Ayala had cited no 
evidence regarding the severity or perva-
siveness of the ridicule, it was his super-
visor who had called the police during 
the incident with Rodriguez, and there 
was no evidence that Ayala’s work per-
formance was affected. Therefore, the 
court held that the only actionable act 

within the one-year statutory period was 
Ayala’s transfer, which did not constitute 
an adverse employment action because 
Ayala’s pay, rank, and duties had not 
changed.

Regarding Ayala’s claim that he was 
singled out for transfer because of his 
sexual orientation, Judge Torruella stated 
that there was no evidence Ayala was 
treated differently than others similarly 
situated, and that he provided no evidence 
of instances where heterosexual employ-
ees with similar rank and qualifications 
were not transferred, a requirement under 
First Circuit case law. Concluding that 
Ayala had failed to meet this threshold 
burden, Judge Torruella concluded that 
“our inquiry, therefore, is at an end,” and 
affirmed the district court’s grant of sum-
mary judgment. —Bryan C. Johnson

As the Maine Secretary of State de-
termines whether marriage equal-
ity proponents have submitted 

enough valid signatures to put a proposal 
for marriage equality before the legis-
lature and then on the November 2012 
general election ballot, the Boston-based 
U.S. Court of Appeals for the 1st Circuit 
again addressed the question whether 
Maine campaign funding disclosure laws 
would violate the constitutional rights of 
the National Organization for Marriage, 
Inc. (NOM), and American Principles in 
Action, Inc., organizations that have an-
nounced their intention to direct funds 
towards defeating the marriage equality 
initiative.  Last year, the 1st Circuit re-
jected a constitutional challenge by NOM 
to the state’s disclosure requirements ap-
plicable to political action committees, in 
National Organization for Marriage v. 
McKee, 649 F.3d 34 (1st Cir. 2011).  On 
January 31, 2012, the court again rejected 
such a challenge to Maine’s law regarding 
disclosure obligations of Ballot Question 
Committees, i.e., organizations raising 
and spending money in order to influence 
the outcome of a ballot question vote.  Na-
tional Organization for Marriage v. McK-
ee, 2012 Westlaw 265843.

Not surprisingly, the court, in an opin-
ion by Senior Circuit Judge Kermit K. Li-
pez, concludes that its prior ruling already 
disposes of most of the questions raised by 

NOM and APA in this new case.  Affirm-
ing the ruling by District Judge D. Brock 
Hornby (D. Maine), the court upheld the 
grant of summary judgment in favor of 
the defendants, state officials charged with 
enforcement of the law.

The law requires any organization 
that receives or spends over $5,000 “for 
the purpose of initiating or influencing a 
[ballot-measure] campaign” to keep de-
tailed financial records and file periodic 
reports with the state disclosing the iden-
tity of any source giving over $100 “in any 
election.”  The information that is filed is 
a public record subject to disclosure.  In 
order to determine whether a particular 
donation is “counted” for the purpose of 
triggering the record-keeping and report-
ing requirements, it must fall within one 
of four categories set out in the relevant 
statute, Me. Rev. Stat. Ann. tit. 21-A, sec-
tion 1056-B. 

Category A consists of contributor 
“specified” donations; donations that are 
essentially earmarked for the purpose of a 
particular ballot-measure campaign.  Cat-
egory B are donations made in response to 
a solicitation that would lead the contribu-
tor to believe that the funds would be used 
for that purpose.  Category C are dona-
tions that “can be reasonably determined 
to have been provided by the contributor 
for the purpose of initiating or influencing 
a campaign when viewed in the context 

of the contribution and the recipient’s ac-
tivities regarding a campaign.”  Category 
D refers to “funds or transfers from the 
general treasury of an organization filing 
a ballot question report.”  NOM argued 
that the definitions in Categories B and 
C are unconstitutionally vague, failing 
to give adequate notice of how particular 
donations should be treated.  And, it ar-
gued, the burdens of compliance with this 
record-keeping and disclosure scheme and 
the potential effects of disclosing donor 
identities impose an unconstitutional bur-
den on political speech, violating the 1st 
Amendment overbreadth doctrine.

Rejecting the overbreadth claim, the 
court rested largely on its prior decision 
concerning Political Action Committees, 
reiterating the importance of transparency 
to aid voters in figuring out what cred-
ibility to give to the advocacy funded by 
the donations.  NOM argued that the very 
definition of a “ballot question commit-
tee” was too broad, just as it had argued 
with respect to PACs, but the court wasn’t 
buying the argument, and found that the 
state had an important, legitimate purpose 
in requiring disclosure, asserting that 
“citizens evaluating ballot questions must 
‘rely ever more on a message’s source as 
a proxy for reliability and a barometer of 
political spin,’” quoting from the 2003 9th 
Circuit Court of Appeals ruling, Califor-
nia Pro-Life Council, Inc. v. Getman, 328 

Repeat Performance: 1st Circuit Rejects NOM Challenge to 
Maine Disclosure Law
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F.3d 1088, challenging similar California 
disclosure requirements.

“We agree with the district court that such 
transparency is a compelling objective ‘in a 
climate where the number of ballot questions 
Maine voters face is steadily increasing,’” 
wrote Lipez, quoting Judge Hornby, who 
had also stated, “knowing which interested 
parties back or oppose a ballot measure is 
critical, especially when one considers that 
ballot-measure language is typically confus-
ing, and the long-term policy ramifications 
of the ballot measure are often unknown.”   
The court concluded that the same state inter-
ests justifying applying such rules to PACs, 
formed to support the election of particular 
candidates, also supported applying them to 
ballot question committees.  The court also 
rejected NOM’s contention that the $100 re-
porting threshold for individual donations 
was irrational or arbitrary.

Finally, the court addressed the conten-
tion that the language describing which 
donations “count” for reporting purposes 

was unduly vague.  First, it noted, since 
NOM’s written funding solicitation ma-
terials clearly fell within the scope of the 
challenged language, NOM was not in a 
position to mount a facial challenge to the 
language.  Only a statute whose asserted 
vagueness would make it difficult for an 
individual to figure out whether their con-
duct is covered can be challenged by that 
individual as facially vague.  And, since 
the statutory language clearly applied to 
NOM’s solicitations, an as-applied chal-
lenge would not work, either. 

But the court decided to take the extra 
step, despite NOM’s lack of standing to 
bring a facial vagueness challenge, to ex-
plain its view that the language was not, 
in fact, vague at all, but clearly communi-
cated which donations were covered, since 
the descriptions in B and C focused not on 
the subjective intent or understandings of 
particular donors, but rather on that favored 
creation of the law, the “reasonable person 
in the circumstances,” which is generally 

deemed an objective test.  If a reasonable 
person receiving a solicitation would con-
strue the funds they contributed to be for 
the purpose of funding a campaign to pass 
or defeat a ballot measure, then they clearly 
come within the reporting and disclosure 
requirements.  Thus, the court found that 
the statute is not sufficiently ambiguous to 
raise constitutional concerns.

Press reports about reaction to this rul-
ing indicated that NOM plans to pursue 
whatever appellate avenues remain open to 
it in its desperate struggle to be able to in-
fluence the outcome in Maine without dis-
closing the source of its funds.  They could 
petition for en banc reconsideration, which 
seems unlikely given the unanimity of this 
panel and its agreement with last year’s 
ruling on the PAC case, and/or they could 
petition the U.S. Supreme Court for review.  
Meanwhile, time marches on in Maine, as 
the proponents of marriage equality filed 
almost twice as many signatures as re-
quired to get their measure on the ballot. ■

U.S. District Court Judge Claudia 
Wilken issued a decision on Janu-
ary 26 rejecting the government’s 

motion to dismiss the second amended 
complaint in Dragovich v. United States 
Department of the Treasury, 2012 West-
law 253325 (N.D.Cal.), an action chal-
lenging the constitutionality of Section 3 
of the Defense of Marriage Act of 1996. 

Judge Wilken’s ruling was signifi-
cant on two counts.  First, it extended the 
plaintiff group to include California state 
employees who are in registered domes-
tic partnerships with their same-sex part-
ners.  Second, expanding on a point Judge 
Wilken addressed last year in denying a 
motion to dismiss the original complaint 
(see 764 F.Supp.2d 1178 (N.D.Cal. 2011)), 
the court found that the record in the case 
thus far lacks any substantial justifica-
tion that would save Section 3 of DOMA 
(which requires that the terms “marriage” 
and “spouse” will only apply to different-
sex couples for all federal law purposes) 
from unconstitutionality under the 14th 
Amendment using rational basis review.

In the original complaint, the plaintiffs, 
California government employees who 
were married to their same-sex partners, 
either in California during the “window 
period” when such marriages could be 
conducted in 2008, or in another juris-
diction whose marriage is recognized in 

California, alleged that the refusal by the 
state’s Public Employees Retirement Sys-
tem to let them enroll their spouses for 
Long-Term Care (LTC) insurance due to 
federal tax concerns as a result of DOMA 
Section 3, violated their constitutional 
rights to due process of law and equal 
protection of the law, necessarily draw-
ing into question the constitutionality of 
Section 3.  They named the US Treasury 
Department, within which the Internal 
Revenue Service resides, as their lead 
defendant, seeking a declaratory judg-
ment that the interpretation of relevant tax 
provisions to exclude their spouses from 
eligibility in reliance on Section 3 violates 
their constitutional rights.

Because all the plaintiff couples in that 
case were legally married, the court didn’t 
have to face the question whether same-
sex couples in registered domestic part-
nerships in California who are excluded 
from participation in this program also 
have a federal constitutional claim.  But 
the plaintiffs amended their complaint, 
adding such employees as additional plain-
tiffs.  Under California law, such partner-
ships carry all the state law legal rights of 
marriage.  The California Supreme Court 
ruled in 2009 that although Proposition 
8, enacted by voters in November 2008, 
took away the right to marry for same-sex 
couples in California, it did not affect the 

California Supreme Court’s prior deter-
mination that as a matter of state consti-
tutional law same-sex couples are entitled 
to all the rights of different-sex couples, 
apart from the right to call their union a 
marriage.

In this motion to dismiss, the Federal 
Defendants focused solely on the addition 
of domestic partners to the case.  Con-
sistent with the Justice Department’s an-
nounced position, the federal government 
is not arguing in this case that Section 3 
is constitutional.  Rather, they are resting 
their defense on the proposition that Con-
gress’s wording of the relevant sections of 
federal tax law clearly would not extend to 
domestic partners, as the list of “qualify-
ing relatives” for purposes of this kind of 
benefit does not include unrelated mem-
bers of a taxpayer’s household.  But ulti-
mately this seems like a word game, since 
the plaintiffs’ argument is that same-sex 
registered domestic partners, who are 
treated as spouses for all purposes of 
California law, should also be treated as 
“spouses” for purposes of the tax treat-
ment of LTC insurance coverage, inevi-
tably bringing Section 3 of DOMA into 
play.  Certainly, California administrators 
are relying on Section 3 in arguing that 
they cannot extend this benefit to domestic 
partners without endangering the favored 
federal tax treatment of the benefits plan.

New Ruling in Dragovich: Another Nail in the Coffin of DOMA Section 3
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Turning to the equal protection claim, 
Judge Wilken noted that the 9th Circuit 
has yet to depart from its holding that 
sexual orientation is not a suspect clas-
sification for equal protection purposes, 
and so the trial court was bound to use 
“rational basis” review in evaluating the 
constitutionality of Section 3.  However, 
Judge Wilken noted, in Romer v. Evans, 
the Supreme Court held “that gays and 
lesbians, as a class, are at least protected 
from burdensome legislation that is the 
product of sheer anti-gay animus and de-
void of any legitimate government pur-
pose...  Thus, the Supreme Court has held 
that anti-gay animus is not a legitimate 
governmental interest that may serve to 
justify legislative enactments burdening 
gays and lesbians.”

The issue before the court was wheth-
er the classification in the law governing 
eligibility for tax favorable treatment for 
LTC insurance is justified.  Plaintiffs ar-
gued that there is no legitimate justifica-
tion, and that Congress excluded same-
sex domestic partners out of animus.  (At 
the time the provisions in question were 
passed, there were several states that pro-
vided benefits to same-sex domestic part-
ners of their employees, and many munici-
palities that did so, making the question 
more than merely theoretical.) 

The Federal Defendants responded 
that sexual orientation discrimination was 
not shown, because some jurisdictions 
allow different-sex couples to register as 
domestic partners, and they are similarly 
excluded from beneficial tax treatment, so 
the classification is based a distinction be-
tween domestic partnership and marriage, 
and not based on sexual orientation as 
such.  “This argument is not persuasive,” 
wrote Wilken.  “In this state and many 
others, registered domestic partnership 

is currently the only available legal sta-
tus that provides a complement of estab-
lished rights and obligations for same-sex 
couples seeking legal recognition of their 
relationships.”  California, for example, 
allows different-sex couples (who could 
otherwise marry) to register as domes-
tic partners if at least one of them is 62 
or older, but Wilken found that this does 
not “negate the burdens faced by same-sex 
registered domestic partners,” concluding 
that laws “limiting same-sex couples to 
registered domestic partnerships, while 
precluding them from marriage, turn on 
sexual orientation.”

Although the legislative history of 
the specific provision of tax law does 
not include express mention of domestic 
partners and reasons for their exclusion, 
Wilken found that the general evidence of 
hostility by Congress in connection with 
the D.C. domestic partnership ordinance 
-- which Congress prevented from going 
into effect for many years through restric-
tions on the District’s budget -- and in 
connection with the enactment of DOMA 
was sufficient to give rise to an inference 
of discriminatory animus.  She rejected 
as “unpersuasive” the government’s ar-
gument that the current statutory scheme 
“allows for the evolution of state domestic 
partnership law,” asserting that the “favor-
able federal tax treatment for long-term 
care plans maintained and administered 
by the states. . . does not have any bearing 
on how state domestic partnership laws 
evolve, one way or another.” 

Various other make-weight arguments 
were also rejected by the court.  Looking 
to other rational basis cases, such as Plyler 
v. Doe, 457 U.S. 202 (1982), and Rinaldi 
v. Yeager, 384 U.S. 305 (1966), where the 
Supreme Court had used a rational basis 
analysis to find a classification in federal 

law unconstitutional where the main gov-
ernmental justification advanced was fis-
cal, Wilken explained that under the rea-
soning of these cases, “Federal Defendants 
must show that justifying the exclusion of 
registered domestic partners for the pur-
pose of meeting federal fiscal objectives 
did not single out same-sex couples for ar-
bitrary or impermissible reasons,” and she 
found that “sexual orientation” is “a factor 
that bears no relevance to the purpose for 
which [the tax provision] was enacted, that 
is, to incentivize the purchase of long-term 
care insurance to improve the financial se-
curity of families throughout the country.”  
“It bears repeating,” she continued, “that 
Plaintiffs have provided legislative history 
indicating that the distinction was actually 
motivated by anti-gay animus.”

“None of the cases upon which Fed-
eral Defendants rely establishes that the 
rational basis test is satisfied where a 
challenged provision serves no legitimate 
government interest and the enactment 
is tainted by animus against a politically 
unpopular group,” she wrote. “Therefore, 
Plaintiffs’ allegations on behalf of regis-
tered domestic partners are sufficient to 
state an equal protection claim under the 
rational basis test.”

Rather than get into the difficult ques-
tion of which level of judicial review to 
employ in evaluating the Plaintiffs’ Due 
Process claim, which asserted that the ex-
clusion from coverage burdened a funda-
mental liberty interest, Wilken noted that 
a provision that flunks the rational basis 
test under Equal Protection would also do 
so under a Due Process analysis, and thus 
the Federal Defendants’ motion to dismiss 
the Due Process claim would similarly be 
denied.

Reading this strongly worded deci-
sion would be thrilling if it were unprec-
edented, but at this point one can assert 
that Judge Wilken’s analysis is squarely 
in the mainstream of a series of rulings 
over the past year-and-a-half bearing 
on the unconstitutionality of Section 3 
of DOMA in a variety of judicial fora. 
These rulings were buttressed last year 
by the Justice Department’s own analy-
sis finding that sexual orientation dis-
crimination claims should invoke strict 
scrutiny and that Section 3 was inde-
fensible under that analysis.  The loom-
ing question, of course, is whether the 
federal appellate courts, and ultimately 
the Supreme Court, will embrace this 
reasoning. The first signs may emerge 

The court noted that the record of  
Congress’ consideration of DOMA 
 evidences animosity and moral  
condemnation of same-sex  
relationships.
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soon when the 1st Circuit rules in Gill 
or when the 9th Circuit rules in this case 
or Golinski. 

A 9th Circuit panel’s decision last 
September to vacate as moot the Log 
Cabin Republicans’ challenge to “don’t 
ask, don’t tell” was probably motivated, 
at least in part, by a prudential concern 
to avoid having to take on the issue of 
level of scrutiny in a case where, at least 
from the court’s perspective, the plain-
tiffs no longer needed the relief they 
sought.  But, as Judge Wilken points out 

in passing, the Supreme Court’s decision 
in Lawrence v. Texas to overrule Bow-
ers v. Hardwick had undermined the 9th 
Circuit’s rationale in its pre-Lawrence 
equal protection rulings, so perhaps it is 
finally time for the Circuit to address the 
issue in the context of benefits litigation 
against DOMA. ■

A former Ohio State University li-
brarian sued university officials 
for issues surrounding their refusal 

to rehire him after his alleged “construc-
tive discharge,” in violation of the First 
Amendment, because he had promoted 
anti-gay literature.  The U.S. District 
Court, Southern District of Ohio, had 
granted the officials’ summary judgment 
motion and dismissed the case. Savage v. 
Gee, 2010 WL 2301174 (S.D. Ohio, June 7, 
2010), discussed in the Summer 2010 is-
sue of Lesbian/Gay Law Notes.  The Sixth 
Circuit Court of Appeals, after de novo 
review, has affirmed the district court’s 
ruling.  Savage v. Gee, 2012 WL 10967 
(6th Cir. Jan. 4, 2012).   Justice Boyce F. 
Martin, Jr. wrote the opinion for the unan-
imous 3-judge panel.

Scott Savage, a member of a conserva-
tive Christian denomination, was head of 
reference and library instruction at Ohio 
State University in Mansfield, OH, from 
August 2004 to June 2007, when he re-
signed. Savage had served on a committee 
that was charged with assigning incoming 
freshmen a single book that they would all 
read. The committee members had agreed 
that it was acceptable, maybe even advis-
able, to recommend a book that might be 
seen as controversial, even polarizing. 
Savage recommended a few books, one 
of which was The Marketing of Evil: How 
Radicals, Elitists, and Pseudo-Experts 
Sell Us Corruption Disguised as Free-
dom, by David Kupelian, which describes 
homosexuality as aberrant human behav-
ior that has become accepted because it 
is “politically correct.”  Savage later said 
that he was not serious in suggesting this 
book; rather, he was making a sarcastic 

point about confronting orthodoxy, “Like 
students and young profs did in the 60’s, 
man!” 

Savage’s suggestion did not go over 
well with other members of the book 
committee, who did not get the sarcasm. 
One of them cited the book’s blatant ho-
mophobia and accused Savage of endors-
ing “homophobic tripe.” Savage defended 
the book and attacked his fellow commit-
tee members. An e-mail war ensued, and 
many members of the college community 
became aware of the controversy. Gay fac-
ulty members were alarmed, and stated 
that they felt uneasy, and harassed, by the 
presence of Savage. Savage forwarded all 
the e-mails to a right-wing group called 
Foundation for Individual Rights in Edu-
cation (FIRE), and later contacted a right-
wing legal organization, the Alliance De-
fense Fund (ADF), for legal advice. 

The Savage controversy was discussed 
at a faculty meeting, and the faculty 
dubbed Savage’s actions sexual harass-
ment, but did not recommend that the 
HR department take any action. Various 
individual members of the faculty did file 
charges with HR. The ADF wrote a letter 
insisting that OSU stop violating Savage’s 
right to freedom of speech. HR instigated 
an investigation of the complaints, with 
which Savage, on the advice of ADF, did 
not cooperate.  Savage filed his own com-
plaint, accusing faculty members of filing 
false charges, and demanding that they be 
prosecuted. He also set up a library dis-
play on academic freedom. 

An HR consultant employed by OSU 
found that neither Savage nor any of his 
accusers were guilty of any of the charges 
against them, but the faculty members 

were not satisfied with the outcome, and 
continued their campaign against Savage. 
Savage took two leaves of absence, say-
ing that he intended to return. He filed a 
state court lawsuit against OSU officials 
in April 2007, which the OSU officials 
moved to dismiss. The antagonistic tenor 
of the arguments that OSU made in court 
convinced Savage that the university was 
not welcoming his return, thus, Savage re-
signed on June 27, 2007. 

Savage’s lawsuit against the OSU offi-
cials in state court sought a determination 
whether OSU officials were immune from 
damages under an Ohio law, Ohio Rev. 
Code sec. 9.86, which only allows dam-
ages against state employees if they act 
outside the scope of their employment, or 
maliciously or recklessly. If the individual 
defendants turned out to be immune, then 
Savage sought damages against OSU and 
the State of Ohio. After various motions 
and discovery, Savage withdrew his state 
action on July 29, 2008. Meanwhile, Sav-
age had, on March 10, initiated this fed-
eral lawsuit raising constitutional claims.

Claim for DamagesThe OSU officials 
moved for summary judgment in the fed-
eral lawsuit based on a precedent in which 
the Ohio Supreme Court had ruled that “a 
plaintiff who files an action in the Court of 
Claims of Ohio is deemed to have waived 
any state or federal claim for damages 
against state officials arising out of the 
same acts or omissions . . . in any sub-
sequent action in federal court.” Leaman 
v. Ohio Dep’t of Mental Retardation & 
Dev. Disabilities, 825 F.2d 946, 954 (6th 
Cir.1987) (en banc). The Leaman holding 
interprets a state statute, Ohio Rev. Code 
sec. 2743.02(A)(1), which calls for a “com-

Federal Appellate Panel Rejects Claim of Unconstitutional  
Constructive Discharge Brought by University Librarian Who  
Promoted Homophobic Book
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plete waiver” upon filing in the Court of 
Claims. Based on Leaman, the district 
court granted the OSU officials’ motion 
for summary judgment as to any claims 
for monetary damages by Savage, follow-
ing a Sixth Circuit precedent, Thomson 
v. Harmony, 65 F.3d 1314 (6th Cir.1995), 
which held Leaman controlling for claims 
against state officials raised in federal 
court.

The 6th Circuit panel agreed with the 
district court, saying:  “[W]e have repeat-
edly held that federal damages claims 
against state officials are barred where 
claims based on the same act or omission 
were previously raised in the Court of 
Claims. . . .”

Constructive Discharge and the First 
AmendmentThe district court considered 
Savage’s non-monetary claims for injunc-
tive and declaratory relief. Specifically, 
Savage asked for an order finding that he 
had been constructively discharged in re-
taliation for exercising his First Amend-
ment rights, and requiring OSU to re-
instate him to a position at a different 
campus. Further, Savage asked for a dec-
laration that the OSU harassment and dis-
crimination policies are unconstitution-
ally vague and overly broad. The district 
court rejected both claims. 

The First Amendment issue was de-
cided by asking whether Savage promoted 
The Marketing of Evil as a citizen, rather 
than as an employee, and whether his ac-
tions were on a matter of public concern. 
If he acted as a citizen on a matter of 

public concern, he is protected, under the 
First Amendment, from retaliation. If he 
acted as an employee, then he generally is 
subject to administrative sanctions.  How-
ever, he may be protected by the academic 
freedom exception to this rule. Garcetti v. 
Ceballos, 547 U.S. 410 (2006) (Souter, J., 
dissenting). On a related issue, the district 
court needed to determine whether Sav-
age, who had resigned, had in fact been 
constructively discharged.

First the district court determined, 
and the Sixth Circuit agreed, that the is-
sues raised by Savage’s championing of 
The Marketing of Evil were clearly mat-
ters of public concern. However, his pro-
motion of the issues was not “as a citi-
zen,” but rather as a librarian at a state 
university’s library.  He intended to fo-
ment dialog within a school-sanctioned 
committee. The district court noted that 
some federal courts have found an aca-
demic freedom exception to Garcetti 
v. Ceballos,  based on Justice Souter’s 
dissenting opinion, and that decisions 
in the Southern District of Ohio have 
found such an exception. See, e.g., Kerr 
v. Hurd, 694 F. Supp. 2d 817 (S.D. Ohio 
2010). However, the exception only ap-
plies to scholarship or teaching, and 
Savage’s book recommendation was nei-
ther. Thus, the district court held, and 
the Sixth Circuit agreed, that Savage’s 
actions are not protected by the First 
Amendment.

As for constructive discharge, the 
district court held, and the Sixth Circuit 

agreed, that Savage had “not presented 
any evidence that the University intended 
to force him to resign.” Conditions at the 
university were not “objectively intoler-
able.”  When he took a leave from his job, 
Savage intended to return, implying that 
Savage felt he could and would return, 
and belying Savage’s claim of construc-
tive discharge.  Evidence even suggested 
that Savage’s return was supported by his 
supervisors at the university.

OSU’s Policies.As to OSU’s harass-
ment and discrimination policies, the 
district court treated Savage’s lawsuit as 
a court would treat any First Amendment 
lawsuit by one who was not yet affected by 
an overly broad policy that might, in the 
future, “chill” free speech. Under Laird 
v. Tatum, 408 U.S. 1 (1972), a litigant al-
leging chill must establish that a concrete 
harm occurred or is imminent. Merely 
alleging a subjective “chill” is not an ad-
equate substitute for a threat of specific 
future harm. 

Since Savage was no longer employed 
by OSU, he was no longer subject to any 
OSU policy, and thus could not allege a 
future harm that would be caused by a 
“chill.” Thus, he lacked standing to chal-
lenge OSU policies.  In addition, Savage 
had not been disciplined under OSU poli-
cies, so there was no past action of the 
university that he could challenge.  The 
Sixth Circuit panel upheld the district 
court’s summary judgment decision in 
all respects, finding no merits to any of 
Savage’s claims.  —Alan J. Jacobs

In Gartner v. Iowa Department of 
Health, Case No. CE 67807 (Jan. 4, 
2012), the Polk County, Iowa, Dis-

trict Court ruled that the names of both 
mothers in a married same-sex couple 
must be placed on the birth certificate 
of a child, who was conceived through 
use of an anonymous sperm donor and 
born during the couple’s marriage, 
without any need for a second-parent 
adoption by the non-biological parent. 
In reaching the decision, Judge Eliza 
Ovrom relied heavily on the Iowa Su-
preme Court’s landmark decision in 
Varnum v. Brien, 763 N.W.2d 862 (Iowa 
2009), which struck down the Iowa 
statute limiting civil marriage to a man 
and a woman. 

Melissa and Heather Gartner have 
been in a committed relationship since 
2003 and were married in Iowa in June 
of 2009. Prior to their marriage, Heather 
gave birth to a son via an anonymous 
sperm donor; Melissa then adopted the 
child and was listed as a parent on an 
amended birth certificate. Soon after 
their marriage Heather gave birth to a 
daughter, Mackenzie, using the same 
anonymous sperm donor. The couple, 
expecting the full benefits of the parent-
age presumption accompanying mar-
riage, completed paperwork to have both 
of their names listed on Mackenzie’s 
birth certificate. 

Iowa’s Department of Public Health, 
however, completed the birth certificate 

listing only Heather as the mother and 
leaving blank space for a second parent. 
The Department informed Melissa that 
it would not place her name on the birth 
certificate unless she first adopted the 
child. The Department relied on Iowa 
Code Section 144.13(2), which, broadly 
speaking, provided that the “name of the 
husband” would be added to the birth 
certificate as the “father of the child” 
conceived or born during a marriage. 
Accordingly, the Department deter-
mined that it could only add Melissa’s 
name onto the birth certificate if she 
first adopted Mackenzie.

The refusal had real consequences for 
the family. Mackenzie was hospitalized 
in early 2010. Melissa was the stay-at-

Iowa State Court Rules That Both Names of Same-Sex Married  
Couple Must be Placed on Their Child’s Birth Certificate
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home parent for both children but given 
her uncertain legal status both parents 
maintained a bedside vigil for Macken-
zie for fear that Melissa would have no 
standing to authorize emergency medi-
cal care if it became necessary. This 
caused Heather to miss work and added 
to the stress on the family. Additionally, 
the Department did not dispute Melis-
sa’s claim that the process of adoption 
would be intrusive, expensive, and time-
consuming, involving a home study and 
background check, plus the expenses of 
court fees, attorney fees, and the costs of 
the home study.

The couple brought suit, represented 
by Lambda Legal, arguing that the De-
partment’s refusal to list both of them on 
the birth certificate violated various pro-
visions of the Iowa Code and violated 
their Equal Protection and Due Process 
rights under the Iowa Constitution. They 
argued that the state’s marriage equal-
ity ruling in Varnum v. Brien, which 
required that statutory language be “in-
terpreted and applied in a manner allow-
ing gay and lesbian people full access 
to the institution of marriage,” required 
that the relevant provision be read in a 
gender-neutral fashion. That is, the word 
“spouse” must be substituted for “hus-
band” and “parent” for “father.” 

The court first determined that the 
agency’s interpretation of the relevant 
statutes is not entitled to deference be-
cause the legislature has not expressly 
granted it the authority to interpret the 
statute, and because the concept of “pa-
ternity” is not exclusively within the De-
partment of Public Health’s expertise.  

The court then largely agreed with 
the couple’s interpretation of the statute. 
First, the court emphasized that Sec-
tion 144.13(2) is frequently read with 
other laws governing the status of chil-
dren born during a marriage, which use 
gender neutral terms such as “parents” 
or “parties” or similar terms. Because 
Mackenzie was born during the mar-
riage of Heather and Melissa, she would 
be deemed their legitimate child under 
these statutes. 

Second, the court cited several exam-
ples in which the presumption of parent-
age applies even in the absence of a ge-
netic connection to a child. Indeed, the 
court cited authority in which a husband 
who could not possibly have fathered 
the wife’s child (he was away at war) or 
where genetic testing shows that another 

man is the child’s biological father, has 
been determined the legal father of a 
child born during a marriage. The basis 
for these determinations has been Iowa’s 
legitimacy statutes, which, according to 
the court, apply equally to the claims 
presented by the birth mother’s spouse 
here. (The court noted that the present 
action does not raise any issues concern-
ing same-sex parenting and, in fact, that 
Iowa recognizes that the sexual orienta-
tion of a parent does not affect the abil-
ity to parent a child).     

On this point, the court noted that 
the Iowa Supreme Court in Varnum spe-
cifically cited the statutory legitimacy 
of children born to married parents as 
one of the benefits of marriage that was 
being withheld from same-sex couples 
who could not legally be married. The 
court termed this a “strong indication 
that the Supreme Court intended mar-
ried same-sex couples to have legal rec-
ognition that their children are legiti-
mate and entitled to the support of both 
parents.” And this presumption of le-
gitimacy is not necessarily founded on 
genetics but instead helps to preserve 
the integrity of families. So the court 
eloquently summarizes: “The integ-
rity of Heather and Melissa’s family is 
promoted by allowing Melissa’s name 
to be placed on the birth certificate. In 
addition, it is in Mackenzie’s best in-
terest to have two legal parents, rather 
than one.”

Accordingly, the court determined 
that the Department’s interpretation of 
the statute was based on an erroneous 
interpretation of law and should be re-
versed as a violation of Iowa law. Be-
cause of this determination the court did 
not need to reach the issue of whether 
the Department’s interpretation would 

be an unconstitutional violation of Io-
wa’s Equal Protection and Due Process 
guarantees.

The court ends its opinion, how-
ever, by emphasizing that the use of 
an anonymous sperm donor is an “im-
portant fact of this case” because the 
Department’s stated goal of naming 
the biological father cannot be met 
here. Additionally, potential adminis-
trative inefficiencies accompanying a 
challenge from the biological father 
will not happen in this case, says the 
court. As a result, the court states that 
its “holding is limited to the facts of 
this case.”

At first glance, this seems like a rea-
sonable limitation for the court to em-
phasize. But it does seem a bit curious 
given the court’s invocation of cases in 
which the presumption of parentage ap-
plies even when it is indisputable that 
another man is the biological father. 
Moreover, by definition, each time a 
married heterosexual couple’s names 
are placed on a child’s birth certificate 
with absolutely no investigation into 
the genetic connection between the pre-
sumed father and the child (meaning 
there is always the chance a biological 
father could emerge to claim rights to 
the child), that couple is arguably in the 
same position as any married same-sex 
couple in which one parent is indisput-
ably biologically related to the child. In 
other words, citing the use of an anony-
mous sperm donor leaves one wonder-
ing what the actual import of the case 
may be given the myriad ways that 
same-sex couples (married or other-
wise) conceive children. —Brad Snyder 

Brad Snyder is the Executive Director 
of LeGaL.

The Department’s refusal to place  
Melissa’s name on the birth certificate 
frustrates the purpose of the law to  
recognize the legitimacy of a child  
born to a marriage.
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N ew Jersey Administrative Law 
Judge Solomon A. Metzger 
ruled on January 12, 2012, that 

the Ocean Grove Camp Meeting As-
sociation, a body associated with the 
United Methodist Church that owns 
and operates a square mile of real es-
tate on the New Jersey shore in the 
Township of Neptune, violated the 
New Jersey Law Against Discrimina-
tion by refusing to rent the Boardwalk 
Pavilion on its property for a civil 
union ceremony involving a lesbian 
couple.  Bernstein v. Ocean Grove 
Camp Meeting Association, OAL Dkt. 
No. CRT 6145-09, Agency Dkt. No. 
PN34XB-03008 (N.J. Office of Ad-
ministrative Law). 

The case arose in March 2007 
when Harriet Bernstein and Luisa 
Paster filled out an application to 
use the Boardwalk Pavilion for their 
ceremony under the recently-enacted 
New Jersey Civil Union Act.  At the 
time, the Boardwalk Pavilion was ad-
vertised by Ocean Grove as available 
for rental for weddings for a fee of 
$250, and the only basis on which an 
application for that purpose had ever 
been denied was scheduling conflicts 
with religious programming or other 
community or charitable events.  But 
Ocean Grove rejected the applica-
tion, according to Judge Metzger’s 
opinion, on the ground that “same-sex 
civil unions conflicted with scriptural 
teaching regarding homosexuality and 
that [Ocean Grove] could not condone 
such a ceremony at the Pavilion.”

Judge Metzger had first to consider 
whether the Boardwalk Pavilion was a 
“place of public accommodation” un-
der the New Jersey LAD.  This task 
was simplified by Ocean Grove’s deci-
sion back in 1989 to apply for a “Green 
Acres” real-estate tax exemption 
for the area that includes the Pavil-
ion.  Under New Jersey law, a “Green 
Acres” exemption may be granted for 
private property that is opened to the 
public for recreational use without re-
striction. The Ocean Grove applica-
tion “describes the area as public in 
nature.”  Neptune Township had actu-
ally opposed the application, arguing 
that Ocean Grove was governed by re-

ligious restrictions that made it doubt-
ful that it could meet the requirement 
under the Green Acres tax program 
that required that property under the 
program be open to public use on an 
equal basis without discrimination.  
But Ocean Grove countered that they 
would make the Pavilion available 
for public use “without reservation.”  
Judge Metzger pointed out that the 
website on which they advertised the 
Pavilion’s availability made no ref-
erence to any religious doctrinal re-
quirements.  Indeed, the Pavilion was 
rented for a wide variety of wedding 
ceremonies, many of which would not 
strictly comply with Methodist doc-
trine.

Ocean Grove received the Green 
Acres exemption, which it renewed ev-
ery three years until this controversy 
came up and it was denied a renewal 
in the wake of the resulting public-
ity.  As Ocean Grove pointed out, it 
could have obtained a tax exemption 
based on its religious affiliation - but 
of course such an exemption would not 
carry with it the requirement of being 
open to public use without doctrinal 
reservations.

Judge Metzger observed that the is-
sue of public accommodation needed 
to be resolved as of the date when Ber-
nstein and Paster applied to rent the 
facility in March 2007, and as of that 
time it was clearly a place of public 
accommodation and thus subject to the 
law.  Subsequent developments are ir-
relevant to this case.

The other issue that had to be deter-
mined was whether as a religiously-af-
filated organization, Ocean Grove was 
entitled to an exemption from the non-
discrimination requirement.  “From 
this record,” Judge Metzger wrote, “it 
appears respondent was renting space 
at the Pavilion for weddings, an activ-
ity largely detached from associational 
expression or speech.  Respondent did 
not inquire into religious beliefs or 
practice because it did not sponsor, 
or otherwise control, these weddings.  
Some volunteers may have been 
around to observe or be helpful, but no 
more.  These ceremonies might have 
been devoid of references to Chris-

tian doctrine, might have contained 
language or symbolism antithetical to 
Christian doctrine, and any passerby 
could stop to listen.  The arm’s length 
nature of the transactions gave re-
spondent a comfortable distance from 
notions incompatible with its own be-
liefs.  That same distance pertained to 
civil unions.”

Judge Metzger observed that the 
NJ Law Against Discrimination is “a 
neutral law of general application,” 
and it is not “focused on or hostile to 
religion. I do not believe that the facts 
pose a true question of religious free-
dom,” he wrote, “but were they to, the 
matter would not be governed by the 
high bar of ‘strict scrutiny,’ but by a 
much lower standard that tolerates 
some intrusion into religious freedom 
to balance other important societal 
goals.  Respondent can rearrange Pa-
vilion operations, as it has done, to 
avoid this clash with the LAD.  It was 
not, however, free to promise equal 
access, to rent wedding space to het-
erosexual couples irrespective of their 
tradition, and then except these peti-
tioners.” 

The judge’s reference to “rear-
range Pavilion operations” referred to 
Ocean Grove’s decision after this is-
sue blew up to get out of the wedding 
rental business, remove their website 
promoting the space for that purpose, 
and acquiesce in the decision by the 
state not to renew their Green Acres 
tax exemption with its equal access 
requirement.  But this case, of course, 
was decided based on the facts as of 
March 2007.

Bernstein and Paster were not 
seeking damages, but merely a dec-
laration that their right of access to 
public accommodations had been vio-
lated, so Judge Metzger did not award 
damages, concluding that a “finding 
of wrongdoing should be an adequate 
redress.”  The Administrative Law 
Judge’s decision is actually a recom-
mendation to the Director of the Divi-
sion on Civil Rights, who makes the 
final decision as a matter of law af-
ter considering an “exceptions” to the 
ALJ’s decision that might be filed by 
either party. ■

NJ Administrative Law Judge Finds Ocean Grove Violated  
State Law Against Discrimination in Civil Union Dispute
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In New York State, marriages can be 
performed by a list of public officials 
and religious officiants.  Among those 

on the list are Judges.  Some judges don’t 
do marriages, others limit them to family 
members and acquaintances, while some 
are basically available upon reasonable 
request.   But, as with other public offi-
cials who play some role in the adminis-
tration of marriages, the question arises 
whether there is a legal or ethical violation 
if a judge refuses to perform a marriage 
between same-sex partners, out of the 
judge’s own religious or ethical opposition 
to such marriages.  One judge (who re-
mains anonymous) submitted questions to 
the New York Committee on Judicial Eth-
ics, seeking guidance on the matter, and 
got back muck.  The Committee, whose 
opinion was posted on the NY Law Jour-
nal’s website on, perhaps fittingly, Friday 
the 13th (of January, 2012), refused to bite 
the bullet and give clear ethical advice.  
New York Judicial Ethics Opinion 11-87 
(Dec. 8, 2012).

The judge posed these questions: (1) 
May I ethically refuse to conduct same-
sex marriages? (2) If I continue to perform 
male/female marriages, may I ethically 
refuse to conduct same-sex marriages? (3) 
May I refuse to conduct all marriages? (4) 
May I refuse to conduct same-sex mar-
riages if I provide the contact information 
of others (including judges or civil offi-
cers) who are willing to conduct same-sex 
marriages? (5) May I limit weddings that 
I conduct to those people who are friends 
or relatives?

The key to the answer is that judges 
are not required to conduct marriages and 
that conducting marriages are not part of 
their official duties of office.  They have 
the privilege of conducting marriages, but 
not the obligation.  But if they decided to 
exercise the privilege, must they do it in a 
non-discriminatory manner or otherwise 
fall into conduct that is deemed unethical?

The Committee’s answer, after reciting 
a bunch of general propositions, was, as to 
Questions 3 & 5:

“In the commmitee’s view, the Rules 
Governing Judicial Conduct do not, by 
their terms, require judges to perform 
marriages.  Accordingly, unless a judge 
is required by law to perform marriages, 
the committee sees no impropriety if a 
judge declines to conduct all marriages.  
Similarly, it is permissible consistently to 

decline to conduct marriages for anyone 
who is not a friend or relative, as such a 
policy honors the judge’s time constraints 
and does not raise reasonable questions 
about invidious discrimination, bias or 
prejudice.”

But, as to the really key questions, 1, 2 
& 4, the Committee essentially punts:

“The new Marriage Equality Act de-
clares that ‘marriage is a fundamental hu-
man right’ and amends the Domestic Rela-
tions Law to provide that “a marriage that 
is otherwise valid shall be valid regardless 
of whether the parties to the marriage are 
of the same or different sex.”  The overall 
statutory scheme continues to provide, as 
it did before, that “No marriage shall be 
valid unless solemnized by” one of a list 
of public officials, including, among oth-
ers, “a justice or judge of a court of the 
unified court system.”  In the committee’s 
view, Questions 1, 2 and 4 raise serious 
legal issues relating to statutory and con-
stitutional interpretation, questions which 
are both unsettled and highly controver-
sial.  The committee is not empowered to 
answer such questions...  Therefore, with 
respect to Questions 1, 2 and 4, the com-
mittee can state only that if the inquiring 
judge acts in conformity with the govern-
ing constitutional and statutory law con-
cerning same-sex marriage and sexual 
orientation, the judge will not violate the 
Rule Governing Judicial Conduct.  These 
legal issues, to the extent unsettled, must 
be raised and addressed by persons with 
standing in the appropriate legal venue.”

This opinion - essentially to abstain 
in addressing the ethical issue until such 
time as a court has resolved the legal is-

sue in an appropriate proceeding, presum-
ably a discrimination claim brought by a 
same-sex couple who are turned away by 
a judge - is stated despite the committee 
noting that “a judge must not engage in 
extra-judicial activities that will cast rea-
sonable doubt on the judge’s capacity to 
act impartially as a judge” and that state 
law forbids discrimination on the basis of 
sexual orientation.  Of course, the ques-
tion whether that ban on sexual orienta-
tion discrimination applies to judges act-
ing in their voluntary capacity as marriage 
officiants is, as the committee indicates, a 
question yet to be answered.  Is a judge a 
“public accommodation” when acting as a 
marriage officiant?

I would be curious to know whether the 
committee would think a judge is acting 
unethically if he or she declines to per-
form mixed-race marriages while being 
generally happy to perform marriages in 
which both parties are of the same race?  
Statutory bans against mixed-race mar-
riages have been considered unconstitu-
tional since 1967 (Loving v. Virginia), but 
is it unethical for judges to refuse to per-
form them?  If so, why is it not unethical 
for judges who would otherwise be avail-
able and willing to perform marriages to 
turn down a request because the parties 
are of the same sex, after N.Y. has leg-
islatively stated that the right to marry a 
partner of the same sex is a fundamental 
right in New York?  I think the committee 
is hiding behind the question of legality, 
perhaps prudentially in light of the contro-
versy that might ensue, since the question 
of what is ethical is not invariably tied to 
what is legal ... ■

If the inquiring judge acts in conformity 
with the governing constitutional  
and statutory law concerning same-sex 
marriage and sexual orientation, the 
judge will not violate the Rule Governing 
Judicial Conduct.

NY Judicial Ethics Gurus Punt on Same-Sex Marriage
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EQUAL EMPLOYMENT OPPORTU-
NITY COMMISSION — The EEOC an-
nounced on January 9 that Virginia-based 
DynCorp, a federal defense contractor, 
had agreed to pay $155,000 to settle a sex-
ual harassment claim filed by James Friso, 
a mechanic working for DynCorp in Iraq.  
EEOC’s investigation of Friso’s charges 
found that he was subjected to harassment 
because he did not meet “the harasser’s 
gender stereotype of a man.”  “The ha-
rassment included daily derogatory sex-
based comments, such as accusations that 
Friso was gay and engaged in homosexual 
acts, and descriptions of homosexual acts.  
Friso is married, and the co-worker who 
subjected him to the comments knew that 
he is married and is not homosexual,” stat-
ed the EEOC in a press release about the 
filing of the lawsuit last summer.  EEOC 
also charged DynCorp with retaliating 
against Friso for raising his harassment 
claim.  DynCorp took the position that 
it was not involved in any wrongdoing, 
and that the case involved a “personal 
dispute” between employees, the alleged 
harasser no longer being employed by the 
company.  FederalNewsRadio.com, Jan. 
10, 2012.  The case was filed as EEOC v. 
DynCorp International LLC, Civil Action 
No. 1:11-cv-874 (U.S. Dist. Ct., E.D. Va.).  

MICHIGAN — April DeBoer and Jayne 
Rowse have filed suit on January 23, 
2012, in the U.S. District Court in De-
troit challenging the refusal of Michigan 
to allow same-sex couples to undertake 
joint or second-parent adoptions.  Rep-
resented by attorneys Dana Nessel and 
Carole Stanyar, they allege that their 
14th Amendment rights are violated as 
state law limits joint adoptions to mar-
ried couples, and a state constitutional 
amendment forbids same-sex couples 
from marrying.  DeBoer and Rowse are 
both state certified foster parents who are 
raising three children together.  DeBoer 
is the adoptive parent of their daugh-
ter and Rowse is the adoptive parent of 
their sons, but state law bars them from 
undertaking second-parent adoptions so 
that both women will be the mothers of 
all three children.  Their complaint as-
serts that the denial of adoption rights 

results in a denial to the children of le-
gal, emotional, financial, social, medi-
cal and other benefits, according to a 
January 24 news report about the law-
suit in the Detroit Free Press.  Named 
defendants are Michigan Attorney Gen-
eral Bill Schuette and Governor Rick 
Snyder.  The case has been assigned to 
U.S. District Judge Bernard Friedman.   

MINNESOTA — U.S. District Judge 
Donald Frank denied three of the five 
grounds for summary judgment argued 
by the city of St. Cloud, Minnesota, in 
its attempt to dispose of a sexual orien-
tation discrimination case brought by 
Sean Lathrop, a former police officer.  
Judge Frank allowed to stand Lathrop’s 
claims of discrimination, retaliation, and 
violation of 14th Amendment Equal Pro-
tection, granting judgment on claims of 
conspiracy and violation of First Amend-
ment rights.   According to a January 
25 news report in the St. Cloud Times, 
Lathrop alleges he suffered discrimina-
tion and retaliation after the Police Chief 
received a letter from a deputy police 
chief asking that Lathrop be allowed to 
work at a community outreach booth at 
a Twin Cities gay pride event.  The city 
denies discriminating and claim that any 
actions that were taken against Lathrop 
were due to his misconduct and perfor-
mance issues.  Judge Frank set a march 
19 trial date for the remaining claims, 
and attorneys for the parties indicated 
that they will meet for a settlement con-
ference during February.  Lathrop is 
represented by attorney Ashwin Madia. 

PENNSYLVANIA — A proposed settle-
ment of litigation between the Cradle of 
Liberty Council of the Boy Scouts of 
America and the City of Philadelphia has 
fallen apart, according to a January 31 
report in the Philadelphia Daily News.  
The city gave notice to the Scouts that 
they would have to pay $200,000 a year 
in rent instead of the sweetheart deal they 
had on a city-constructed building, due to 
their anti-gay membership and employ-
ment policies.  The Scouts sued on a 1st 
Amendment claim and scored an initial 
success in a ruling by the trial court on 

June 23, 2010, leading to negotiations 
under which the city government tenta-
tively agreed to sell the building to the 
Scouts for a bargain price of $500,000.  
But City Council members signaled un-
willingness to go along, so a decision 
was made on January 27 to abandon the 
settlement agreement.  Concluded the 
newspaper report, “It’s unclear what the 
next step will be.  The Scouts didn’t re-
turn a message requesting comment, and 
Mark McDonald, spokesman for Mayor 
Nutter, declined to comment because 
the matter is still in litigation.”  That’s 
the answer, of course; the matter is still 
in litigation.  The Scouts have an initial 
court victory.  Unless the city wins an 
appeal, that means the court will dictate 
a remedy in default of a settlement. ■  

CALIFORNIA — In Joaquin v. City of Los 
Angeles, 2012 WL 171723 (Cal. Ct. App., 
2nd Dist., Jan. 23, 2012), the court of appeal 
reversed a jury verdict and $2 million dam-
age award against the city of Los Angeles 
in a case brought by a police officer who 
claimed he suffered retaliatory discharge 
after he file a complaint that he was being 
sexually harassed by another member of 
the police department.  According to the 
court of appeal’s opinion, Richard Joaquin 
complained of sexual harassment by Ser-
geant James Sands in 2005.  The depart-
ment investigated his complaint and found 
it to be without foundation.  Sands then 
filed a complaint against Joaquin for falsely 
charging him with sexual harassment.  The 
department investigated this complaint, 
found it to be substantiated, and Internal 
Affairs recommended a Board proceed-
ing, which recommended termination.  The 
Chief of Police adopted the recommen-
dation and terminated Joaquin from the 
Force in March 2006.  Joaquin then went 
to court, obtaining a writ of mandate or-
dering his reinstatement on the ground that 
the Board’s findings were not supported by 
the weight of the evidence.  Then Joaquin 
filed suit against the city, claiming that his 
termination was imposed in retaliation for 
his filing the harassment complaint.  A jury 
agreed and awarded him $2 million for lost 
wages and emotional distress.  In its Janu-
ary 23 ruling on the city’s appeal, the court 
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of appeal agreed with the city that Joaquin 
did not present substantial evidence that his 
termination was motivated by retaliatory 
animus, resulting in reversal of the verdict.  
The evidence as summarized by the court 
was clear that Sands, who is gay, had “come 
on” to Joaquin, who is not, and that Joa-
quin was made uncomfortable by Sands’ 
actions.  But ultimately the Board had 
concluded that Joaquin had filed his ha-
rassment claim only after it appeared that 
Sands was initiating possible disciplinary 
action against Joaquin for a rules violation, 
and not directly in response to what Joa-
quin later characterized as inappropriate 
conduct by Sands.  In his retaliation action, 
Joaquin argued that it was clear that he was 
terminated for filing a harassment claim 
against Sands, and that filing such a com-
plaint was a protected activity under the 
Fair Employment and Housing Act.  The 
issue for the court of appeal, as to which 
there was no direct binding precedent, was 
whether filing a false harassment claim 
is a protected activity. Looking to federal 
precedent under Title VII, the court con-
cluded that it is not.  The court character-
ized the reasoning of federal courts in Title 
VII cases as “sound.”  “We thus conclude,” 
wrote Justice Suzukawa for the court, “that 
in appropriate circumstances, an employer 
may discipline or terminate an employee 
for making false charges, even where the 
subject matter of those charges is an alle-
gation of sexual harassment.”  The court 
concluded that none of the evidence intro-
duced by Joaquin “constitutes substantial 
evidence of retaliatory animus.”  The court 
also found that the standard jury instruc-
tion that was used in this case was flawed 
in note specifying that the jury had to find 
retaliatory intent and could not base its 
verdict entirely on circumstantial evidence 
of the timing of a termination after the 
filing of a harassment charge.  The court 
urged the Judicial Council to redraft the re-
taliation instruction “so as to clearly state 
that retaliatory intent is a necessary ele-
ment of a retaliation claim under FEHA.” 

CONNECTICUT — In Duart v. Depart-
ment of Correction, 2012 WL 88424 (Jan. 
24, 2012), the Supreme Court of Con-
necticut agreed with the lower courts that 

in order to win a motion for a new trial 
after losing before the jury, the plaintiff 
who is alleging discovery misconduct by 
the defendant must show that the miscon-
duct involved evidence that would have 
produced a different result at trial.  The 
case involved a lesbian corrections offi-
cer who brought claims of discrimination 
based on sex and sexual orientation, and 
retaliation.  A jury ruled against her, but 
she moved for a new trial, claiming that 
the employer had failed to disclose vari-
ous items of evidence during the discov-
ery process.  The trial court found that the 
additional items would have been merely 
cumulative to evidence introduced at 
trial, and thus would not have changed 
the result, and denied the motion.  The 
question of what the standard should be 
for ordering a new trial in a case of dis-
covery misconduct by the defendant was 
one of first impression in Connecticut.  
The Supreme Court held that the lower 
courts had correctly adopted the result-
altering standard to apply in such a case. 

INDIANA — Allen Superior Court 
Judge David J. Avery ruled on Decem-
ber 22 that a settlement negotiated be-
tween the Roman Catholic Diocese of 
Fort Wayne-South Bend and the par-
ents of two students, victims of bully-
ing, from Most Precious Blood Catholic 
School, would be enforced even though 
the confidentiality of the settlement had 
been breached.  According to the lawsuit 
filed by the parents, the students were 
subjected to physical harassment and 
slurs regarding sexual orientation and 
physical abilities.  The negotiated settle-
ment became public when parents of a 
student who claimed to have been bul-
lied filed a guardianship petition for the 
purpose of accepting settlement money 
on the student’s behalf.  Although the 
negotiated settlement was not public, 
the guardianship petition was, came 
to the attention of the local press, and 
resulted in a report in The Journal Ga-
zette (Fort Wayne), which discussed the 
terms of the settlement.  The Diocese 
then sought to back out of the settlement 
due to the breach of confidentiality, but 
Judge Avery said that the plaintiffs and 

their counsel never intended for the set-
tlement to become public, and that the 
disclosure was due to an “act of court,” 
the reporter having gained access to the 
information “within the normal scope of 
her job.”  Avery wrote that he hoped the 
Diocese would recognize the benefit of 
settling, “the promoting of the healing 
process for all of the parties involved; 
after all, isn’t that the Diocese’s most 
important mission?”  (Do we sense 
some skepticism in that question?)  
Judge Avery’s ruling was reported by 
The Journal Gazette on January 10. 

NEW JERSEY — The New Jersey 
Office of Administrative Law has re-
ceived charges from the Union Town-
ship Board of Education, seeking to ter-
minate the tenure of Union High School 
teacher Viki Knox, who posted anti-gay 
comments on her page on Facebook.
com.  Knox has been a teacher at the 
school for at least 20 years.  Reacting 
to a display at the High School mark-
ing Lesbian Gay Bisexual Transgender 
History Month and promoting toler-
ance for LGBT people, Knox posted a 
comment stating “It’s still there.  I’m 
pitching a fit.”  Her posting sparked a 
chain of comments, including several 
from Knox, who called homosexual-
ity a “perverted spirit” and a “sin” that 
“breeds like cancer,” according to a 
January 13 article in the Newark Star-
Ledger.  The charges claim that she also 
wrote on her page, “Why parade your 
unnatural immoral behaviors before the 
rest of us,” and, in all-capital letters, “I 
DO NOT HAVE TO TOLERATE AN-
TYHING OTHERS WISH TO DO.  I 
DO HAVE TO LOVE AND SPEAK 
AND DO WHAT’S RIGHT.”  Eventu-
ally a report about these posting came 
to Chief School Administration Patrick 
Martin, who brought the matter to the 
Board, which formally filed charges in 
December with the State Education De-
partment, seeking termination of Knox’s 
tenure for “conduct unbecoming.”  Knox 
has been placed on leave.  A decision by 
an Administrative Law Judge will then 
go to the State Education Commissioner 
for approval. ■

STATE CIVIL LITIGATION NOTES



54 | Lesbian / Gay Law Notes | February 2012

ARMY COURT OF CRIMINAL AP-
PEALS – The U.S. Army Court of 
Criminal Appeals upheld the court mar-
tial conviction of Sergeant Jamil Wil-
liams on a variety of charges including 
sodomy, rejecting his argument on appeal 
that the sodomy conviction should be set 
aside on the authority of Lawrence v. Tex-
as.  United States v. Williams, 2011 WL 
6826852 (U.S. Army Ct. Crim. App., Dec. 
21, 2011) (not published in M.J.).  Writing 
for the court, Judge Berg went through the 
three-part analysis prescribed in U.S. v. 
Marcum, 60 M.J. 198 (C.A.A.F. 2004), for 
determining whether a particular incident 
of consensual sodomy by a uniformed 
military member is sheltered from pros-
ecution under Lawrence.  In this case, the 
twenty-five year old sergeant, who is mar-
ried, met a 19-year-old woman at an off-
post bar.  She is married to a soldier who 
was deployed to Iraq.  The commenced a 
sexual relationship that came to include 
oral and anal sex, on some occasions tak-
ing place in his barracks room.  He plied 
her liberally with vodka, and she claimed 
that some of the conduct was not, strictly 
speaking, consensual, as it became violent 
and abusive.  The court found that in these 
circumstances the Marcum analysis did 
not lead to a conclusion that the conduct 
was constitutionally protected.   Although 
the court martial had concluded that the 
conduct was consensual, the court found, 
the victim “testified that the anal penetra-
tion was painful and that appellant plied 
her with more vodka to secure her acqui-
escence after she protested that he stop.  
Additionally the entire relationship was 
overlain with an increasing level of physi-
cal abuse directed at subordinating the 
teenager to appellant’s control.  We find 
that the act of anal sodomy occurred in the 
context of a repressive, brutal relationship 
utterly distinct from the consensual and 
pacific consorting present in Lawrence.”  
The court also noted the adulterous nature 
of the relationship, and that the victim was 
underage for liquor consumption.  Thus, it 
included, the acts of sodomy fell outside the 
“liberty interest” recognized in Lawrence. 

NAVY-MARINE CORPS COURT OF 
CRIMINAL APPEALS — The U.S. Na-

vy-Marine Corps Court of Criminal Ap-
peals set aside and dismissed a consensual 
sodomy charge against Iain L. Stratton, a 
Mass Communications Specialist in the 
U.S. Navy, on the ground that the court 
martial judge in his case incorrectly ana-
lyzed the constitutional issues raised by 
Lawrence v. Texas as it pertained to this 
case.  U.S. v. Stratton, 2012 WL 244062 
(Jan. 26, 2012) (not reported in M.J.).  Ac-
cording to the facts related in the opinion 
for the court by  Senior Judge Maksym, 
the appellant, a man, and Private First 
Class JH, a woman, were both 129 year 
old students from different services par-
ticipating in training at the Defense In-
formation School at Fort Meade, MD, in 
2009.  They connected socially at an event 
for students at which alcohol was served, 
and they ended up in a locked restroom 
having sex, including oral sex.  JH later 
claimed to have been too inebriated to 
consent, a point contested by Stratton, 
who was charged with forcible sodomy, 
aggravate sexual assault and abusive sex-
ual conduct.  At the court martial he was 
acquitted on these charges, but convicted 
of consensual sodomy, as he had admitted 
in his testimony to the oral sex.  His coun-
sel had objected to consensual sodomy as 
a lesser-included charge, arguing that such 
conduct would be protected  under Law-
rence v. Texas.  The trial judge dismissed 
the objection, reasoning that a restroom 
was a semi-public place, even if locked 
from the inside, and also having been in-
formed (incorrectly, as it turns out), that 
the Student Handbook for the training 
program prohibited sex between the stu-
dents.  The Court of Criminal Appeals 
determined that the trial judge misappre-
hended the scope of privacy protection es-
tablished in prior cases, which found that 
sexual conduct behind closed doors would 
be considered private, even if it was possi-
ble that a third party might enter.  Further-
more, it seems the Handbook only prohib-
ited sexual activity in certain contexts that 
didn’t apply to the facts of this case.  The 
Court of Criminal Appeals emphasized 
that under the precedent of U.S. v. Mar-
cum, 60 M.J. 198 (C.A.A.F. 2004), con-
sensual sodomy among military members 
of different services would be protected 

against criminal prosecution, thus vacat-
ing the penalty of 90 days confinement 
and forfeiture of all pay and allowances 
for that period of time.  (The convening 
authority had declined to enforce the ad-
ditional penalty of bad conduct discharge 
that had been ordered at the court martial.)   

GEORGIA — The Georgia Supreme 
Court upheld two malice murder convic-
tions of Eric Rogers, who was found to 
have a pattern of befriending and insti-
gating sexual relationships with teenage 
men and then attempting to murder them, 
succeeding at doing that in two cases, and 
previously serving a prison sentence for 
assault in one of the other cases.  Rogers 
v. State, 2012 WL 171746 (Jan. 23, 2012).  
Rogers was convicted in a jury trial and 
sentenced to two consecutive sentences of 
life imprisonment in the murders of Mark 
Birmingham (age 15) and Darnell Patter-
son (age 18).  According to trial testimony, 
when he was 19, Rogers had instigated a 
sexual relationship with Chris Probst, his 
then-six-year-old nephew, which contin-
ued until Probst was 18 and apparently no 
longer of sexual interest to Rogers.  Probst 
was an important witness against Rogers, 
who had confided in him about subsequent 
murders.  On appeal, Rogers unsuccessful 
protested the venue of the trial in DeKalb 
County and raised various other procedur-
al issues in addition to allegations of inef-
fective assistance of counsel, all of which 
were turned aside by the Supreme Court. 

NEW JERSEY — Middlesex County 
Superior Court Judge Glenn Berman ruled 
in the pending trial of Dharun Ravi that 
Prosecutor Julia McClure must include on 
her list of witnesses for trial the full name 
and address of the man who was seen 
on the webcam with Tyler Clementi, the 
Rutgers student who committed suicide 
by jumping off the George Washington 
Bridge in September 2010 just days af-
ter discovering that his roommate and a 
friend had watched him and his sexual 
partner on a webcam.  So far the man who 
was in the room with Clementi has been 
identified only by his initials.  Ravi is not 
charged with causing Clementi’s death, 
but is being prosecuted on several counts 
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of bias intimidation, the state arguing that 
he spied on Clementi due to anti-gay bias.  
Although the name of the man must be 
turned over to Ravi and his counsel, they 
are ordered not to reveal the name publicly.  
Jury selection is scheduled to begin Febru-
ary 17, with trial expected to begin on Feb-
ruary 21 and to run into March.  The other 
student charged with spying on Clementi, 
Molly Wei, was placed into a probation-
ary program; charges against her will be 
dropped if she successfully completes the 
program.  Newark Star-Ledger, Jan. 21. 

TEXAS — Upholding a substantial pris-
on sentence on guilty pleas to charges 
of possession of child pornography, the 
Court of Appeals of Texas, Waco, ruled in 
Baird v. State of Texas, 2012 WL 89905 
(Jan. 11, 2012), that the trial court did not 
err in admitting over Gregg Baird’s ob-
jection (during the sentencing phase of 
the case) evidence about his homosexual 
activities with adult partner that included 
photos of him engaging in S&M activi-
ties as well as cached records of internet 
chats in which he was seeking adult sexual 
partners.  Baird’s computer collection of 
pornographic images and films of under-
age males was reported to the police by 
a dog-sitter who was staying at his house 
while he was traveling.  Baird had left 
the computer in his bedroom turned on 
in “sleeping mode” and it was not pass-
word-protected.  The dog-sitter accessed 
the computer to transfer some music from 
a CD to her phone, and had accidentally 
seen file references that suggested sexual 
content; when she opened them and saw 
thumbnail photos of underage boys in 
sexual poses, she alerted law enforcement 
and the ensuing search revealed Baird’s 
child porn collection, for which he was 
prosecuted.  The court rejected Baird’s ar-
gument that evidence brought to light by 
the dog-sitter’s use of his computer should 
not be admissible, the court finding that 
his statement to the young woman, “help 
yourself to anything,” constituted consent 
for her to use his computer.  At the sentenc-
ing phase, the state argued that evidence 
of his sexual proclivities was relevant to 
the determination of an appropriate sen-
tence, and the trial court agreed.  The 

court of appeal rejected the argument that 
Baird’s consensual activities with other 
adults, protected from criminal prosecu-
tion under Lawrence v. Texas, could not be 
entered into evidence regardless of their 
relevance.  It was noted that Baird had 
served as a Scoutmaster, and that some of 
the photos on his computer depicted teen-
age Boy Scouts (in non-sexual situations), 
and that some of the internet chat content 
included the comment by Baird that his 
sexual urge at the time of the message 
was a “ticking time bomb.”  At sentenc-
ing, the trial judge referred to this chat and 
stated his concern for that bomb “from 
going off and damaging some child.” ■   

IDAHO — The chair of the Senate State 
Affairs Committee, Curt McKenzie, a Re-
publican opposed to amending state law 
to ban sexual orientation and gender iden-
tity discrimination, announced on January 
28 that if Senate Minority Leader Edgar 
Malepeai requested hearings, he would be 
willing to schedule hearings on a pending 
bill to enact such a ban.  The bill has been 
repeatedly introduced in prior sessions of 
the legislature and has had a few hearings, 
but was never reported out of commit-
tee.  During the last session, McKenzie 
decline to schedule a hearing, stating that 
his committee typically did not hold hear-
ings on bills that didn’t have a chance of 
passage through both houses of the legis-
lature.  However, there has been stepped 
up lobbying and demonstrating in favor of 
such a measure, leading to rallies around 
the state on January 28 under the slogan 
of “Add the Words,” and support in the 
local press. Rep. Bill Killen, a co-sponsor 
of the bill, said that it might not pass for 
“several more years,” characterizing it as a 
“generational thing” and speculating that 
ultimately the younger generation would 
be more supportive.  Polling indicates that 
the public may be ahead of the legislators, 
however, as a Boise State public policy 
survey as long ago as 2007 indicated sixty-
three percent support for the proposition 
that it should be illegal to fire a worker be-
cause of their sexual orientation, and that 
some employers in the state have already 
adopted voluntary non-discrimination 
policies.  Idaho Press-Tribune, Jan. 29. 

ILLINOIS — The Joint Labor-Manage-
ment Health Care Committee dealing 
with employee benefits of city employees 
and retirees in Springfield has changed 
course and voted 12-0 in favor of a part-
ner benefits program, reversing its 10-0 
vote the other way in December.  What 
made the difference?  The actuary who 
provided data to the Committee drasti-
cally changed his tune.  In advance of the 
earlier vote, the actuary had estimated 
that the additional benefits would set back 
the city $725,000, based on the estimate 
that there would be 65 employees who 
would apply for benefits for their partners 
and children.  A revised estimate, tak-
ing into account the experience of other 
municipalities that have established such 
benefits, was reduced to $66,936, a figured 
deemed sustainable by the Committee.  
Indeed, Mayor Mike Houston announced 
on January 10 that the city foresaw no rise 
in premiums in the next fiscal year that 
might be attributable to the addition of 
partner benefits to the package.  Spring-
field State Journal-Register, Jan. 11. 

KANSAS — Governor Sam Brownback 
created a state office to review state stat-
utes with an eye to determining which 
ones should be repealed as out-of-date, 
unreasonable or burdensome.  Although 
the state’s criminal sodomy law, which 
applies only to same-sex conduct, is un-
enforceable against adults who engaged 
in private, consensual activity, it was not 
listed when the office announced which 
statutes should be repealed or revised 
by the legislature.  The governor refused 
to comment when LGBT groups in the 
state protested the omission of this law 
from the list of 51 that had been released. 

MASSACHUSETTS — On January 19, 
Gov. Deval Patrick signed into law a mea-
sure adding gender identity to prohibited 
grounds of discrimination in housing, em-
ployment, insurance and credit.  A legis-
lative compromise had omitted public ac-
commodations from the scope of the law, 
in order to break a deadlock generated by 
opponents’ arguments that including pub-
lic restrooms could lead to inappropriate 
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restroom usage and criminal activity.  The 
lack of such developments in the large 
number of states that already ban gender 
orientation discrimination in places of 
public accommodation did not seem to 
register with the legislature.  Perhaps Mas-
sachusetts residents have exhibited a pecu-
liar propensity to misbehave in public re-
strooms, making this a unique concern in 
that state?  Inquiring minds want to know. 

MISSOURI – Rep. Stephen Webber, 
a Democrat, has introduced House Bill 
1500, which would ban sexual orienta-
tion and gender identity discrimination 
in employment.  A companion measure 
aimed at anti-gay bullying in schools has 
been reintroduced by Rep. Sara Lampe, 
also a Democrat.  Webber’s bill enjoys 
bi-partisan co-sponsorship from about 
forty members of the House.  However, 
House Majority Leader Tim Jones, a 
Republican, stated there was no need 
for new “protected classes” under state 
law, stating a preference for a more gen-
eral policy against discrimination rather 
than adding new categories to the law.  
Missouri municipalities of Clayton, 
Kansas City, St. Louis and Columbia 
have already adopted local ordinances 
banning such discrimination, and lo-
cal gay rights leaders expect more mu-
nicipalities to take up the issue in the 
face of non-action by the state legisla-
ture.  Springfield News-Leader, Jan. 29. 

MISSOURI — City aldermen in Clay-
ton voted 7-0 on Jan. 24 to establish a 
voluntary domestic partnership registry 
for the city, under which unmarried cou-
ples, whether same-sex or different sex, 
will be able to access some of the rights 
under local law that are automatically 
extended to married couples.  Clayton 
joins University City, Olivette and St. 
Louis among Missouri municipalities 
that have adopted partnership registries.  
The measure will make it easier for insti-
tutions and businesses with partnership 
benefits policies to establish eligibility 
for benefits plans and family member-
ships.  Registration requires at least six 
months co-habitation in the city of Clay-
ton, and is not available to non-residents.  

Couples applying to register must affirm 
that they are each other’s sole domestic 
partner and are not married to anyone 
else.  St. Louis Post-Dispatch, Jan. 26. 

NEBRASKA — Omaha City Coun-
cilman Ben Gray announced plans 
to introduce a measure to add sexual 
orientation and gender identity to the 
city’s human rights ordinance.  How-
ever, State Senator Beau McCoy, an-
ticipating the possible enactment of 
such a local law, has introduced a bill 
in the legislature that would amend 
state law to prohibit political subdivi-
sions from extending civil rights laws 
beyond the classifications in state 
law, which at present does not include 
sexual orientation and gender iden-
tity. Omaha World-Herald, Jan. 18. 

NEW HAMPSHIRE — In addition 
to a measure seeking to repeal the 
state’s Marriage Equality Law and to 
replace it with a form of civil unions 
with less extensive rights than those 
enjoyed under the prior Civil Union 
Act, which was approved in a House 
Committee and likely to come up for a 
vote in February, Rep. Frank Sapareto, 
a Republican, proposed HB 1264, in-
tended to amend the existing marriage 
law so that businesses whose owners 
or employees have religious objec-
tions to same-sex marriage would be 
authorize to refuse to recognize such 
marriages in the course of their busi-
ness activities.  Sapareto’s measure 
would build on the existing exemption 
in the law that protects clergy and re-
ligious institutions from having to be 
involved with same-sex marriages, an 
exemption that Governor John Lynch, 
a Democrat, had made a condition of 
his approval of the marriage equality 
bill.  Lynch has stated opposition to HB 
1264.  He has also stated that he would 
veto the repeal bill, but the Republi-
cans have veto-proof majorities in both 
houses of the legislature and would 
likely override a veto unless some Re-
publican members could be persuaded 
to abstain from voting on an over-
ride.  The Telegraph, Nashua, Jan. 26. 

NEW YORK — New York’s Dignity 
for All Students Act, which requires 
that all schools include in their K-12 
curricula instruction in tolerance and 
respect for others of different races, 
weights, national origins, ethnicity, re-
ligions, religious practices, mental or 
physical abilities, sexual orientations, 
genders, and sexes, goes into effect on 
July 1, 2012.  Responding to requests 
from religious institutions, the New 
York Board of Regents voted on Janu-
ary 10 that religious schools (parochial 
schools, yeshivas, and other religiously-
operated primary schools) would be ex-
empt from this requirement to the extent 
that they had a religiously-based objec-
tion to the requirement.  An argument 
could be made that this vote is merely 
effectuating the First Amendment free 
exercise of religion rights of religious 
institutions, but given the thousands of 
students attending such schools, failure 
to incorporate teaching about tolerance 
of difference into their curricular sub-
stantially undercuts the purpose of the 
law, which is to reduce bullying and 
ensure that all students have an equal 
opportunity to receive an education. 

VIRGINIA — The governing board 
of Virginia’s juvenile correctional fa-
cilities voted on January 10 to ban dis-
crimination based on sexual orientation 
in such facilities, despite being advised 
by Attorney General Ken Cuccinelli 
II, a Republican who is an ardent gay 
rights opponent, that they do not have 
authority to enact such a policy in the 
absence of state legislative action.  The 
board’s action is subject to review and 
approval by Governor Robert F. Mc-
Donnell, also a Republican.  A spokes-
person for McDonnell stated, “The 
regulation passed by the board today 
will return to the governor’s office for 
review as the next step in the process. 
. .  The governor’s office will review 
the minutes of the board’s meeting and 
the language of the resolutions passed 
today before making any determination 
on this issue.” Cuccinelli’s office had 
no immediate comment for the press.  
Washington Post, Jan. 11. ■
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US CIS DISCRETION — The San 
Francisco Chronicle (Jan. 4) reported that 
U.S. Citizenship and Immigration Ser-
vices informed Australian Anthony John 
Makk that it will exercise discretion to de-
fer action on Makk’s deportation. Makk, 
who is married to Bradford Wells and is 
the primary caregiver for Wells, who is 
HIV+, had sought a green card based on 
their legally-recognized California mar-
riage, but due to the federal Defense of 
Marriage Act could not obtain the green 
card that would have authorized him to re-
main in the U.S. indefinitely as a legal res-
ident.  Their case was well-publicized and 
earned personal intervention from three 
legislators – House Minority Leader Nan-
cy Pelosi, Senator Dianne Feinstein, and 
State Senator Mark Leno.  During Janu-
ary there were news reports about the sys-
tematic efforts being made within USCIS 
to review pending deportation cases and 
to determine which ones should be sus-
pended in lights of the new enforcement 
priorities announced by the Department 
of Homeland Security.  These reviews 
are expected to result in suspension of 
deportation proceedings for many same-
sex partners and spouses of LGBT U.S. 
citizens and legal residents. * * * The Im-
migration Service has issued “Guidance 
for Adjudicating Lesbian, Gay, Bisexual, 
Transgender and Intersex (LGBTI) Ref-
ugee and Asylum Claims” including a 
definition of terms, examples of harm 
that may constitute persecution, instruc-
tions for analyzing complex factual issues, 
and a list of possible exceptions to the 
normal rule that asylum claims must be 
filed within a year of the petitioner’s entry 
into the U.S.  The Guidance is notable in 
counseling sensitivity to the psychological 
burdens that may prevent LGBTI petition-
ers from opening up about their sexuality 
early in the process.  Copies of the Guid-
ance may be found on the USCIS website. 

HOUSING DISCRIMINATION — 
Speaking at the annual Creating Change 
Conference, sponsored by the National 
Gay and Lesbian Task Force and held on 
January 28 in Baltimore, U.S. Secretary of 
Housing and Urban Development Shaun 
Donovan announced that his department 

would shortly issue new rules prohibiting 
owners and operators of HUD-assisted 
or HUD-insured housing from inquiring 
about an applicant or occupant’s sexual 
orientation or gender identity.  Also, lend-
ers offering Federal Housing Administra-
tion-insured mortgages would be forbid-
den from discriminating on these grounds.  
The rules will reformulate the family-
related definitions to avoid discriminating 
against LGBT families.  Because Con-
gress has failed to pass legislation adding 
sexual orientation or gender identity to the 
federal Fair Housing Act, there are ques-
tions about how far the Obama Adminis-
tration can go through rule-making to ban 
such discrimination, so these rules may 
be subject to challenge in the context of 
enforcement activities.  Reliance on statu-
tory bans on sex discrimination might 
conceptually be argued to underlie these 
rules, and some federal courts have taken 
a rather broad view of what constitutes sex 
discrimination in cases involving LGBT 
plaintiffs, but others continue to reject 
sex discrimination claims where it seems 
clear that sexual orientation, rather than 
sex per se, is the central issue in the case. 

RAPE STATISTICS — The Obama 
Administration announced that the Fed-
eral Bureau of Investigation will be revis-
ing the definition of ‘forcible rape’ that it 
uses to collect national crime statistics, 
to be more inclusive of a wide variety of 
sexual assaults, including those involv-
ing forced sex against men.  At present, 
the statistic focus on non-consensual vagi-
nal penetration exclusively, thus leaving 
out entirely rape of males.  According 
to a report in The New York Times (Jan. 
6), the existing definition has long been 
criticized by victim advocacy groups, 
as it leaves out of federal statistics many 
acts of rape prosecuted under state law, 
and thus leads to an inaccurate picture of 
the amount of sexual violence in the U.S., 
which in turn leads to inadequate alloca-
tion of resources to deal with the problem. 

FRESHMAN OPINIONS — The High-
er Education Research Institute at the 
University of California at Los Angeles 
(UCLA) conducts an annual opinion sur-

vey of first-year college students as a meth-
od of tracking the political views of suc-
ceeding generations.  One startling result 
of the latest survey is a significant jump 
in the percentage of college freshmen who 
believe that same-sex couples should be 
entitled to marry.  Two years ago, support 
for same-sex marriage among this cohort 
stood at sixty-four point nine percent, well 
above the general population.  But the 
figures of the entering class of Fall 2011 
show seventy-one percent support, a huge 
shift in opinion over the course of a year.   
203,967 students from 270 colleges across 
the nation responded to this year’s survey, 
making the results broadly representative 
of the nation’s entering class of 1.5 mil-
lion freshmen.  Bloomberg News, Jan. 26. 

TEXAS A&M — Texas A&M Univer-
sity has issued a new equal opportunity 
statement that, for the first time, com-
mits to maintaining a “work environ-
ment free from discrimination on the ba-
sis of sexual orientation, gender identity 
or gender expression.”  Prior statements 
had included sexual orientation, but this 
Jan. 24 statement provided the first ac-
knowledgement by the university of its 
obligation to safeguard the working en-
vironment for transgender individuals.   

UNIVERSITY OF ROCHESTER — 
The University announced at the end of 
January that i would be extending benefit 
coverage to different-sex domestic part-
ners of employees, as of July 1, 2012.  The 
University extended benefits to same-sex 
partners years ago.  With the advent of 
same-sex marriage in New York, the Uni-
versity had to make a decision on equal-
ity grounds.  Either same-sex domestic 
partners would have to marry in order 
to keep getting benefits, or the existing 
domestic partner benefits plan should be 
extended equally to all domestic partners 
regardless of gender.  The University de-
cided in favor of equality.  UR President 
Joel Seligman issued a statement on Jan. 
26, saying that including different-sex 
partners was “the right thing to do.  This 
approach to our benefit policy reflects the 
university’s fundamental commitment 
to diversity and to fairness for all of our 
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employees regardless of sexual orienta-
tion.”  The university is the largest em-
ployer in the Rochester metropolitan area, 
with more than 20,000 employees.  Roch-
ester Democrat and Chronicle, Jan. 30. 

AUSTRIAN CONSTITUTIONAL 
COURT RULES ON SURROGACY 
ISSUES — The Austrian Constitutional 
Court, in a judgment of 14 Dec 2011 (B 
13/11), has decided that decisions of other 
states concerning surrogacy have to be 
recognized in Austria. 

The complainants were an Austrian 
woman and her two genetic children. 
She was unable to give birth to child. So 
she and her Italian husband entered into 
a surrogacy contract with a woman from 
Georgia (USA).  An egg of the Austrian 
woman was fertilized with sperm from 
her husband and then implanted into the 
surrogate-mother.  This happened two 
times.  Two U.S.  courts decided that the 
genetic parents are the only legal parents 
and that the surrogate mother has no legal 
parental rights, and they awarded custody 
only to the Austrian woman and her Ital-
ian husband. 

The Austrian woman then applied for 
(additional) Austrian citizenship for her 
two children (who acquired U.S. citizen-
ship by being born in the United States), 
on the basis that they have an Austrian 
mother. The Vienna state government 
rejected the application, as Austrian law 
stipulates that only the woman who gives 
birth to a child is its legal mother.

The Constitutional Court quashed this 
decision for three reasons: (1)  Austria’s 
laws on medically assisted procreation 
(including the family law consequences 
attached to medically assisted procre-
ation, as on maternity and paternity) ap-
ply only to medically assisted procreation 
within Austrian territory, (2)  Surrogacy 
is not against Austrian “ordre public” (i.e. 
the Austrian statutory ban on surrogacy is 
not required by the Austrian federal con-
stitution, so it is not the equivalent of what 
a U.S. court might characterize as “malum 
in se” or inherently criminal activity), and 
(3) Refusing recognition of the U.S. deci-
sions (and denying legal parenthood to the 
Austrian woman and her husband) would 

run against the best interests of the two 
children (which are protected by Art. 8 
of the European Convention on Human 
Rights).

The Constitutional Court formulated 
its reasoning in quite general terms.  It 
speaks generally of medically-assisted 
procreation, not just surrogacy. It does not 
limit obligatory recognition of the U.S. 
parental status decisions to the issue of 
citizenship, but speaks about legal par-
ent-child-relations in general  (including 
maintenance rights, custody and economic 
rights).  And there is nothing in the judg-
ment which would exclude recognition of 
surrogacy in the case of same-sex couples. 
On the contrary, the reasons given by the 
Constitutional Court fit also for unmarried 
or same-sex couples.

Dr. Helmut Graupner.  Dr. Graupner is 
the head of an Austrian gay rights asso-
ciation and maintains a general law prac-
tice in Vienna. He has represented several 
parties in gay rights matters before the 
Austrian court and the European Court of 
Human Rights. —Dr. Helmut Graupner 

Dr. Graupner is the head of an Austrian 
gay rights association and maintains a 
general law practice in Vienna. He has 
represented several parties in gay rights 
matters before the Austrian court and 
the European Court of Human Rights 

UNITED NATIONS — Secretary Gener-
al Ban Ki-moon told a meeting of the Af-
rican Union on January 29 in Addis Aba-
ba, Ethiopia, that African nations should 
stop treating gay people as “second-class 
citizens or even criminals,” according to a 
report by the Associated Press.  Ban told 
the assembly of African government lead-
ers that sexual orientation discrimination 
“had been ignored or even sanctioned by 
many states for far too long,” and that it 
would be challenging for African states to 
confront this discrimination, but essential 
under the human rights mandate of the 
United Nations.

AUSTRALIA — In a change of policy, 
the federal government has announced 
that although same-sex marriage is not 
available in Australia, it will give same-

sex Australian couples who want to marry 
overseas the necessary “certificate of no 
impediment” that is required in some 
jurisdictions that allow non-residents to 
contract same-sex marriages.  These cer-
tificates attest that the person who is seek-
ing to marry is over 18 years of age, is not 
legally married, and that there is no other 
legal barrier to their marriage.  The gov-
ernment had been taking the position that 
since same-sex marriage was not available 
in Australia, the last of these conditions 
could not be certified.  Attorney-General 
Nicola Roxon, announcing the change, 
said, “Same-sex couples have been very 
insulted that they can’t get from their gov-
ernment a certificate which says they’re 
not married to anyone else. We are not by 
this step, recognizing in any official way 
the marriage.  What we’re doing is provid-
ing a certificate in the same way we do for 
heterosexual couples to say that there’s no 
legal reason that provides an impediment 
to people being married.  It’s a pretty ba-
sic thing and that prevents them from ben-
efiting from the laws of another country.  
So it’s a removal of discrimination rather 
than the next step, with our Australian 
Parliament hasn’t yet dealt with.”  Leg-
islative proposals for same-sex marriage 
have been introduced, and a majority of 
the governing Labor Party MPs appear to 
favor them, but the government is not yet 
ready to bring the matter to a vote in the 
Parliament, as a lively debate continues in 
the Australian media with impassioned 
speeches and letters and both sides of 
the same-sex marriage issue.  Australian 
Broadcasting Company News, Jan. 27. 

AUSTRALIA — The state government 
in Queensland has announced a proposal 
to change the criminal code to eliminate 
the so-called “gay panic” partial defense 
in murder cases involving gay victims.  
Defendants have raised this defense in 
seeking to limit their liability to lesser 
charges of manslaughter.  Attorney-Gen-
eral Paul Lucas stated that on January 23 
the “Cabinet determined we will embark 
on drafting a specific provision so that, 
except in exceptional circumstances, a 
non-violent sexual advance does not al-
low someone to avail themselves of the 
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partial defence of provocation.”  The 
Cabinet was considering the recommen-
dations of an expert panel, chaired by 
former Queensland Court of Appeal Jus-
tice John Jerrard.  Courier Mail, Jan. 25. 

CANADA — Speaking at a meeting of 
the Royal Commonwealth Society in Lon-
don, England, Canada’s Foreign Affairs 
Minister, John Baird, urged the British 
Commonwealth countries to protect the 
rights of gay people, particularly singling 
out African and Caribbean countries for 
maintaining criminal penalties for gay sex 
and failing to protect gay citizens from 
homophobic attacks. After observing 
that the criminal laws were a “hangover” 
from the past, he criticized the continued 
maintenance of these “colonial era laws” 
as contributing to “social stigma and 
violence against gay people.”  He urged 
Commonwealth member nations to take 
the U.K. and Canada as an example of 
countries that had repealed such laws, ad-
opted bans on sexual orientation discrimi-
nation, and taken steps to counter anti-gay 
violence.  Edmonton Journal, Jan. 24. 

CANADA – The Ontario Human Rights 
Tribunal awarded damages of $5,000 Ca-
nadian to Lorne Pardy, who complained 
that his employer had used the word “fag-
got” in a conversation with him concern-
ing a customer’s complaint about service.  
Pardy alleged that the respondent, John 
Graham, knew that Pardy was gay and 
that his use of the word was a direct at-
tack against Pardy.  The Respondent 
sought to defend on the argument that his 
remark was just an unfortunate choice of 
words spoken in anger at the spur of the 
moment.  The Tribunal concluded that 
whether Graham intended the word to 
be a “direct slight,” it had the effect of 
“confirming the applicant’s fears about 
the respondent’s feelings about him as 
a gay man,” and constituted sexual ori-
entation discrimination.  Pardy v. Gra-
ham, summarized on Wise Law Blog, 
2012 WLNR 2035584 (Jan. 30, 2012). 

CANADA — In a quick turnaround, the 
government backed away from a position 
asserted by a Justice Department lawyer, 

Sean Gaudet, that non-resident same-sex 
couples who were married in Canada but 
whose home countries did not recognize 
the marriage were not, in fact, legally 
married.  The issue arose when a les-
bian couple, one from England one from 
the U.S., who had married in Toronto, 
Canada, in 2005, but did not reside there, 
sought a divorce in a Toronto court.  The 
government opposed the application on 
dual grounds that neither of the women 
had satisfied the residency requirement 
prerequisite to seeking a divorce, and 
there was no valid marriage to terminate, 
the later point leading to an explosion of 
media commentary.  When questioned 
about the contention that such marriages 
were invalid, Prime Minister Stephen 
Harper, apparently caught by surprise, 
said his government had no intention of 
re-opening the issue of same-sex mar-
riage, which had been resolved in 2005 by 
the Parliament passing a law authorizing 
such marriages after receiving an advi-
sory opinion from the Supreme Court that 
it was within the power of Parliament to 
pass such a law.  Harper’s Conservative 
Party had opposed same-sex marriage in 
2005, but he did not make repeal an is-
sue in seeking control of the government.  
Within days, the Justice Department with-
drew the argument about invalidity, and 
announced that legislation would be pro-
posed to make clear that same-sex couples 
could validly marry in Canada regardless 
of whether their countries of citizenship 
recognized such unions.  Indeed, the Jus-
tice Department suggested it might go 
further and recommend relaxing the resi-
dency requirement for divorce actions for 
couples married in Canada who could not 
get a divorce at home due to their govern-
ment’s refusal to recognize their marriage. 

COLOMBIA – Bogota Mayor Gustavo 
Petro has appointed Tatiana Pinero to be 
the director of corporate management 
in the municipality’s Social Integration 
Department.  The appointment makes 
Pinero the first openly transgender pub-
lic official in Bogota, according to a re-
port posted on Advocate.com on Jan. 24. 
CUBA — At the end of January Cuba’s 
Communist Party held a two-day con-

ference in Havana to debate more than 
a hundred specific proposals for chang-
ing policy,  including a call to allow gay 
people to serve openly in government, the 
party and the military.  A principal pro-
ponent for gay rights in Cuba is Mariela 
Castro, head of the National Centre for 
Sex Education, who is the daughter of 
President Raul Castro and niece of for-
mer President Fidel Castro.  “Yes, we 
are pushing for rights,” she said, “and 
we have to include them in every way… 
their sexual orientation has nothing to 
do with their ideological or party iden-
tity.”  Agence France-Presse, January 29. 

ECUADOR — The Health Ministry an-
nounced that it would move against clin-
ics that attempt to “convert” gay people to 
heterosexuality.  Activists in the country 
said that there were at least four clinic that 
were engaged in coercive treatment that 
had been shut down in recent months, but 
that others continued to operate secretive-
ly.  Associated Press, Jan. 27.  President 
Rafael Correa has appointed openly-lesbi-
an Carina Vance Mafla to be the Health 
Minister in his cabinet.  Mafla has been 
a leader in the drive to close down clinics 
that provided so-called “conversion thera-
py” for gay people.  Advocate.com, Jan. 24. 

FINLAND — On February 5, Finland 
will conduct the final round of voting for 
the presidency, and for the first time one of 
the finalists is openly gay.  Pekka Haavisto, 
a member of the Green League, came in 
second in balloting that took place on Jan-
uary 22.  As no candidate received a ma-
jority, a run-off between the top two can-
didates is mandated.  Haavisto has served 
as Environment and Development Min-
ister.  If elected, he would be the world’s 
third openly-gay head of state, after Ice-
land Prime Minister Johanna Sigurdar-
dottir, elected in 2009, and  Belgian Prime 
Minister Eliio di Rupo, who took office in 
December 2011.  Advocate.com, Jan 23. 

MALAYSIA — Opposition leader An-
war Ibrahim, recently acquitted by an 
appellate court of politically-inspired 
sodomy charges, has suggested that the 
nation should review its laws on anal 
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and oral sex to be more in line with 
modern practice. At present, such acts, 
whether between same-sex or different-
sex couples, are punishable with up to 
20 years’ imprisonment and physical 
punishment – caning.  In addition to 
these state-imposed sanctions, Mus-
lims, who make up most of the popula-
tion, are subject to religious discipline 
under Islamic law.  Recently an attempt 
by gay rights supporters in the coun-
try to hold a “festival” was stopped by 
the government in response to protests 
from conservative Muslim leaders. 
Straits Times, Jan. 16.  The Associated 
Press reported that the activists whose 
attempt to hold the gay festival was 
stopped by the government had filed a 
lawsuit, challenging the authority of the 
police to cancel their event and arguing 
that such discrimination was unconsti-
tutional.  A court hearing was sched-
uled for February 21 for the court to 
determine whether the complaint stated 
a legal claim that should be allowed to 
proceed.  The Attorney General’s office 
opposed the suit, stating that the police 
action was not subject to judicial review. 

NIGERIA — As the legislature contin-
ued to consider a Same Sex Marriage 
Prohibition Bill that would impose se-
vere penalties on anybody participat-
ing in or advocating same-sex marriage, 
the New York City Bar Association sent 
a letter to the President and legislative 
leaders, arguing that the measure would 
violate Nigeria’s obligations under inter-
national and regional law and would in-
terfere with fundamental rights and free-
doms of LGBT individuals in Nigeria. 

UGANDA — Uganda’s Ambassador 
to the United States, Perezi K. Kamu-
nanwire, stated in a letter to the United 
Negro College Fund, that Uganda’s Par-
liament would not be reconsidering an 
anti-gay bill that was tabled last year. The 
bill would have provided severe penal-
ties, including the death penalty in some 
cases, for homosexual conduct.  The letter 
was sent after an invitation to the ambas-
sador to speak at a Martin Luther King, 
Jr., Day event had been withdrawn by 

UNCF due to controversy about the pend-
ing anti-gay bill. Advocate.com, Jan. 19. 

UNITED KINGDOM — Leading me-
dia reported in mid-January that Jeffrey 
John, the openly gay Dean of St. Albans 
whose appointment to be Bishop of Read-
ing in 2003 was reversed due to protests 
by church conservatives, was thinking of 
bringing a discrimination suit against the 
Church of England over the continued re-
fusal to promote him to a higher position 
within the church despite his qualifications 
and seniority.  The Church of England 
promulgated a document last summer stat-
ing that a cleric who was gay but celibate 
could be considered for appointment as a 
Bishop, but only if the individual “repent-
ed” at having engaged in homosexual con-
duct in the past.  (Under this rule, numer-
ous closeted but unrepentant high Church 
officials would presumably due the honor-
able thing and resign their posts, but there 
was no flurry of resignations in response 
to this edict.  Surprised?)  The news re-
ports were sparked by reports that Rever-
end John had retained an employment law 
firm to look into beginning proceedings 
against the Church.  Although England 
now has a wide-ranging equality law that 
bans sexual orientation discrimination, 
past practice includes a dispensation for 
religious organizations to require compli-
ance with their theological teachings for 
clerical appointments, so a lawsuit by John 
would be presenting a question of first im-
pression for the courts and would severely 
test the nation’s commitment to equality, 
inasmuch as the Church of England is an 
established church that is part of the gov-
ernment and whose heads are appointed 
and confirmed by government officials. 

UNITED KINGDOM — BBC News 
reported on January 20 that three men, 
Ihjaz Ali, Kabir Ahmed, and Razwan 
Javed, had been convicted of promoting 
hatred on the basis of sexual orientation 
by distributing a leaflet calling for the 
death penalty for gays.  Sentencing was 
scheduled to take place on February 10.  
The Derby Crown Court received in 
evidence the leaflet showing an image 
of a wooden mannequin hanging from 

a noose, with quotations from Islamic 
scripture.  The leaflets proclaimed that 
capital punishment was the way to rid 
society of homosexuality.  The defen-
dants distributed the leaflets at mosques 
and through letterboxes, according 
to the testimony, and were printed as 
part of a campaign to protest the Gay 
Pride Festival held in Derby on July 10, 
2010.  The defendants claim that they 
did not intend to threaten anybody but 
were just following and quoting what 
their religion taught them about homo-
sexuality.  Gay residents testified about 
feeling threatened when they found 
copies of the leaflets having been de-
posited in the maildrops in their front 
doors.    One testified, “They made me 
feel terrorized in my own home.  Some-
times I wondered whether I would be 
getting a burning rag through the let-
terbox or if I would be attacked in the 
street.”  This was reportedly the first 
prosecution since new laws penaliz-
ing promoting violence against gay 
people came into effect in 2010. ■  

NEW JERSEY GOVERNOR CHRIS 
CHRISTIE announced on January 23 that 
he was appointing Bruce Harris, an open-
ly gay African-American Republican who 
was recently inaugurated as Mayor of Cha-
tham, New Jersey, to an open seat on the 
New Jersey Supreme Court.  Harris, a Yale 
Law School graduate who has worked as 
an attorney at Greenberg Traurig and pre-
viously at Riker, Danzi, Scherer, Hyland & 
Perretti, and served on the Chatham City 
Council prior to his election as mayor, will 
be the first openly-gay member of New 
Jersey’s Supreme Court, as well as only 
the third African-American member of 
the court in its history.  Harris earned his 
undergraduate degree from Amherst Col-
lege and a graduate degree from the Bos-
ton University Graduate School of Man-
agement.  His law practice areas include 
commercial lending and asset-based lend-
ing, real estate and construction financing, 
syndicated loans, and letters of credit in 
bond transactions.  The governor also an-
nounced the appointment of Phil Kwan, 
a prosecutor, to the other vacancy on the 
court.  Kwan, who served in the U.S. At-
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torney’s Office in New Jersey when Chris-
tie occupied that position, will be the first 
Asian-American member of the court. 

THE LEGAL FOUNDATION an-
nounced that it will present its 2012 Le-
GaL Community Vision Awards to James 
Esseks and Michele Kahn at the LeGaL 
Annual Dinner on March 29, 2012.  Es-
seks is the Director of the ACLU Les-
bian Gay Bisexual Transgender & AIDS 
Project.  Prior to joining the Project as its 
Litigation Director in 2001, Esseks was a 
partner at the law firm of Vladeck, Wald-
man, Elias & Engelhard, specializing in 
employee representation.  He is a gradu-
ate of Harvard Law School and Yale Col-
lege.   Kahn is a senior partner at Kahn 
& Goldberg LLP, a general practice firm 
with a specialty in representing members 
of the LGBT community.  Kahn is the first 
chairperson of the NY State Bar Associa-
tion’s Committee on LGBT People and 
the Law, which played a key role in the 
fight for Marriage Equality in New York 
last year.  She is also a long-time LeGaL 
and LeGaL Foundation board member 
and past president of both entities.  The 
Annual Dinner will be held at the Ritz-
Carlton Battery Park, 6:30-10:30 pm. 
  
THE NATIONAL LGBT BAR ASSO-
CIATION honored John Myung, Chief 
Legal Officer, International Insurance, 
and the Legal Department of Prudential 
Life, with an Out & Proud Corporate 
Counsel Award at a reception in New 
York City on February 2.  On March 1, 
the National LGBT Bar Association will 
honor the Legal Department of Shell Oil 
company at a reception in Houston, Texas, 
when the Out & Proud Corporate Counsel 
Award will be accepted by Shell Executive 
V.P. and General Counsel Curtis Frasier. 

LAMBDA LEGAL announced that Shel-
bi Day has become a new staff attorney in 
the Western Regional Office in Los Ange-
les.  Day was previously a staff attorney 
for the ACLU of Florida’s Lesbian, Gay, 
Bisexual and Transgender Advocacy Proj-
ect, and prior to that had been a staff attor-
ney in the Southern Regional Office of the 
National Center for Lesbian Rights.  She 

is a graduate of the University of Florida 
Levin College of Law, and also has a mas-
ter’s degree in Latin American Studies. ■ 

AUSTRIA – A case has been brought be-
fore the Constitutional Court challenging a 
provision of the Prevention of Terrorism Act 
2011, which amended the Criminal Proce-
dure Code to authorize forcible HIV-testing 
in order to prove the misdemeanor of En-
dangering Human Beings by Transmittable 
Diseases (Sec. 178 of the Criminal Code), as 
of January 1, 2012.  This purports to override 
past precedent authorizing such testing only 
in cases of sexual felonies or other felonies 
carrying maximum penalties of 5 years.  In 
the pending case, the applicant, who has no 
criminal record but is HIV+, sought to have 
the testing provision stricken in response to 
the commencement of proceedings against 
him on the allegation by another HIV-pos-
itive man that he was infected by the ap-
plicant.  The applicant contends that his ac-
cuser, who has a substantial criminal record, 
was attempting to blackmail the applicant 
and went to police with his charges when the 
applicant refused to pay.  News Release from 
Rechtskomitee LAMBDA, which is sup-
porting the case in the Constitutional Court. 

CONNECTICUT — An inmate at the 
Osborn Correctional Institute could not 
maintain a defamation action against 
the clinical director of the Institute for 
remarks made at a meeting of the Moni-
toring Panel set up by the federal district 
court to oversee compliance with a twenty-
year old consent judgment governing HIV/
AIDS treatment for inmates, ruled the 
Appellate Court of Connecticut in Mercer 
v. Blanchette, 2012 WL 34401 (Jan. 17, 
2012). Affirming the trial court’s finding 
that the clinical director enjoyed absolute 
immunity from comments he made dur-
ing an official session of the Panel, the ap-
pellate court also found that the trial judge 
correctly rejected the HIV+ plaintiff’s bid 
to proceed anonymously, pointing out that 
he had filed so many complaints under his 
own name concerning HIV-related treat-
ment that it would serve no useful purpose. 

MISSOURI — An HIV+ man who had 
unprotected sex with several women 

without disclosing his sero-status to them 
was convicted under Mo. Rev. State. Sec. 
191.677 (2006) of four counts of reck-
lessly exposing another person to HIV, 
and sentenced to a cumulative 30 years 
in prison.  In State v. Hadley, 2012 WL 
195038 (Mo. App., E.D., Jan. 24, 2012), 
the Missouri Court of Appeals upheld 
the conviction and sentence, rejecting 
arguments that the trial had been tainted 
by the admission of hearsay evidence.  
Defendant Orlando Hadley argued that 
Circuit Judge Tom W. DePriest, Jr., had 
erred by admitting into evidence a copy 
of Hadley’s medical records from the 
state Health Department, which docu-
mented his positive HIV test and record 
of post-test counseling, during which he 
was informed about his legal obligations 
to disclose his HIV status to sexual part-
ners.  The medical records also contained 
information about the investigation that 
led public health and law enforcement of-
ficials to Hadley, including statements by 
various women who were interviewed by 
investigators.  The court found that since 
Hadley had himself conceded the infor-
mation  about his HIV testing and post-
test counseling during his trial testimony, 
admission of the records was not a basis 
for setting the verdict aside, citing a 2002 
Missouri appellate case that held, “If evi-
dence is improperly admitted, but other 
evidence establishes essentially the same 
facts, there is no prejudice to the accused 
and no reversible error.”  (The court also 
noted that the jury was not given a copy 
of this exhibit, although it was referred 
to during trial testimony of prosecution 
witnesses.) The opinion for the court of 
appeals by Judge Kenneth M. Romines 
takes essentially the same approach to 
Hadley’s objections (first raised on ap-
peal) to several other items of hearsay, 
showing how in each case the admission 
of the evidence was merely cumulative.   
Hadley’s activities came to the attention 
of authorities when an underage woman 
who tested HIV+ named him as a sexual 
contact reluctantly “because she loved 
him and did not want him to go to jail for 
statutory rape.”  In the event, of course, 
he is going to prison for a much longer 
sentence. ■
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Announcement

The National LGBT Bar As-
sociation has announced 
that registration is open 
for Lavender Law 2012, its 
annual law conference and 
career fair to be held at the 
Washington Hilton Hotel in 
Washington, D.C., on August 
23-25, 2012.  Conference 
registration and hotel infor-
mation can be obtained at 
the LGBT Bar website.
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Editor’s Note

•	 All points of view 
expressed in  
Lesbian/Gay Law 
Notes are those  
of identified writers, 
and are not official  
positions of LeGaL  
or the LeGaL Foun-
dation. 

•	 All comments in 
Publications Noted 
are attributable  
to the Editor. 

•	 Correspondence 
pertinent to issues 
covered in Lesbian/
Gay Law Notes  
is welcome and  
will be published 
subject to editing. 
Please address  
correspondence  
to the Editor or  
send via e-mail. 


