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Arthur S. Leonard is the Robert F. Wagner Professor of Labor and Employment Law at New 
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monthly podcast on significant legal developments can be found at http://legal.podbean.com or 
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solo law practice serving transgender clients. 

Noah is the Chair of the NYC Bar Association’s LGBT Rights Committee and was a past 
recipient of the Committee’s Arthur S. Leonard Award recognizing compelling commitment to 
LGBT equality through the law. 

A native of Pittsburgh, Pennsylvania, Noah is a graduate of the University of Pittsburgh and 
was the first openly transgender student to graduate from Harvard Law School.  

Louise Melling, Esq.                   @libertylouise 

Louise Melling is a Deputy Legal Director at the ACLU and the Director of its Center for 
Liberty, which encompasses the ACLU’s work on reproductive freedom, women’s rights, 
lesbian gay bisexual and transgender rights, freedom of religion and belief, and disability 
rights.   In this role, she leads the work of the ACLU to address the intersection of religious 
freedom and equal treatment, among other issues.   

Brett M. Figlewski, Esq. (Moderator)                    @lgbtbarny 

Brett M. Figlewski, Esq., joined the LGBT Bar Association of New York (LeGaL) as its first 
Legal Director in 2015.  A graduate of Vanderbilt Law School and Middlebury College, Brett 
worked for a decade with Sanctuary for Families as a family law litigator for LGBT victims of 



domestic violence and sex trafficking, including advocacy for Fair Access to Family Court and 
co-authorship of the article, “Trafficking and the Commercial Sexual Exploitation of Young 
Men and Boys,” for the Lawyer’s Manual on Human Trafficking.  Brett oversees LeGaL’s vital 
Helpline and network of drop-in clinics, which assist over 1000 members of the community 
each year; an attorney referral system and placement of pro bono cases; and education and 
outreach for the organization’s members and the wider community.  Brett was part of the legal 
team which represented Brooke B. in her landmark 2016 Court of Appeals case recognizing the 
rights of LGBT parents, and he continues to focus on litigation and advocacy for the full legal 
protection of LGBT families. 
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Part I:  New York State Custody Rulings Post-Brooke S.B. 
 
In the Matter of Brooke S.B. v. Elizabeth A.C.C., 28 N.Y.3d 1, 61 N.E.3d 488, 
39 N.Y.S. 3d 89 (N.Y. Ct. App., August 30, 2016) (overruling Alison D. v. 
Virginia M., 77 N.Y.2d 651 [1991]) 
 
Other reported cases: 
 
Dawn M. v. Michael M., 55 Misc. 3d 865, 47 N.Y.S. 3d 898 (Sup. Ct., Suffolk 
Co., Leis, J., March 8, 2017). (Tri-partite custody involving biological father, his 
wife, and a female surrogate, who cohabited together as a family unit, was in the 
best interest of child, consistent with Brooke S.B. decision). 
 
K. v. C., 55 Misc. 3d 723, 51 N.Y.S. 3d 838 (Sup. Ct., N.Y. Co., Nervo, J., April 
11, 2017) (Former same-sex partner who had lived with respondent pursuant to 
cohabitation agreement, sought joint custody of child adopted by respondent after 
the parties had entered into a separation agreement, and also sought visitation and 
ancillary relief.  Held, petitioner did not prove by clear and convincing evidence 
that parties had a plan to adopt and raise a child together that continued unabated 
after their separation). 
 
A.F. v. K.H., 56 Misc. 3d 1109, 57 N.Y.S. 3d 352 (Fam. Ct., Rockland Co., 
Tanguay, J., May 25, 2017) (Non-biological, non-adoptive parent was entitled to 
order of filiation/parentage as to children conceived by biological parent 
duringtheir registered domestic partnership). 
 
In re Maria-Irene D. & Marco D. v. Han Ming T., 153 App. Div. 3d 1203, 61 
N.Y.S. 3d 221 (App. Div., 1st Dept., Sept. 28, 2017) (Man who had jointly 
executed surrogacy agreement with his husband, prior to their separation, sought to 
vacate child’s later adoption by husband and his new partner. Family Court vacated 
adoption and husband appealed; Held, presumption arose that child born during 
marriage was legitimate child of both men, affirming trial court). 
 
J.C. v. N.P., 2017 NYLJ LEXIS 2831 (Fam. Ct., Nassau Co., Rademaker, J., Sept. 
27, 2017 [published Oct. 6, 2017]) (Former same-sex lesbian partner could use 
equitable estoppel to establish standing despite the lack of a written partnership 
agreement] 
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Part II: Defending Marriage Equality 
 
 

PAVAN v. SMITH 
137 S. Ct. 2075 (June 26, 2017), 

Reversing Smith v. Pavan, 2016 Ark. 437, 505 S.W. 3d 169 (Dec. 8, 2016). 
 

PER CURIAM. 

As this Court explained in Obergefell v. Hodges, 576 U.S. –––– (2015), the 
Constitution entitles same-sex couples to civil marriage “on the same terms and 
conditions as opposite-sex couples.”  In the decision below, the Arkansas Supreme 
Court considered the effect of that holding on the State’s rules governing the 
issuance of birth certificates. When a married woman gives birth in Arkansas, state 
law generally requires the name of the mother’s male spouse to appear on the 
child’s birth certificate — regardless of his biological relationship to the child. 
According to the court below, however, Arkansas need not extend that rule to 
similarly situated same-sex couples: The State need not, in other words, issue birth 
certificates including the female spouses of women who give birth in the State. 
Because that differential treatment infringes Obergefell’s commitment to provide 
same-sex couples “the constellation of benefits that the States have linked to 
marriage,” we reverse the state court’s judgment. 

The petitioners here are two married same-sex couples who conceived 
children through anonymous sperm donation. Leigh and Jana Jacobs were married 
in Iowa in 2010, and Terrah and Marisa Pavan were married in New Hampshire in 
2011. Leigh and Terrah each gave birth to a child in Arkansas in 2015. When it 
came time to secure birth certificates for the newborns, each couple filled out 
paperwork listing both spouses as parents—Leigh and Jana in one case, Terrah and 
Marisa in the other. Both times, however, the Arkansas Department of Health 
issued certificates bearing only the birth mother’s name. 

The department’s decision rested on a provision of Arkansas law, Ark. Code 
§ 20–18–401 (2014), that specifies which individuals will appear as parents on a 
child’s state-issued birth certificate. “For the purposes of birth registration,” that 
statute says, “the mother is deemed to be the woman who gives birth to the child.” 
§ 20–18–401(e). And “[i]f the mother was married at the time of either conception 
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or birth,” the statute instructs that “the name of [her] husband shall be entered on 
the certificate as the father of the child.” § 20–18–401(f)(1). There are some 
limited exceptions to the latter rule — for example, another man may appear on the 
birth certificate if the “mother” and “husband” and “putative father” all file 
affidavits vouching for the putative father’s paternity. But as all parties agree, the 
requirement that a married woman’s husband appear on her child’s birth certificate 
applies in cases where the couple conceived by means of artificial insemination 
with the help of an anonymous sperm donor. Ark. Code § 9–10–201(a) (2015) 
(“Any child born to a married woman by means of artificial insemination shall be 
deemed the legitimate natural child of the woman and the woman’s husband if the 
husband consents in writing to the artificial insemination”). 

The Jacobses and Pavans brought this suit in Arkansas state court against the 
director of the Arkansas Department of Health — seeking, among other things, a 
declaration that the State’s birth-certificate law violates the Constitution. The trial 
court agreed, holding that the relevant portions of § 20–18–401 are inconsistent 
with Obergefell because they “categorically prohibit every same-sex married 
couple ... from enjoying the same spousal benefits which are available to every 
opposite-sex married couple.”  But a divided Arkansas Supreme Court reversed 
that judgment, concluding that the statute “pass[es] constitutional muster.” 2016 
Ark. 437, 505 S.W.3d 169, 177. In that court’s view, “the statute centers on the 
relationship of the biological mother and the biological father to the child, not on 
the marital relationship of husband and wife,” and so it “does not run afoul of 
Obergefell.” Two justices dissented from that view, maintaining that under 
Obergefell “a same-sex married couple is entitled to a birth certificate on the same 
basis as an opposite-sex married couple.” 505 S.W.3d, at 184 (Brill, C. J., 
concurring in part and dissenting in part); accord, id., at 190 (Danielson, J., 
dissenting). 

The Arkansas Supreme Court’s decision, we conclude, denied married same-
sex couples access to the “constellation of benefits that the Stat[e] ha[s] linked to 
marriage.”  As already explained, when a married woman in Arkansas conceives a 
child by means of artificial insemination, the State will — indeed, must — list the 
name of her male spouse on the child’s birth certificate.  And yet state law, as 
interpreted by the court below, allows Arkansas officials in those very same 
circumstances to omit a married woman’s female spouse from her child’s birth 
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certificate.  As a result, same-sex parents in Arkansas lack the same right as 
opposite-sex parents to be listed on a child’s birth certificate, a document often 
used for important transactions like making medical decisions for a child or 
enrolling a child in school.  

Obergefell proscribes such disparate treatment. As we explained there, a 
State may not “exclude same-sex couples from civil marriage on the same terms 
and conditions as opposite-sex couples.” Indeed, in listing those terms and 
conditions — the “rights, benefits, and responsibilities” to which same-sex 
couples, no less than opposite-sex couples, must have access — we expressly 
identified “birth and death certificates.”  That was no accident: Several of the 
plaintiffs in Obergefell challenged a State’s refusal to recognize their same-sex 
spouses on their children’s birth certificates.  See DeBoer v. Snyder, 772 F.3d 388, 
398–399 (C.A.6 2014).  In considering those challenges, we held the relevant state 
laws unconstitutional to the extent they treated same-sex couples differently from 
opposite-sex couples. That holding applies with equal force to § 20–18–401. 

Echoing the court below, the State defends its birth-certificate law on the 
ground that being named on a child’s birth certificate is not a benefit that attends 
marriage. Instead, the State insists, a birth certificate is simply a device for 
recording biological parentage — regardless of whether the child’s parents are 
married. But Arkansas law makes birth certificates about more than just genetics. 
As already discussed, when an opposite-sex couple conceives a child by way of 
anonymous sperm donation — just as the petitioners did here — state law requires 
the placement of the birth mother’s husband on the child’s birth certificate.  And 
that is so even though (as the State concedes) the husband “is definitively not the 
biological father” in those circumstances.  Arkansas has thus chosen to make its 
birth certificates more than a mere marker of biological relationships: The State 
uses those certificates to give married parents a form of legal recognition that is not 
available to unmarried parents. Having made that choice, Arkansas may not, 
consistent with Obergefell, deny married same-sex couples that recognition. 

[In a dissenting opinion for himself and Justices Thomas and Alito, Justice 
Gorsuch, then recently seated on the Court, contended that it was inappropriate to 
dispose of the case in a summary reversal because, he contended, the case did not 
raise an issue as to which “the law is settled and stable, the facts are not in dispute, 
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and the decision below is clearly in error.”  He went on to contend that Obergefell 
did not directly address the issue, despite the Per Curiam opinion’s quotation of 
Obergefell’s reference to “birth certificates” as part of the rights incidental to 
marriage, and he accepted Arkansas’s contention that it had a “biology-based” 
birth certificate system, despite the uncontested fact that Arkansas lists non-
biologically-related fathers on birth certificates of children conceived through  
sperm donor insemination.  The dissent never directly addressed the potential equal 
protection violation in treating wives of birth mothers differently from husbands of 
birth mothers when children are conceived through donor insemination.] 

Other Reported Cases: 

Smith v. Pavan, 2017 Ark. 284 (Arkansas Sup. Ct., Oct. 19, 2017) (On remand 
from U.S. Supreme Court, reversed and remanded trial court’s ruling, holding that 
the trial court may not re-write the birth certificate statute, but can adopt a gender-
neutral reading of it on remand.  Trial court enjoined issuance of any birth 
certificates in the state if Governor did not take action to establish a gender-neutral 
interpretation binding on all state employees involved in birth certificate 
processing; Governor complied within two hours of Order and injunction was 
lifted.) 

Carson v. Heigel, 2017 WL 624803 (U.S. Dist. Ct., D. S. Carolina, Feb. 15, 2017) 
(State’s refusal to list lesbian spouse on birth certificate of child born to her wife 
violated their 14th Amendment rights under Obergefell). 

In re Neely, 390 P. 3d 728, 2017 WY 25 (Wyoming Sup. Ct., March 7, 2017) 
(Municipal court judge/magistrate who refused to perform same-sex marriages 
because of her religious beliefs should be publicly censured and required to 
perform such marriages are cease performing any marriages; Petitioner did not 
have a religious free right under the state constitution to refuse to perform same-
sex marriages; Commission’s recommendation that she be removed from her 
positions entirely was not warranted). 

Birchfield v. Armstrong, 2017 WL 1319844 (U.S. Dist. Ct., N.D. Fla., March 23, 
2017) (In retroactive application of Obergefell, surviving same-sex spouses of 
decedents who passed away in Florida before the state began to recognize out-of-
state same-sex marriages are entitled to obtain new death certificates evidencing 
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that the decedent was married upon documentation of a legal same-sex marriage in 
another jurisdiction). 

In re Estate of Carter; Appeal of Hunter, 159 A. 3d 970, 2017 PA Super 104 (Penn. 
Superior Ct., April 17, 2017) (Retroactive application of Obergefell, by which 
surviving same-sex partner of a man who died in motorcycle accident in 2013 was 
entitled to try to prove the existence of a common law marriage between the two 
men formed before the legislature abolished common law marriage in 2005; the 
men’s lengthy relationship included a non-legal marriage ceremony and exchange 
of rings during the 1990s; ironically, Hunter died just months before the U.S. 
Supreme Court’s Windsor decision, that launched the final stage of successful 
nationwide marriage equality litigation).   

In the Interest of A.E., 2017 Tex. App. LEXIS 3817, 2017 WL 1535101 (Tex. 
App., 9th Dist., Beaumont, April 27, 2017), petition for review filed July 12, 2017. 
(Rejects argument that Obergefell requires recognizing same-sex spouses of a 
woman who gave birth through donor insemination as a parent of the child). 

Moore v. Alabama Judicial Inquiry Commission, 2017 WL 1403696 (Alabama 
Sup. Ct., April 19, 2017) (Upholding suspension without pay of Chief Justice Roy 
S. Moore for the remainder of his term, based on Judicial Commission’s 
conclusion that Moore violated Canons of Judicial Ethics by advising Alabama 
officials to defy Supreme Court’s Obergefell decision, as a result of which same-
sex couples were unable to get marriage licenses in county court offices in many 
parts of the state for significant periods of time; Moore subsequently resigned and 
ran unsuccessfully for a vacant U.S. Senate seat). 

Ermold v. Davis, 855 F.3d 715 (6th Cir., May 2, 2017) (Suit by gay couple against 
Rowan County Clerk Kim Davis for damages for denying them a marriage license 
was not rendered moot by the state’s subsequent amendment to the marriage 
license law removing County Clerk endorsements on marriage licenses, such that 
Davis receded from her refusal to allow her office to issue licenses to same-sex 
couples), on remand, 2017 WL 4108921 (E.D. Ky., Sept. 15, 2017) (granting 
defendant’s motion to dismiss damage action against her in her official capacity, 
but allowing action to proceed against her in her individual capacity, rejecting 
claim of qualified immunity because Obergefell clearly established the right of 
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plaintiffs to be issued a marriage license), appealed filed with the 6th Circuit by 
plaintiffs on Oct. 19, 2017); and see Yates v. Davis, 2017 WL 4111419 (E.D. Ky., 
Sept. 15, 2017) (ruling similarly on qualified immunity and personal liability issues 
in suit by other same-sex couples denied licenses by the Rowan County Clerk’s 
Office at Davis’s direction); and see Miller v. Davis, 2017 WL 3122657 (E.D. Ky., 
July 21, 2017) (same-sex couple who obtain preliminary injunction against Rowan 
County Clerk Kim Davis that was denied stays by 6th Circuit and Supreme Court 
and only dissolved after change in state law mooted the case for injunctive relief 
were prevailing parties entitled to award of attorneys’ fees), appeal filed with 6th 
Circuit on Nov. 28, 2017.    

Pidgeon v. Turner, 60 Tex. Sup. Ct. J. 1502, -- S.W. 3d --  , 2017 WL 2829350 
(Texas Sup. Ct., June 30, 2017) (Taxpayers challenging Houston’s extension of 
employee benefits coverage to same-sex spouses of city employees were entitled to 
seek a ruling on the merits of their claim that benefits extension violated Texas 
law, despite U.S. Supreme Court’s rulings in Obergefell and Pavan concerning 
equal treatment rights of married same-sex couples; Court of Appeals erred in 
instructing trial court to proceed “consistent with” 5th Circuit’s ruling striking 
down Texas’ laws against recognizing same-sex marriages, since federal court of 
appeals rulings are not binding precedents for Texas state courts; Obergefell and 
Pavan don’t necessarily require equal benefits treatment for married same-sex 
couples, but Court refrained from construing these cases for purposes of remand), 
cert. denied sub nom Turner v. Pidgeon (Dec. 4, 2017). 

McLaughlin v. Jones, 243 Ariz. 29, 401 P.3d 492 (Arizona Sup. Ct., Sept. 19, 
2017) (Birth mother’s same-sex partner entitled to marital “paternity” presumption, 
and birth mother was equitably estopped from rebutting her same-sex spouse’s 
presumptive parentage of child in dissolution proceedings.) – also abrogating 
Turner v. Steiner, 242 Ariz. 494, 398 P.3d 110 (Ct. App., Div. 1, June 22, 2017). 

Ayala v. Armstrong, 2017 WL 3659161 (U.S. Dist. Ct., D. Idaho, Aug. 24, 2017) 
(Retroactive application of Obergefell; Lesbian co-parent of child conceived 
through donor insemination in 2012 could maintain an action seeking the benefit of 
the marital presumption and issuance of appropriate birth certificate listing her as a 
parent upon allegation that the couple wanted to and would have married in 2012 
had Idaho not unconstitutionally denied the right to marry to same-sex couples) 
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Demkovich v. St. Andrew the Apostle Parish, 2017 WL 4339817 (U.S. Dist. Ct., 
E.D. Ill., Sept. 29, 2017) (Church’s discharge of music director for entering into a 
same-sex marriage was shielded from liability by the ministerial exception under 
the 1st Amendment’s Free Exercise Clause). 

 
Part III: Defending Civil Rights Laws from Religious & Free Speech 

Exemptions  
  

Craig v. Masterpiece Cakeshop, Inc. 
370 P.3d 272 (Colorado Ct. App., Aug. 13, 2015), 

Certiorari denied, 2016 WL 1645027 (Colorado Sup. Ct., April 25, 2016), 
Certiorari granted, 137 S. Ct. 2290 (June 26, 2017), 

Argued, December 5, 2017 
 
Opinion by JUDGE TAUBMAN 
 

This case juxtaposes the rights of complainants, Charlie Craig and David 
Mullins, under Colorado’s public accommodations law to obtain a wedding cake to 
celebrate their same-sex marriage against the rights of respondents, Masterpiece 
Cakeshop, Inc., and its owner, Jack C. Phillips, who contend that requiring them to 
provide such a wedding cake violates their constitutional rights to freedom of 
speech and the free exercise of religion. 
  

This appeal arises from an administrative decision by appellee, the Colorado 
Civil Rights Commission (Commission), which upheld the decision of an 
administrative law judge (ALJ), who ruled in favor of Craig and Mullins and 
against Masterpiece and Phillips on cross-motions for summary judgment. For the 
reasons discussed below, we affirm the Commission’s decision. 
  

I. Background 
 

In July 2012, Craig and Mullins visited Masterpiece, a bakery in Lakewood, 
Colorado, and requested that Phillips design and create a cake to celebrate their 
same-sex wedding. Phillips declined, telling them that he does not create wedding 
cakes for same-sex weddings because of his religious beliefs, but advising Craig 
and Mullins that he would be happy to make and sell them any other baked goods. 
Craig and Mullins promptly left Masterpiece without discussing with Phillips any 
details of their wedding cake. The following day, Craig’s mother, Deborah Munn, 
called Phillips, who advised her that Masterpiece did not make wedding cakes for 
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same-sex weddings because of his religious beliefs and because Colorado did not 
recognize same-sex marriages. 
  

The ALJ found that Phillips has been a Christian for approximately thirty-five 
years and believes in Jesus Christ as his Lord and savior. Phillips believes that 
decorating cakes is a form of art, that he can honor God through his artistic talents, 
and that he would displease God by creating cakes for same-sex marriages. 
  

Craig and Mullins had planned to marry in Massachusetts, where same-sex 
marriages were legal, and later celebrate with friends in Colorado, which at that 
time did not recognize same-sex marriages.1 See Colo. Const. art. 2, § 31; § 14–2–
104(1)(b), C.R.S. 2014. 
  

Craig and Mullins later filed charges of discrimination with the Colorado Civil 
Rights Division (Division), alleging discrimination based on sexual orientation 
under the Colorado Anti–Discrimination Act (CADA), §§ 24–34–301 to –804, 
C.R.S.2014. After an investigation, the Division issued a notice of determination 
finding probable cause to credit the allegations of discrimination. Craig and 
Mullins then filed a formal complaint with the Office of Administrative Courts 
alleging that Masterpiece had discriminated against them in a place of public 
accommodation because of their sexual orientation in violation of section 24–34–
601(2), C.R.S.2014. 
  

The parties did not dispute any material facts. Masterpiece and Phillips 
admitted that the bakery is a place of public accommodation and that they refused 
to sell Craig and Mullins a cake because of their intent to engage in a same-sex 
marriage ceremony. After the parties filed cross-motions for summary judgment, 
the ALJ issued a lengthy written order finding in favor of Craig and Mullins. 
  

The ALJ’s order was affirmed by the Commission. The Commission’s final 
cease and desist order required that Masterpiece (1) take remedial measures, 
including comprehensive staff training and alteration to the company’s policies to 
ensure compliance with CADA; and (2) file quarterly compliance reports for two 
years with the Division describing the remedial measures taken to comply with 
CADA and documenting all patrons who are denied service and the reasons for the 
denial.  Masterpiece and Phillips now appeal the Commission’s order. 
  
II. Motion to Dismiss 
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At the outset, Phillips and Masterpiece contend that the ALJ and the 
Commission erred in denying two motions to dismiss which they filed pursuant to 
C.R.C.P. 12(b)(1), (2), and (5). We disagree. [Omitted here is the court’s rejection 
of the argument that the ALJ should have dismissed the charges on jurisdictional 
grounds.] 

 
II. CADA Violation 
 

Masterpiece contends that the ALJ erred in concluding that its refusal to 
create a wedding cake for Craig and Mullins was “because of” their sexual 
orientation. Specifically, Masterpiece asserts that its refusal to create the cake was 
“because of” its opposition to same-sex marriage, not because of its opposition to 
their sexual orientation. We conclude that the act of same-sex marriage is closely 
correlated to Craig’s and Mullins’ sexual orientation, and therefore, the ALJ did 
not err when he found that Masterpiece’s refusal to create a wedding cake for 
Craig and Mullins was “because of” their sexual orientation, in violation of 
CADA. 
 . . . . 
 
B. Applicable Law 
 

Section 24–34–601(2)(a), C.R.S.2014, reads, as relevant here: 
It is a discriminatory practice and unlawful for a person, directly or indirectly, to 
refuse, withhold from, or deny to an individual or a group, because of ... sexual 
orientation ... the full and equal enjoyment of the goods, services, facilities, 
privileges, advantages, or accommodations of a place of public accommodation....5 
  

In Tesmer v. Colorado High School Activities Association, 140 P.3d 249, 
254 (Colo.App.2006), a division of this court concluded that to prevail on a 
discrimination claim under CADA, plaintiffs must prove that, “but for” their 
membership in an enumerated class, they would not have been denied the full 
privileges of a place of public accommodation. The division explained that 
plaintiffs need not establish that their membership in the enumerated class was the 
“sole” cause of the denial of services. Id. Rather, it is sufficient that they show that 
the discriminatory action was based in whole or in part on their membership in the 
protected class. Id. 
  

Further, a “place of public accommodation” is “any place of business 
engaged in any sales to the public and any place offering services, facilities, 
privileges, advantages, or accommodations to the public, including but not limited 
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to any business offering wholesale or retail sales to the public.” § 24–34–601(1). 
Finally, CADA defines “sexual orientation” as “an individual’s orientation toward 
heterosexuality, homosexuality, bisexuality, or transgender status or another 
individual’s perception thereof.” § 24–34–301(7), C.R.S.2014. 
  
C. Analysis 
 

Masterpiece asserts that it did not decline to make Craig’s and Mullins’ 
wedding cake “because of” their sexual orientation. It argues that it does not object 
to or refuse to serve patrons because of their sexual orientation, and that it assured 
Craig and Mullins that it would design and create any other bakery product for 
them, just not a wedding cake. Masterpiece asserts that its decision was solely 
“because of” Craig’s and Mullins’ intended conduct—entering into marriage with 
a same-sex partner—and the celebratory message about same-sex marriage that 
baking a wedding cake would convey. Therefore, because its refusal to serve Craig 
and Mullins was not “because of” their sexual orientation, Masterpiece contends 
that it did not violate CADA. We disagree. 
  

Masterpiece argues that the ALJ made two incorrect presumptions. First, it 
contends that the ALJ incorrectly presumed that opposing same-sex marriage is 
tantamount to opposing the rights of gays, lesbians, and bisexuals to the equal 
enjoyment of public accommodations. Second, it contends that the ALJ incorrectly 
presumed that only gay, lesbian, and bisexual couples engage in same-sex 
marriage. 
  

Masterpiece thus distinguishes between discrimination based on a person’s 
status and discrimination based on conduct closely correlated with that status. 
However, the United States Supreme Court has recognized that such distinctions 
are generally inappropriate. See Christian Legal Soc’y Chapter of Univ. of Cal., 
Hastings Coll. of Law v. Martinez, 561 U.S. 661, 689, 130 S.Ct. 2971, 177 
L.Ed.2d 838 (2010) (“[The Christian Legal Society] contends that it does not 
exclude individuals because of sexual orientation, but rather ‘on the basis of a 
conjunction of conduct and the belief that the conduct is not wrong.’ ... Our 
decisions have declined to distinguish between status and conduct in this 
context.”); Lawrence v. Texas, 539 U.S. 558, 575, 123 S.Ct. 2472, 156 L.Ed.2d 
508 (2003) (“When homosexual conduct is made criminal by the law of the State, 
that declaration in and of itself is an invitation to subject homosexual persons to 
discrimination.”); id. at 583, 123 S.Ct. 2472 (O’Connor, J., concurring in the 
judgment) (“While it is true that the law applies only to conduct, the conduct 
targeted by this law is conduct that is closely correlated with being homosexual. 
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Under such circumstances, [the] law is ... directed toward gay persons as a class.”); 
see also Bob Jones Univ. v. United States, 461 U.S. 574, 605, 103 S.Ct. 2017, 76 
L.Ed.2d 157 (1983) (concluding that prohibiting admission to students married to 
someone of a different race was a form of racial discrimination, although the ban 
restricted conduct). 
  

Further, in Obergefell v. Hodges, 576 U.S. ––––, 135 S.Ct. 2584, 192 
L.Ed.2d 609 (2015), the Supreme Court equated laws precluding same-sex 
marriage to discrimination on the basis of sexual orientation. Id. at ––––, 135 S.Ct. 
at 2604 (observing that the “denial to same-sex couples of the right to marry” is a 
“disability on gays and lesbians” which “serves to disrespect and subordinate 
them”). The Court stated: “The nature of marriage is that, through its enduring 
bond, two persons together can find other freedoms, such as expression, intimacy, 
and spirituality. This is true for all persons, whatever their sexual orientation.” Id. 
at ––––, 135 S.Ct. at 2599 (emphasis added). “Were the Court to stay its hand ... it 
still would deny gays and lesbians many rights and responsibilities intertwined 
with marriage.” Id. at ––––, 135 S.Ct. at 2606. 
  

In these decisions, the Supreme Court recognized that, in some cases, 
conduct cannot be divorced from status. This is so when the conduct is so closely 
correlated with the status that it is engaged in exclusively or predominantly by 
persons who have that particular status. We conclude that the act of same-sex 
marriage constitutes such conduct because it is “engaged in exclusively or 
predominantly” by gays, lesbians, and bisexuals. Masterpiece’s distinction, 
therefore, is one without a difference. But for their sexual orientation, Craig and 
Mullins would not have sought to enter into a same-sex marriage, and but for their 
intent to do so, Masterpiece would not have denied them its services. 
  

In Elane Photography, LLC v. Willock, the New Mexico Supreme Court 
rejected a similar argument raised by a wedding photographer. 309 P.3d 53, 60–64 
(N.M.2013). The court concluded that by prohibiting discrimination on the basis of 
sexual orientation, New Mexico’s antidiscrimination law similarly protects 
“conduct that is inextricably tied to sexual orientation,” including the act of same-
sex marriage. Id. at 62. The court observed that “[o]therwise, we would interpret 
[the New Mexico public accommodations law] as protecting same-gender couples 
against discriminatory treatment, but only to the extent that they do not openly 
display their same-gender sexual orientation.” Id. We agree with the reasoning of 
the New Mexico Supreme Court.6 
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Masterpiece relies on Bray v. Alexandria Women’s Health Clinic, 506 U.S. 
263, 113 S.Ct. 753, 122 L.Ed.2d 34 (1993), which declined to equate opposition to 
voluntary abortion with discrimination against women. Id. at 269–70, 113 S.Ct. 
753. As in Bray, it asks us to decline to equate opposition to same-sex marriage 
with discrimination against gays, lesbians, and bisexuals. Masterpiece’s reliance on 
Bray is misplaced. 
  

Bray considered whether the defendants, several organizations that 
coordinated antiabortion demonstrations, could be subject to tort liability under 42 
U.S.C. § 1985(3) (1988).7 Established precedent required that plaintiffs in section 
1985(3) actions prove that “some ... class-based, invidiously discriminatory  
animus [lay] behind the [defendant’s] actions.” Griffin v. Breckenridge, 403 U.S. 
88, 102, 91 S.Ct. 1790, 29 L.Ed.2d 338 (1971). However, CADA requires no such 
showing of “animus.” See Tesmer, 140 P.3d at 253 (plaintiffs need only prove that 
“but for” their membership in an enumerated class they would not have been 
denied the full privileges of a place of public accommodation). 
  

Further, Masterpiece admits that it refused to serve Craig and Mullins 
“because of” its opposition to persons entering into same-sex marriages, conduct 
which we conclude is closely correlated with sexual orientation. Therefore, even if 
we assume that CADA requires plaintiffs to establish an intent to discriminate, as 
in section 1985(3) action, the ALJ reasonably could have inferred from 
Masterpiece’s conduct an intent to discriminate against Craig and Mullins 
“because of” their sexual orientation. 
  

We also note that although the Bray Court held that opposition to voluntary 
abortion did not equate to discrimination against women, it observed that “[s]ome 
activities may be such an irrational object of disfavor that, if they are targeted, and 
if they also happen to be engaged in exclusively or predominantly by a particular 
class of people, an intent to disfavor that class can readily be presumed.” 506 U.S. 
at 270, 113 S.Ct. 753. The Court provided, by way of example, that “[a] tax on 
wearing yarmulkes is a tax on Jews.” Id. Likewise, discrimination on the basis of 
one’s opposition to same-sex marriage is discrimination on the basis of sexual 
orientation. 
  

We reject Masterpiece’s related argument that its willingness to sell birthday 
cakes, cookies, and other non-wedding cake products to gay and lesbian customers 
establishes that it did not violate CADA. Masterpiece’s potential compliance with 
CADA in this respect does not permit it to refuse services to Craig and Mullins that 
it otherwise offers to the general public. See Elane Photography, 309 P.3d at 62 



	  

14	  
	  

(“[I]f a restaurant offers a full menu to male customers, it may not refuse to serve 
entrees to women, even if it will serve them appetizers.... Elane Photography’s 
willingness to offer some services to [a woman entering a same-sex marriage] does 
not cure its refusal to provide other services that it offered to the general 
public.”).8 
  

Finally, Masterpiece argues that the ALJ wrongly presumed that only same-
sex couples engage in same-sex marriage. In support, it references the case of two 
heterosexual New Zealanders who married in connection with a radio talk show 
contest. However, as the Bray court explained, we do not distinguish between 
conduct and status where the targeted conduct is engaged in “predominantly by a 
particular class of people.” 506 U.S. at 270, 113 S.Ct. 753. An isolated example of 
two heterosexual men marrying does not persuade us that same-sex marriage is not 
predominantly, and almost exclusively, engaged in by gays, lesbians, and 
bisexuals. 
  

Therefore, we conclude that the ALJ did not err by concluding that 
Masterpiece refused to create a wedding cake for Craig and Mullins “because of” 
their sexual orientation. CADA prohibits places of public accommodations from 
basing their refusal to serve customers on their sexual orientation, and Masterpiece 
violated Colorado’s public accommodations law by refusing to create a wedding 
cake for Craig’s and Mullins’ same-sex wedding celebration. 
  

Having concluded that Masterpiece violated CADA, we next consider 
whether the Commission’s application of the law under these circumstances 
violated Masterpiece’s rights to freedom of speech and free exercise of religion 
protected by the United States and Colorado Constitutions. 
  
IV. Compelled Expressive Conduct and Symbolic Speech 
 

Masterpiece contends that the Commission’s cease and desist order compels 
speech in violation of the First Amendment by requiring it to create wedding cakes 
for same-sex weddings. Masterpiece argues that wedding cakes inherently convey 
a celebratory message about marriage and, therefore, the Commission’s order 
unconstitutionally compels it to convey a celebratory message about same-sex 
marriage in conflict with its religious beliefs. 
  

We disagree. We conclude that the Commission’s order merely requires that 
Masterpiece not discriminate against potential customers in violation of CADA 
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and that such conduct, even if compelled by the government, is not sufficiently 
expressive to warrant First Amendment protections. 

 
The First Amendment of the United States Constitution prohibits laws 

“abridging the freedom of speech.” U.S. Const. amend. I; Nev. Comm’n on Ethics 
v. Carrigan, 564 U.S. 117, 121, 131 S.Ct. 2343, 2347, 180 L.Ed.2d 150 (2011); 
Curious Theatre Co. v. Colo. Dep’t of Pub. Health & Env’t, 220 P.3d 544, 551 
(Colo.2009) (“The guarantees of the First Amendment are applicable to the states 
through the Due Process Clause of the Fourteenth Amendment.”). Article II, 
section 10 of the Colorado Constitution, which provides greater protection of free 
speech than does the First Amendment, see Lewis, 941 P.2d at 271, provides that 
“[n]o law shall be passed impairing the freedom of speech; every person shall be 
free to speak, write or publish whatever he will on any subject.”9 
  

The freedom of speech protected by the First Amendment includes the “right 
to refrain from speaking” and prohibits the government from telling people what 
they must say. Wooley v. Maynard, 430 U.S. 705, 714, 97 S.Ct. 1428, 51 L.Ed.2d 
752 (1977); Rumsfeld v. Forum for Academic & Institutional Rights, Inc., 547 
U.S. 47, 61, 126 S.Ct. 1297, 164 L.Ed.2d 156 (2006) (hereafter FAIR ); In re 
Hickenlooper, 2013 CO 62, ¶ 23, 312 P.3d 153. This compelled speech doctrine, 
on which Masterpiece relies, was first articulated by the Supreme Court in West 
Virginia Board of Education v. Barnette, 319 U.S. 624, 63 S.Ct. 1178, 87 L.Ed. 
1628 (1943), and has been applied in two lines of cases. 
  

The first line of cases prohibits the government from requiring that an 
individual “speak the government’s message.” FAIR, 547 U.S. at 63, 126 S.Ct. 
1297; see also Wooley, 430 U.S. at 715–17, 97 S.Ct. 1428 (holding that New 
Hampshire could not require individuals to have its slogan “Live Free or Die” on 
their license plates); Barnette, 319 U.S. at 642, 63 S.Ct. 1178 (holding that West 
Virginia could not require students to salute the American flag and recite the 
Pledge of Allegiance). 
  

These cases establish that the government cannot “prescribe what shall be 
orthodox in politics, nationalism, religion, or other matters of opinion” by forcing 
individuals to publicly disseminate its own ideological message. Barnette, 319 U.S. 
at 642, 63 S.Ct. 1178. The government also cannot require “the dissemination of an 
ideological message by displaying it on [an individual’s] private property in a 
manner and for the express purpose that it be observed and read by the public.” 
Wooley, 430 U.S. at 713, 97 S.Ct. 1428; Barnette, 319 U.S. at 642, 63 S.Ct. 1178 
(observing that the state cannot “invade[ ] the sphere of intellect and spirit which it 
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is the purpose of the First Amendment to our Constitution to reserve from all 
official control”). 
  

The second line of compelled speech cases establishes that the government 
may not require an individual “to host or accommodate another speaker’s 
message.” FAIR, 547 U.S. at 63, 126 S.Ct. 1297. For example, in Miami Herald 
Publishing Co. v. Tornillo, 418 U.S. 241, 244, 94 S.Ct. 2831, 41 L.Ed.2d 730 
(1974), the Supreme Court invalidated a Florida law which provided that, if a local 
newspaper criticized a candidate for public office, the candidate could demand that 
the newspaper publish his or her reply to the criticism free of charge. Similarly, in 
Pacific Gas & Electric Co. v. Public Utilities Commission of California, 475 U.S. 
1, 4, 106 S.Ct. 903, 89 L.Ed.2d 1 (1986), the Supreme Court struck down a 
California Public Utilities Commission regulation that permitted third-party 
intervenors in ratemaking proceedings to include messages in the utility’s billing 
envelopes, which it distributed to customers. These cases establish that the 
government may not commandeer a private speaker’s means of accessing its 
audience by requiring that the speaker disseminate a third-party’s message. 
  

The Supreme Court has also recognized that some forms of conduct are 
symbolic speech and deserve First Amendment protections. United States v. 
O’Brien, 391 U.S. 367, 376, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968) (holding that 
the public burning of draft cards during anti-war protest is a form of expressive 
conduct). However, because “[i]t is possible to find some kernel of expression in 
almost every activity a person undertakes,” City of Dallas v. Stanglin, 490 U.S. 19, 
25, 109 S.Ct. 1591, 104 L.Ed.2d 18 (1989), the Supreme Court has rejected the 
view that “conduct can be labeled ‘speech’ whenever the person engaging in the 
conduct intends thereby to express an idea,” FAIR, 547 U.S. at 65–66, 126 S.Ct. 
1297 (some internal quotation marks omitted). Rather, First Amendment 
protections extend only to conduct that is “inherently expressive.” Id. 
  

In deciding whether conduct is “inherently expressive,” we ask whether “ 
‘[a]n intent to convey a particularized message was present, and [whether] the 
likelihood was great that the message would be understood by those who viewed 
it.’ ” Texas v. Johnson, 491 U.S. 397, 404, 109 S.Ct. 2533, 105 L.Ed.2d 342 (1989) 
(quoting Spence v. Washington, 418 U.S. 405, 410–11, 94 S.Ct. 2727, 41 L.Ed.2d 
842 (1974)). The message need not be “narrow,” or “succinctly articulable.” 
Hurley v. Irish–American Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 
557, 569, 115 S.Ct. 2338, 132 L.Ed.2d 487 (1995). The Supreme Court has 
recognized expressive conduct in several cases. See, e.g., id. (marching in a parade 
in support of gay and lesbian rights); United States v. Eichman, 496 U.S. 310, 312–
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19, 110 S.Ct. 2404, 110 L.Ed.2d 287 (1990) (burning of the American flag in 
protest of government policies); Johnson, 491 U.S. at 399, 109 S.Ct. 2533 (burning 
of the American flag in protest of Reagan administration and various corporate 
policies); Nat’l Socialist Party of Am. v. Vill. of Skokie, 432 U.S. 43, 43, 97 S.Ct. 
2205, 53 L.Ed.2d 96 (1977) (wearing of a swastika in a parade); Tinker v. Des 
Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 505–06, 89 S.Ct. 733, 21 L.Ed.2d 
731 (1969) (wearing an armband in protest of war). 
  

However, other decisions have declined to recognize certain conduct as 
expressive. See Carrigan, 564 U.S. at 126, 131 S.Ct. at 2350 (legislators’ act of 
voting not expressive because it “symbolizes nothing” about their reasoning); 
Jacobs v. Clark Cnty. Sch. Dist., 526 F.3d 419, 437–38 (9th Cir.2008) (wearing of 
nondescript school uniform did not convey particularized message of uniformity). 
  

Masterpiece’s contentions involve claims of compelled expressive conduct. 
In such cases, the threshold question is whether the compelled conduct is 
sufficiently expressive to trigger First Amendment protections. See Jacobs, 526 
F.3d at 437–38 (threshold question in plaintiff’s claim that school uniform policy 
constituted compelled expressive conduct is whether the wearing of a uniform 
conveys symbolic messages and therefore was expressive). The party asserting that 
conduct is expressive bears the burden of demonstrating that the First Amendment 
applies and the party must advance more than a mere “plausible contention” that its 
conduct is expressive. Clark v. Cmty. for Creative Non–Violence, 468 U.S. 288, 
293 n. 5, 104 S.Ct. 3065, 82 L.Ed.2d 221 (1984). 
  

Finally, a conclusion that the Commission’s order compels expressive 
conduct does not necessarily mean that the order is unconstitutional. If it does 
compel such conduct, the question is then whether the government has sufficient 
justification for regulating the conduct. The Supreme Court has recognized that 
“when ‘speech’ and ‘non-speech’ elements are combined in the same course of 
conduct, a sufficiently important governmental interest in regulating the non-
speech element can justify incidental limitations on First Amendment freedoms.” 
O’Brien, 391 U.S. at 376, 88 S.Ct. 1673. In other words, the government can 
regulate communicative conduct if it has an important interest unrelated to the 
suppression of the message and if the impact on the communication is no more 
than necessary to achieve the government’s purpose. Id.; see also Barnes v. Glen 
Theatre Inc., 501 U.S. 560, 567–68, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991); 
Johnson, 491 U.S. at 407, 109 S.Ct. 2533. 
  
C. Analysis 
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Masterpiece contends that wedding cakes inherently communicate a 

celebratory message about marriage and that, by forcing it to make cakes for same-
sex weddings, the Commission’s cease and desist order unconstitutionally compels 
it to express a celebratory message about same-sex marriage that it does not 
support. We disagree. 
  

The ALJ rejected Masterpiece’s argument that preparing a wedding cake for 
same-sex weddings necessarily involves expressive conduct. He recognized that 
baking and creating a wedding cake involves skill and artistry, but nonetheless 
concluded that, because Phillips refused to prepare a cake for Craig and Mullins 
before any discussion of the cake’s design, the ALJ could not determine whether 
Craig’s and Mullins’ desired wedding cake would constitute symbolic speech 
subject to First Amendment protections. 
  

Masterpiece argues that the ALJ wrongly considered whether the “conduct” 
of creating a cake is expressive, and not whether the product of that conduct, the 
wedding cake itself, constitutes symbolic expression. It asserts that the ALJ 
wrongly employed the test for expressive conduct instead of that for compelled 
speech. However, Masterpiece’s argument mistakenly presumes that the legal 
doctrines involving compelled speech and expressive conduct are mutually 
exclusive. As noted, because the First Amendment only protects conduct that 
conveys a message, the threshold question in cases involving expressive conduct—
or as here, compelled expressive conduct—is whether the conduct in question is 
sufficiently expressive so as to trigger First Amendment protections. See Jacobs, 
526 F.3d at 437–38. 
  

We begin by identifying the compelled conduct in question. As noted, the 
Commission’s order requires that Masterpiece “cease and desist from 
discriminating against [Craig and Mullins] and other same-sex couples by refusing 
to sell them wedding cakes or any product [it] would sell to heterosexual couples.” 
Therefore, the compelled conduct is the Colorado government’s mandate that 
Masterpiece comport with CADA by not basing its decision to serve a potential 
client, at least in part, on the client’s sexual orientation. This includes a 
requirement that Masterpiece sell wedding cakes to same-sex couples, but only if it 
wishes to serve heterosexual couples in the same manner. 
  

Next, we ask whether, by comporting with CADA and ceasing to 
discriminate against potential customers on the basis of their sexual orientation, 
Masterpiece conveys a particularized message celebrating same-sex marriage, and 
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whether the likelihood is great that a reasonable observer would both understand 
the message and attribute that message to Masterpiece. See Spence, 418 U.S. at 
410–11, 94 S.Ct. 2727. 
  

We conclude that the act of designing and selling a wedding cake to all 
customers free of discrimination does not convey a celebratory message about 
same-sex weddings likely to be understood by those who view it. We further 
conclude that, to the extent that the public infers from a Masterpiece wedding cake 
a message celebrating same-sex marriage, that message is more likely to be 
attributed to the customer than to Masterpiece. 
  

First, Masterpiece does not convey a message supporting same-sex 
marriages merely by abiding by the law and serving its customers equally. In 
FAIR, several law schools challenged a federal law that denied funding to 
institutions of higher education that either prohibit or prevent military recruiters 
from accessing their campuses. 547 U.S. at 64–65, 126 S.Ct. 1297. The law 
schools argued that, by forcing them to treat military and nonmilitary recruiters 
alike, the law compelled them to send “the message that they see nothing wrong 
with the military’s policies [regarding gays in the military], when they do.” Id. The 
Court rejected this argument, observing that students “can appreciate the difference 
between speech a school sponsors and speech the school permits because legally 
required to do so.” Id. at 65, 126 S.Ct. 1297; see also Rosenberger v. Rector & 
Visitors of Univ. of Va., 515 U.S. 819, 841–42, 115 S.Ct. 2510, 132 L.Ed.2d 700 
(1995); PruneYard Shopping Ctr. v. Robins, 447 U.S. 74, 76–78, 100 S.Ct. 2035, 
64 L.Ed.2d 741 (1980). 
  

As in FAIR, we conclude that, because CADA prohibits all places of public 
accommodation from discriminating against customers because of their sexual 
orientation, it is unlikely that the public would view Masterpiece’s creation of a 
cake for a same-sex wedding celebration as an endorsement of that conduct. 
Rather, we conclude that a reasonable observer would understand that 
Masterpiece’s compliance with the law is not a reflection of its own beliefs. 
  

The Elane Photography court distinguished Wooley and Barnette, and 
similarly concluded that New Mexico’s public accommodations law did not 
compel the photographer to convey any particularized message, but rather “only 
mandates that if Elane Photography operates a business as a public 
accommodation, it cannot discriminate against potential clients based on their 
sexual orientation.” 309 P.3d at 64. It concluded that “[r]easonable observers are 
unlikely to interpret Elane Photography’s photographs as an endorsement of the 
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photographed events.” Id. at 69. We are persuaded by this reasoning and similarly 
conclude that CADA does not compel expressive conduct.10 
  

We do not suggest that Masterpiece’s status as a for-profit bakery strips it of 
its First Amendment speech protections. See Citizens United v. Fed. Election 
Comm’n, 558 U.S. 310, 365, 130 S.Ct. 876, 175 L.Ed.2d 753 (2010) (recognizing 
that corporations have free speech rights and holding that government cannot 
suppress speech on the basis of the speaker’s corporate identity). However, we 
must consider the allegedly expressive conduct within “the context in which it 
occurred.” Johnson, 491 U.S. at 405, 109 S.Ct. 2533. The public recognizes that, as 
a for-profit bakery, Masterpiece charges its customers for its goods and services. 
The fact that an entity charges for its goods and services reduces the likelihood that 
a reasonable observer will believe that it supports the message expressed in its 
finished product. Nothing in the record supports the conclusion that a reasonable 
observer would interpret Masterpiece’s providing a wedding cake for a same-sex 
couple as an endorsement of same-sex marriage, rather than a reflection of its 
desire to conduct business in accordance with Colorado’s public accommodations 
law. See FAIR, 547 U.S. at 64–65, 126 S.Ct. 1297. 
  

For the same reason, this case also differs from Hurley, on which 
Masterpiece relies. There, the Supreme Court concluded that Massachusetts’ public 
accommodations statute could not require parade organizers to include among the 
marchers in a St. Patrick’s Day parade a group imparting a message the organizers 
did not wish to convey. 515 U.S. at 559, 115 S.Ct. 2338. Central to the Court’s 
conclusion was the “inherent expressiveness of marching to make a point,” and its 
observation that a “parade’s overall message is distilled from the individual 
presentations along the way, and each unit’s expression is perceived by spectators 
as part of the whole.” Id. at 568, 577, 115 S.Ct. 2338. The Court concluded that 
spectators would likely attribute each marcher’s message to the parade organizers 
as a whole. Id. at 576–77. 
  

In contrast, it is unlikely that the public would understand Masterpiece’s sale 
of wedding cakes to same-sex couples as endorsing a celebratory message about 
same-sex marriage. See Elane Photography, 309 P.3d at 68 (“While photography 
may be expressive, the operation of a photography business is not.”); see also 
Rosenberger, 515 U.S. at 841–42, 115 S.Ct. 2510 (observers not likely to mistake 
views of university-supported religious newspaper with those of the university); 
Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 655, 114 S.Ct. 2445, 129 L.Ed.2d 
497 (1994) (cable viewers likely would not assume that the broadcasts carried on a 
cable system convey ideas or messages endorsed by the cable operators); 
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PruneYard, 447 U.S. at 81, 100 S.Ct. 2035 (observers not likely to attribute 
speakers’ message to owner of shopping center); Nathanson v. Mass. Comm’n 
Against Discrimination, No. 199901657, 2003 WL 22480688, at *6–*7 
(Mass.Super.Ct. Sept. 16, 2003) (rejecting attorney’s First Amendment compelled 
speech defense because she “operates more as a conduit for the speech and 
expression of the client, rather than as a speaker for herself”). 
  

By selling a wedding cake to a same-sex couple, Masterpiece does not 
necessarily lead an observer to conclude that the bakery supports its customer’s 
conduct. The public has no way of knowing the reasons supporting Masterpiece’s 
decision to serve or decline to serve a same-sex couple. Someone observing that a 
commercial bakery created a wedding cake for a straight couple or that it did not 
create one for a gay couple would have no way of deciphering whether the 
bakery’s conduct took place because of its views on same-sex marriage or for some 
other reason. 
  

We also find the Supreme Court’s holding in Carrigan instructive. 564 U.S. 
at 119–20, 131 S.Ct. at 2346. There, the Court concluded that legislators do not 
have a personal, First Amendment right to vote in the legislative body in which 
they serve, and that restrictions on legislators’ voting imposed by a law requiring 
recusal in instances of conflicts of interest are not restrictions on their protected 
speech. Id. The Court rejected the argument that the act of voting was expressive 
conduct subject to First Amendment protections. Id. Although the Court 
recognized that voting “discloses ... that the legislator wishes (for whatever reason) 
that the proposition on the floor be adopted,” it “symbolizes nothing” and is not 
“an act of communication” because it does not convey the legislator’s reasons for 
the vote. Id. at 121, 131 S.Ct. at 2350. 
  

We recognize that a wedding cake, in some circumstances, may convey a 
particularized message celebrating same-sex marriage and, in such cases, First 
Amendment speech protections may be implicated. However, we need not reach 
this issue. We note, again, that Phillips denied Craig’s and Mullins’ request 
without any discussion regarding the wedding cake’s design or any possible 
written inscriptions. 
  

Finally, CADA does not preclude Masterpiece from expressing its views on 
same-sex marriage—including its religious opposition to it—and the bakery 
remains free to disassociate itself from its customers’ viewpoints. We recognize 
that section 24–34–601(2)(a) of CADA prohibits Masterpiece from displaying or 
disseminating a notice stating that it will refuse to provide its services based on a 
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customer’s desire to engage in same-sex marriage or indicating that those engaging 
in same-sex marriage are unwelcome at the bakery.11 However, CADA does not 
prevent Masterpiece from posting a disclaimer in the store or on the Internet 
indicating that the provision of its services does not constitute an endorsement or 
approval of conduct protected by CADA. Masterpiece could also post or otherwise 
disseminate a message indicating that CADA requires it not to discriminate on the 
basis of sexual orientation and other protected characteristics. Such a message 
would likely have the effect of disassociating Masterpiece from its customers’ 
conduct. See PruneYard, 447 U.S. at 87, 100 S.Ct. 2035 (“[S]igns, for example 
could disclaim any sponsorship of the message and could explain that the persons 
are communicating their own messages by virtue of state law.”). 
  

Therefore, we conclude that the Commission’s order requiring Masterpiece 
not to discriminate against potential customers because of their sexual orientation 
does not force it to engage in compelled expressive conduct in violation of the First 
Amendment. Accordingly, because we conclude that the compelled conduct here is 
not expressive, the State need not show that it has an important interest in 
enforcing CADA. 
  
V. First Amendment and Article II, Section 4—Free Exercise of Religion 
 

Next, Masterpiece contends that the Commission’s order unconstitutionally 
infringes on its right to the free exercise of religion guaranteed by the First 
Amendment of the United States Constitution and article II, section 4 of the 
Colorado Constitution. We conclude that CADA is a neutral law of general 
applicability and, therefore, offends neither the First Amendment nor article II, 
section 4. 
 . . . . . 
 
B. Applicable Law 
 

The Free Exercise Clause of the First Amendment provides: “Congress shall 
make no law ... prohibiting the free exercise [of religion].” U.S. Const. amend I. 
The First Amendment is binding on the States through incorporation by the 
Fourteenth Amendment. See Cantwell v. Connecticut, 310 U.S. 296, 60 S.Ct. 900, 
84 L.Ed. 1213 (1940). Article II, section 4 of the Colorado Constitution provides: 
“The free exercise and enjoyment of religious profession and worship, without 
discrimination, shall forever hereafter be guaranteed.” 
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“The free exercise of religion means, first and foremost, the right to believe 
and profess whatever religious doctrine one desires.” Emp’t Div., Dep’t of Human 
Res. v. Smith, 494 U.S. 872, 877, 110 S.Ct. 1595, 108 L.Ed.2d 876 (1990), 
superseded on other grounds by statute as stated in Holt v. Hobbs, 574 U.S. ––––, 
135 S.Ct. 853, 190 L.Ed.2d 747 (2015); see also Van Osdol v. Vogt, 908 P.2d 
1122, 1126 (Colo.1996). Free exercise of religion also involves the “performance 
of (or abstention from) physical acts.” Smith, 494 U.S. at 877, 110 S.Ct. 1595. 
  

Before the Supreme Court’s decision in Smith, the Court consistently used a 
balancing test to determine whether a challenged government action violated the 
Free Exercise Clause of the First Amendment. See Wisconsin v. Yoder, 406 U.S. 
205, 215, 92 S.Ct. 1526, 32 L.Ed.2d 15 (1972); Sherbert v. Verner, 374 U.S. 398, 
403, 83 S.Ct. 1790, 10 L.Ed.2d 965 (1963). That test considered whether the 
challenged government action imposed a substantial burden on the practice of 
religion, and, if so, whether that burden was justified by a compelling government 
interest. Sherbert, 374 U.S. at 403, 83 S.Ct. 1790. 
  

In Smith, the Court disavowed Sherbert ‘s balancing test and concluded that 
the Free Exercise Clause “does not relieve an individual of the obligation to 
comply with a valid and neutral law of general applicability on the ground that the 
law proscribes (or prescribes) conduct that his religion prescribes (or proscribes).” 
Smith, 494 U.S. at 879, 110 S.Ct. 1595 (internal quotation marks omitted). The 
Court held that neutral laws of general applicability need only be rationally related 
to a legitimate governmental interest in order to survive a constitutional challenge. 
Id. As a general rule, such laws do not offend the Free Exercise Clause.12 
  

However, if a law burdens a religious practice and is not neutral or not 
generally applicable, it “must be justified by a compelling government interest” 
and must be narrowly tailored to advance that interest. Smith, 494 U.S. at 883, 110 
S.Ct. 1595; Van Osdol, 908 P.2d at 1126. 
  
C. Analysis 
 
1. First Amendment Free Exercise 
 

Masterpiece contends that its claim is not governed by Smith ‘s rational 
basis exception to general strict scrutiny review of free exercise claims for two 
reasons: (1) CADA is not “neutral and generally applicable” and (2) its claim is a 
“hybrid” that implicates both its free exercise and free expression rights.13 Again, 
we disagree. 
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First, we address Masterpiece’s contention that CADA is not neutral and not 

generally applicable. A law is not neutral “if the object of a law is to infringe upon 
or restrict practices because of their religious motivation.” Church of Lukumi 
Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 533, 113 S.Ct. 2217, 124 
L.Ed.2d 472 (1993). A law is not generally applicable when it imposes burdens on 
religiously motivated conduct while permitting exceptions for secular conduct or 
for favored religions. Id. at 543, 113 S.Ct. 2217. The Supreme Court has explained 
that an improper intent to discriminate can be inferred where a law is a “religious 
gerrymander[ ]” that burdens religious conduct while exempting similar secular 
activity. Id. at 534, 113 S.Ct. 2217. If a law is either not neutral or not generally 
applicable, it “must be justified by a compelling governmental interest and must be 
narrowly tailored to advance that interest.” Id. at 531–32, 113 S.Ct. 2217. 
  

The Court has found only one law to be neither neutral nor generally 
applicable. In Church of Lukumi, the Court considered the constitutionality of a 
municipal ordinance prohibiting ritual animal sacrifice. Id. at 534, 113 S.Ct. 2217. 
The law applied to any individual or group that “kills, slaughters, or sacrifices 
animals for any type of ritual, regardless of whether or not the flesh or blood of the 
animals is to be consumed.” Id. at 527, 113 S.Ct. 2217 (internal quotation marks 
omitted). 
  

Considering that the ordinance’s terms such as “sacrifice” and “ritual” could 
be either secular or religious, the Court nevertheless concluded that the law was 
not neutral because its purpose was to impede certain practices of the Santeria 
religion. Id. at 534, 113 S.Ct. 2217. The Court further concluded that the law was 
not generally applicable because it exempted the killing of animals for several 
secular purposes, including the killing of animals in secular slaughterhouses, 
hunting, fishing, euthanasia of unwanted animals, and extermination of pests, id. at 
526–28, 536, 543–44, 113 S.Ct. 2217, as well as the killing of animals by some 
religions, including at kosher slaughterhouses, id. at 536–37, 113 S.Ct. 2217. 
  
a. Neutral Law of General Applicability 
 

Masterpiece contends that, like the law in Church of Lukumi, CADA is 
neither neutral nor generally applicable. First, it argues that CADA is not generally 
applicable because it provides exemptions for “places principally used for religious 
purposes” such as churches, synagogues, and mosques, see § 24–34–601(1), as 
well as places that restrict admission to one gender because of a bona fide 
relationship to its services, see § 24–34–601(3). Second, it argues that the law is 
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not neutral because it exempts “places principally used for religious purposes,” but 
not Masterpiece. 
  

We conclude that CADA is generally applicable, notwithstanding its 
exemptions. A law need not apply to every individual and entity to be generally 
applicable; rather, it is generally applicable so long as it does not regulate only 
religiously motivated conduct. See Church of Lukumi, 508 U.S. at 542–43, 113 
S.Ct. 2217 (“[I]nequality results when a legislature decides that the governmental 
interests it seeks to advance are worthy of being pursued only against conduct with 
a religious motivation.”). CADA does not discriminate on the basis of religion; 
rather, it exempts certain public accommodations that are “principally used for 
religious purposes.” § 24–34–601(1). 
  

In this regard, CADA does not impede the free exercise of religion. Rather, 
its exemption for “places principally used for religious purposes” reflects an 
attempt by the General Assembly to reduce legal burdens on religious 
organizations and comport with the free exercise doctrine. Such exemptions are 
commonplace throughout Colorado law, e.g., § 24–34–402(7) (exempting religious 
organizations and associations from employment discrimination laws); § 24–34–
502(3), C.R.S.2014 (exempting religious organizations and institutions from 
several requirements of housing discrimination laws), and, in some cases, are 
constitutionally mandated. See, e.g., Hosanna–Tabor Evangelical Lutheran Church 
& Sch. v. EEOC, 565 U.S. ––––, ––––, 132 S.Ct. 694, 705–06, 181 L.Ed.2d 650 
(2012) (holding that the First Amendment prohibits application of employment 
discrimination laws to disputes between religious organizations and their 
ministers). 
  

Further, CADA is generally applicable because it does not exempt secular 
conduct from its reach. Church of Lukumi, 508 U.S. at 543, 113 S.Ct. 2217 (Laws 
are not generally applicable when they “impose burdens” “in a selective manner.”). 
In this respect, CADA’s exemption for places that restrict admission to one gender 
because of a bona fide relationship to its services does not discriminate on the basis 
of religion. On its face, it applies equally to religious and nonreligious conduct, 
and therefore is generally applicable. 
  

Second, we conclude that CADA is neutral. Masterpiece asserts that CADA 
is not neutral because, although it exempts “places primarily used for religious 
purposes,” Masterpiece is not exempt. However, Masterpiece does not contend that 
its bakery is primarily used for religious purposes. CADA forbids all 
discrimination based on sexual orientation regardless of its motivation. Further, the 



	  

26	  
	  

existence of an exemption for religious entities undermines Masterpiece’s 
contention that the law discriminates against its conduct because of its religious 
character. See Priests for Life v. Dep’t of Health & Human Servs., 772 F.3d 229, 
268 (D.C.Cir.2014) (“[T]he existence of an exemption for religious employers 
substantially undermines contentions that government is hostile towards such 
employers’ religion.”). 
  

Finally, we reiterate that CADA does not compel Masterpiece to support or 
endorse any particular religious views. The law merely prohibits Masterpiece from 
discriminating against potential customers on account of their sexual orientation. 
As one court observed in addressing a similar free exercise challenge to the 1964 
Civil Rights Act: 

 
Undoubtedly defendant ... has a constitutional right to espouse the religious 
beliefs of his own choosing, however, he does not have the absolute right to 
exercise and practice such beliefs in utter disregard of the clear 
constitutional rights of other citizens. This Court refuses to lend credence or 
support to his position that he has a constitutional right to refuse to serve 
members of the Negro race in his business establishment upon the ground 
that to do so would violate his sacred religious beliefs. 
 

Newman v. Piggie Park Enters., Inc., 256 F.Supp. 941, 945 (D.S.C.1966), aff’d in 
relevant part and rev’d in part on other grounds, 377 F.2d 433 (4th Cir.1967), aff’d 
and modified on other grounds, 390 U.S. 400, 88 S.Ct. 964, 19 L.Ed.2d 1263 
(1968).14 Likewise, Masterpiece remains free to continue espousing its religious 
beliefs, including its opposition to same-sex marriage. However, if it wishes to 
operate as a public accommodation and conduct business within the State of 
Colorado, CADA prohibits it from picking and choosing customers based on their 
sexual orientation. 
  

Therefore, we conclude that CADA was not designed to impede religious 
conduct and does not impose burdens on religious conduct not imposed on secular 
conduct. Accordingly, CADA is a neutral law of general applicability. 
  
b. “Hybrid” Rights Claim 
 

Next, we address Masterpiece’s contention that its claim is not governed by 
Smith’s rational basis standard and that strict scrutiny review applies because its 
contention is a “hybrid” of both free exercise rights and free expression rights. 
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In Smith, the Supreme Court distinguished its holding from earlier cases 
applying strict scrutiny to laws infringing free exercise rights, explaining that the 
“only decisions in which we have held that the First Amendment bars application 
of a neutral, generally applicable law to religiously motivated actions have 
involved not the Free Exercise Clause alone, but the Free Exercise Clause in 
conjunction with other constitutional protections.” 494 U.S. at 881, 110 S.Ct. 1595. 
Masterpiece argues that this language created an exception for “hybrid-rights” 
claims, holding that a party can still establish a violation of the Free Exercise 
Clause, even where the challenged law is neutral and generally applicable, by 
showing that the claim comprises both the right to free exercise of religion and an 
independent constitutional right. Id. 
  

We note that Colorado’s appellate courts have not applied the “hybrid-
rights” exception, and several decisions have cast doubt on its validity. See, e.g., 
Grace United Methodist Church v. City of Cheyenne, 451 F.3d 643, 656 (10th 
Cir.2006) (“The hybrid rights doctrine is controversial. It has been characterized as 
mere dicta not binding on lower courts, criticized as illogical, and dismissed as 
untenable.” (citations omitted)). Regardless, having concluded above that the 
Commission’s order does not implicate Masterpiece’s freedom of expression, even 
if we assume the “hybrid-rights” exception exists, it would not apply here. 
  

Accordingly, we hold that CADA is a neutral law of general applicability, 
and does not offend the Free Exercise Clause of the First Amendment. 
  
2. Article II, Section 4 - Free Exercise of Religion [Colorado Constitution] 
 

Masterpiece argues that, although neutral laws of general applicability do 
not violate the First Amendment, Smith, 494 U.S. at 879, 110 S.Ct. 1595, the Free 
Exercise Clause of the Colorado Constitution requires that we review such laws 
under heightened, strict scrutiny. We disagree. 
  

Masterpiece gives two reasons supporting this assertion. First, it argues that 
Colorado appellate courts uniformly apply strict scrutiny to laws infringing 
fundamental rights. See, e.g., In re Parental Rights Concerning C.M., 74 P.3d 342, 
344 (Colo.App.2002) (“A legislative enactment that infringes on a fundamental 
right is constitutionally permissible only if it is necessary to promote a compelling 
state interest and does so in the least restrictive manner possible.”). Second, it 
argues that the Colorado Constitution provides broader protections for individual 
rights than the United States Constitution. See, e.g., Lewis, 941 P.2d at 271 
(Colorado Constitution provides greater free speech protection than the United 
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States Constitution); Bock v. Westminster Mall Co., 819 P.2d 55, 58 (Colo.1991) 
(“Consistent with the United States Constitution, we may find that our state 
constitution guarantees greater protections of [free speech rights] than [are] 
guaranteed by the First Amendment.”). 
  

We recognize that, with regard to some individual rights, the Colorado 
Constitution has been interpreted more broadly than the United States Constitution, 
and that we apply strict scrutiny to many infringements of fundamental rights. 
However, the Colorado Supreme Court has also recognized that article II, section 4 
embodies “the same values of free exercise and governmental noninvolvement 
secured by the religious clauses of the First Amendment.” Ams. United for 
Separation of Church & State Fund, Inc. v. State, 648 P.2d 1072, 1081–82 
(Colo.1982); see also Conrad v. City & Cnty. of Denver, 656 P.2d 662, 670–71 
(Colo.1982) (“Because the federal and state constitutional provisions embody 
similar values, we look to the body of law that has been developed in the federal 
courts with respect to the meaning and application of the First Amendment for 
useful guidance.”); Young Life v. Div. of Emp’t & Training, 650 P.2d 515, 526 
(Colo.1982) (“Article II, Section 4 echoes the principle of constitutional neutrality 
underscoring the First Amendment.”). 
  

Colorado appellate courts have consistently analyzed similar free exercise 
claims under the United States and Colorado Constitutions, and have regularly 
relied on federal precedent in interpreting article II, section 4. See, e.g., Ams. 
United, 648 P.2d at 1072; Conrad, 656 P.2d at 670; Young Life, 650 P.2d at 526; 
People in Interest of D.L.E., 645 P.2d 271, 275–76 (Colo.1982); Johnson v. Motor 
Vehicle Div., 197 Colo. 455, 458, 593 P.2d 1363, 1364 (1979); Pillar of Fire v. 
Denver Urban Renewal Auth., 181 Colo. 411, 416, 509 P.2d 1250, 1253 (1973); 
Zavilla v. Masse, 112 Colo. 183, 187, 147 P.2d 823, 825 (1944); In re Marriage of 
McSoud, 131 P.3d 1208, 1215 (Colo.App.2006); In the Interest of E.L.M.C., 100 
P.3d 546, 563 (Colo.App.2004); see also Paul Benjamin Linton, Religious 
Freedom Claims and Defenses Under State Constitutions, 7 U. St. Thomas J.L. & 
Pub. Pol’y 103, 116–17 (2013) (observing that “a claim or defense that would not 
prevail under the Free Exercise Clause of the First Amendment would not likely 
prevail under article II, section 4, either”). Finally, the Colorado Supreme Court 
has never indicated that an alternative analysis should apply. 
  

Given the consistency with which article II, section 4 has been interpreted 
using First Amendment case law—and in the absence of Colorado Supreme Court 
precedent suggesting otherwise—we hesitate to depart from First Amendment 
precedent in analyzing Masterpiece’s claims. Therefore, we see no reason why 
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Smith ‘s holding—that neutral laws of general applicability do not offend the Free 
Exercise Clause—is not equally applicable to claims under article II, section 4, and 
we reject Masterpiece’s contention that the Colorado Constitution requires the 
application of a heightened scrutiny test. 
  
3. Rational Basis Review 
 

Having concluded that CADA is neutral and generally applicable, we easily 
conclude that it is rationally related to Colorado’s interest in eliminating 
discrimination in places of public accommodation. The Supreme Court has 
consistently recognized that states have a compelling interest in eliminating such 
discrimination and that statutes like CADA further that interest. See Hurley, 515 
U.S. at 572, 115 S.Ct. 2338 (Public accommodation laws “are well within the 
State’s usual power to enact when a legislature has reason to believe that a given 
group is the target of discrimination....”); see also Bd. of Dirs. of Rotary Int’l v. 
Rotary Club, 481 U.S. 537, 549, 107 S.Ct. 1940, 95 L.Ed.2d 474 (1987) 
(government had a compelling interest in eliminating discrimination against 
women in places of public accommodation); Roberts v. United States Jaycees, 468 
U.S. 609, 623, 104 S.Ct. 3244, 82 L.Ed.2d 462 (1984) (same); Bob Jones Univ., 
461 U.S. at 604, 103 S.Ct. 2017 (government had a compelling interest in 
eliminating racial discrimination in private education). 
  

Without CADA, businesses could discriminate against potential patrons 
based on their sexual orientation. Such discrimination in places of public 
accommodation has measurable adverse economic effects. See Mich. Dep’t of 
Civil Rights, Report on LGBT Inclusion Under Michigan Law with 
Recommendations for Action 74–90 (Jan. 28, 2013), available at 
http://perma.cc/Q6UL-L3JR (detailing the negative economic effects of anti-gay, 
lesbian, bisexual, and transgender discrimination in places of public 
accommodation). CADA creates a hospitable environment for all consumers by 
preventing discrimination on the basis of certain characteristics, including sexual 
orientation. In doing so, it prevents the economic and social balkanization 
prevalent when businesses decide to serve only their own “kind,” and ensures that 
the goods and services provided by public accommodations are available to all of 
the state’s citizens. 
  

Therefore, CADA’s proscription of sexual orientation discrimination by 
places of public accommodation is a reasonable regulation that does not offend the 
Free Exercise Clauses of the First Amendment and article II, section 4. 
  



	  

30	  
	  

VI. Discovery Requests and Protective Order 
 

We also disagree with Masterpiece’s contention that the ALJ abused his 
discretion by denying it discovery as to the type of wedding cake Craig and 
Mullins intended to order and details of their wedding ceremony. See § 24–4–
106(7); DCP Midstream v. Anadarko Petroleum Corp., 2013 CO 36, ¶ 24, 303 P.3d 
1187, 1192 (rulings on motions to compel discovery reviewed for an abuse of 
discretion). 
  

We agree with the ALJ’s conclusion that these subjects were not relevant in 
resolving the essential issues at trial. The only issues before the ALJ were (1) 
whether Masterpiece violated CADA by categorically refusing to serve Craig and 
Mullins because of its opposition to same-sex marriage and, if so, (2) whether 
CADA, as applied to Masterpiece, violated its rights to freedom of expression and 
free exercise of religion. Evidence pertaining to Craig’s and Mullins’ wedding 
ceremony—including the nature of the cake they served—had no bearing on the 
legality of Masterpiece’s conduct. The decision to categorically deny service to 
Craig and Mullins was based only on their request for a wedding cake and 
Masterpiece’s own beliefs about same-sex marriage. Because Craig and Mullins 
never conveyed any details of their desired cake to Masterpiece, evidence about 
their wedding cake and details of their wedding ceremony were not relevant. 
  

Accordingly, we conclude that the ALJ did not abuse his discretion by 
denying Masterpiece’s requested discovery. 
  
VII. Commission’s Cease and Desist Order 
 

Finally, we reject Masterpiece’s contention that the Commission’s cease and 
desist order exceeded the scope of its statutory authority. Where the Commission 
finds that CADA has been violated, section 24–34–306(9) provides that it “shall 
issue and cause to be served upon the respondent an order requiring such 
respondent to cease and desist from such discriminatory or unfair practice and to 
take such action as it may order” in accordance with the provisions of CADA. See 
also § 24–34–305(c)(I), C.R.S.2014 (The Commission is empowered to eliminate 
discriminatory practices by “formulat[ing] plans for the elimination of those 
practices by educational or other means.”). 
  

Masterpiece argues that the Commission does not have the authority to issue 
a cease and desist order applicable to unidentified parties, but rather, it may only 
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issue orders with respect to the specific complaint or alleged discriminatory 
conduct in each proceeding. We disagree with Masterpiece’s reading of the statute. 
  

First, individual remedies are “merely secondary and incidental” to CADA’s 
primary purpose of eradicating discriminatory practices. Conners v. City of 
Colorado Springs, 962 P.2d 294, 298 (Colo.App.1997); see also Brooke v. Rest. 
Servs., Inc., 906 P.2d 66, 69 (Colo.1995) (observing that providing remedies for 
individual employees under CADA’s employment discrimination provisions is 
merely secondary and incidental to its primary purpose of eradicating 
discrimination by employers); Agnello v. Adolph Coors Co., 689 P.2d 1162, 1165 
(Colo.App.1984) (same). 
  

Further, Masterpiece admitted that its refusal to provide a wedding cake for 
Craig and Mullins was pursuant to the company’s policy to decline orders for 
wedding cakes for same-sex weddings and marriage ceremonies. The record 
reflects that Masterpiece refused to make wedding cakes for several other same-sex 
couples. In this respect, the Commission’s order was aimed at the specific 
“discriminatory or unfair practice” involved in Craig’s and Mullins’ complaint. § 
24–34–306(9). 
  

Accordingly, we conclude that the Commission’s cease and desist order did 
not exceed the scope of its powers. 
  
Footnotes 
 
1 
 On June 26, 2015, the United States Supreme Court announced Obergefell v. Hodges, 576 U.S. –
–––, ––––, 135 S.Ct. 2584, 2604, 192 L.Ed.2d 609 (2015), reaffirming that the “right to marry is a 
fundamental right inherent in the liberty of the person” and holding that the Due Process and Equal 
Protection Clauses of the Fourteenth Amendment guarantee same-sex couples a fundamental right to 
marry. Colorado has recognized same-sex marriages since October 7, 2014, when, based on other 
litigation, then Colorado Attorney General John Suthers instructed all sixty-four county clerks in 
Colorado to begin issuing same-sex marriage licenses. See Jordan Steffen & Jesse Paul, Colorado 
Supreme Court, Suthers Clear Way for Same–Sex Licenses, Denver Post, Oct. 7, 2014, available at 
http://perma.cc/7N7G–4LD3. 
 
2 
 Section 24–4–106(7), C.R.S.2014, outlines the scope of judicial review of agency action and 
provides: 

If the court finds no error, it shall affirm the agency action. If it finds that the agency action is 
arbitrary or capricious, a denial of statutory right, contrary to constitutional right, power, 
privilege, or immunity, in excess of statutory jurisdiction, authority, purposes, or limitations, not 
in accord with the procedures or procedural limitations of this article or as otherwise required by 
law, an abuse or clearly unwarranted exercise of discretion, based upon findings of fact that are 
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clearly erroneous on the whole record, unsupported by substantial evidence when the record is 
considered as a whole, or otherwise contrary to law, then the court shall hold unlawful and set 
aside the agency action and shall restrain the enforcement of the order or rule under review, 
compel any agency action to be taken which has been unlawfully withheld or unduly delayed, 
remand the case for further proceedings, and afford such other relief as may be appropriate. In 
making the foregoing determinations, the court shall review the whole record or such portions 
thereof as may be cited by any party. In all cases under review, the court shall determine all 
questions of law and interpret the statutory and constitutional provisions involved and shall apply 
such interpretation to the facts duly found or established. 

 
3 
 In his procedural order, the ALJ notified the parties of his deadline for “filing all motions 
pursuant to Rule 12, Colorado Rules of Civil Procedure,” and the parties proceeded as if the rules of civil 
procedure applied. Section 24–34–306(5), C.R.S.2014, provides that “discovery procedures may be used 
by the commission and the parties under the same circumstances and in the same manner as is provided 
by the Colorado rules of civil procedure.” 
 
4 
 Having affirmed the denials of the motions to dismiss, we now refer to Masterpiece and Phillips 
collectively as “Masterpiece” in this opinion. 
 
5 
 CADA also bars discrimination in places of public accommodation on the basis of disability, 
race, creed, color, sex, marital status, national origin, and ancestry. § 24–34–601(2)(a), C.R.S.2014. 
 
6 
 An Oregon ALJ reached a similar conclusion when addressing an Oregon bakery’s argument that 
its refusal to create a wedding cake for a same-sex couple was not on account of the couple’s sexual 
orientation, but rather the bakery’s objection to participation in the event for which the cake would be 
prepared—a same-sex wedding ceremony. In the Matter of Klein, Nos. 44–14 & 45–15, 2015 WL 
4503460, at *52 (Or. Comm’r of Labor & Indus. July 2, 2015) (“In conclusion, the forum holds that when 
a law prohibits discrimination on the basis of sexual orientation, that law similarly protects conduct that is 
inextricably tied to sexual orientation.”). 
 
7 
 That law creates a private cause of action for parties seeking remedies against public and private 
parties who conspired to interfere with their civil rights. 
 
8 
 This case is distinguishable from the Colorado Civil Rights Division’s recent findings that Azucar 
Bakery, Le Bakery Sensual, and Gateaux, Ltd., in Denver did not discriminate against a Christian patron 
on the basis of his creed when it refused his requests to create two bible-shaped cakes inscribed with 
derogatory messages about gays, including “Homosexuality is a detestable sin. Leviticus 18:2.” Jack v. 
Azucar Bakery, Charge No. P20140069X, at 2 (Colo. Civil Rights Div. Mar. 25, 2015), available at 
http://perma.cc/5K6D-VV8U; Jack v. Le Bakery Sensual, Inc., Charge No. P20140070X (Colo. Civil 
Rights Div. Mar. 24, 2015), available at http://perma.cc/35BW–9C2N; Jack v. Gateaux,Ltd., Charge No. 
P20140071X (Colo. Civil Rights Div. Mar. 24, 2015), available at http://perma.cc/JN4U-NE6V. The 
Division found that the bakeries did not refuse the patron’s request because of his creed, but rather 
because of the offensive nature of the requested message. Importantly, there was no evidence that the 
bakeries based their decisions on the patron’s religion, and evidence had established that all three 
regularly created cakes with Christian themes. Conversely, Masterpiece admits that its decision to refuse 
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Craig’s and Mullins’ requested wedding cake was because of its opposition to same-sex marriage which, 
based on Supreme Court precedent, we conclude is tantamount to discrimination on the basis of sexual 
orientation. 
For the same reason, this case is distinguishable from a Kentucky trial court’s decision that a T-shirt 
printing company did not violate Lexington–Fayette County’s public accommodations ordinance when it 
refused to print T-shirts celebrating premarital romantic and sexual relationships among gays and 
lesbians. See Hands on Originals, Inc. v. Lexington–Fayette Urban Cnty. Human Rights Comm’n, No. 
14–CI–04474, slip op. at 9 (Fayette Cir. Ct. Apr. 27, 2015), available at http://perma.cc/75FY-Z77D. 
There, evidence established that the T-shirt printer treated homosexual and heterosexual groups alike. Id. 
Specifically, in the previous three years, the printer had declined several orders for T-shirts promoting 
premarital romantic and sexual relationships between heterosexual individuals, including those portraying 
strip clubs and sexually explicit videos. Id. Although the print shop, like Masterpiece, based its refusal on 
its opposition to a particular conduct—premarital sexual relationships—such conduct is not “exclusively 
or predominantly” engaged in by a particular class of people protected by a public accommodations 
statute. See Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263, 270, 113 S.Ct. 753, 122 L.Ed.2d 
34 (1993). Opposition to premarital romantic and sexual relationships, unlike opposition to same-sex 
marriage, is not tantamount to discrimination on the basis of sexual orientation. 
 
9 
 Although Masterpiece observes that the Colorado Constitution provides greater liberty of speech 
than the United States Constitution, it does not distinguish the two, and its argument relies almost 
exclusively on federal First Amendment case law. Therefore, we will not distinguish the First 
Amendment and article II, section 10 as applied to Masterpiece’s freedom of speech claim. 
 
10 
 The Oregon Bureau of Labor and Industry and the New Jersey Division of Civil Rights reached 
similar conclusions in related cases. See Bernstein v. Ocean Grove Camp Meeting Ass’n, No. CRT 
614509, at 13 (N.J. Div. Civil Rights Oct. 22, 2012), available at http://perma.cc/G5VF-ZS2M (“Because 
there was no message inherent in renting the Pavilion, there was no credible threat to Respondent’s ability 
to express its views.”); In the Matter of Klein, 2015 WL 4503460, at *72 (“[T]hat Respondents bake a 
wedding cake for Complainants is not ‘compelled speech’ that violates the free speech clause of the First 
Amendment to the U.S. Constitution.”). 
 
11 
 Section 24–34–601(2)(a) reads: 
It is discriminatory practice and unlawful for a [place of public accommodation] ... to publish, circulate, 
issue, display, post, or mail any written, electronic, or printed communication, notice, or advertisement 
that indicates that the full and equal enjoyment of the goods, services, facilities, privileges, advantages, or 
accommodations of a place of public accommodation will be refused, withheld from, or denied an 
individual or that an individual’s patronage or presence at a place of public accommodation is 
unwelcome, objectionable, unacceptable, or undesirable because of disability, race, creed, color, sex, 
sexual orientation, marital status, national origin, or ancestry. 
 
12 
 In the wake of Smith, Congress passed the Religious Freedom Restoration Act (RFRA), which 
restored the Sherbert balancing test and provides that if government action substantially burdens a 
person’s exercise of religion, the person is entitled to an exemption from the rule unless the government 
can demonstrate that the application of the burden to the person is the least restrictive means of furthering 
a compelling government interest. 42 U.S.C. § 2000bb–1(b) (1994). In City of Boerne v. Flores, 521 U.S. 
507, 532, 117 S.Ct. 2157, 138 L.Ed.2d 624 (1997), superseded by statute as stated in Burwell v. Hobby 
Lobby Stores, Inc., 573 U.S. ––––, 134 S.Ct. 2751, 189 L.Ed.2d 675 (2014), the Supreme Court held that 
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RFRA was unconstitutional as applied to the states. Colorado has not enacted a similar law, although 
many states have. See 2 W. Cole Durham et al., Religious Organizations and the Law § 10:53 (2015) 
(observing that sixteen states—Alabama, Arizona, Connecticut, Florida, Idaho, Illinois, Louisiana, 
Missouri, New Mexico, Oklahoma, Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, and 
Virginia—have passed versions of RFRA to restore pre-Smith scrutiny to their own laws that burden 
religious exercise). 
 
13 
 The parties do not address whether for-profit entities like Masterpiece Cakeshop have free 
exercise rights under the First Amendment and article II, section 4 of the Colorado Constitution. Citing 
the Tenth Circuit’s opinion in Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 1137 (10th 
Cir.2013), the ALJ noted that “closely held for-profit business entities like Masterpiece Cakeshop also 
enjoy a First Amendment right to free exercise of religion.” That decision was later affirmed by the 
Supreme Court. See Burwell, 573 U.S. at ––––, 134 S.Ct. at 2758. 
However, both the Tenth Circuit and the Supreme Court held only that RFRA’s reference to “persons” 
includes for-profit corporations like Hobby Lobby, and therefore that federal regulations restricting the 
activities of closely held for-profit corporation like Hobby Lobby must comply with RFRA. See id. at –––
–, 134 S.Ct. at 2775 (“[W]e hold that a federal regulation’s restriction on the activities of a for-profit 
closely held corporation must comply with RFRA.”); Hobby Lobby, 723 F.3d at 1137 (“[W]e conclude 
that ... Hobby Lobby and Mardel ... qualify as “persons” under RFRA.”). Because RFRA does not apply 
to state laws infringing on religious freedoms, City of Boerne, 521 U.S. at 532, 117 S.Ct. 2157, it is 
unclear whether Masterpiece (as opposed to Phillips) enjoys First Amendment free exercise rights. 
Further, because Colorado appellate courts have not addressed the issue, it is similarly unclear whether 
Masterpiece has free exercise rights under article II, section 4. 
Regardless, because the parties do not address this issue—and because our conclusion does not require us 
to do so—we will assume, without deciding, that Masterpiece has free exercise rights under both the First 
Amendment and article II, section 4. 
 
14 
 At least two state supreme courts have rejected free exercise challenges to public 
accommodations laws in the commercial context, concluding that such laws are neutral and generally 
applicable. See Swanner v. Anchorage Equal Rights Comm’n, 874 P.2d 274, 279–80 (Alaska 1994) (Free 
Exercise Clause does not allow landlord to discriminate against unmarried couples in violation of public 
accommodations statute); North Coast Women’s Care Med. Grp., Inc. v. San Diego Cnty. Superior Court, 
44 Cal.4th 1145, 81 Cal.Rptr.3d 708, 189 P.3d 959, 967 (2008) (“[T]he First Amendment’s right to the 
free exercise of religion does not exempt defendant physicians here from conforming their conduct to the 
Act’s antidiscrimination requirements even if compliance poses an incidental conflict with defendants’ 
religious beliefs.”). 
 
 
Other Reported Decisions: 
 
Barber v. Bryant, 860 F.3d 345 (5th Cir., June 22, 2017), rehearing en banc denied, 
872 F.3d 671 (5th Cir., Sept. 29, 2017), cert. denied, 2018 WL 311355 & 2018 WL 
311384 (Sup. Ct., Jan. 8, 2018) (District Court issued preliminary injunction 
against Mississippi H.B. 1523, which created a religious exemption to civil rights 
laws in the state specifically for persons who religiously or morally disapproved of 
same-sex marriage, sex outside of heterosexual marriage, or gender transition, and 
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excused various public servants from providing services based on these beliefs, as 
well as authorizing operators of sex-specific facilities open to the public to impose 
biological sex access rules; 5th Circuit vacated injunction and ordered dismissal on 
standing grounds; litigation continues in the district court on the merits, the statute 
having gone into effect after the injunction was dissolved). 
 
State of Washington v. Arlene’s Flowers, 187 Wash. 2d 804, 389 P.3d 543 
(Washington Sup. Ct., Feb. 16, 2017) (Florist did not have 1st Amendment right to 
refuse to provide floral arrangements for a same-sex wedding in violation of the 
state’s public accommodations law), petition for certiorari filed, July 21, 2017. 
 
Telescope Media Group v. Lindsey, -- F. Supp. 3d -- , 2017 WL 4179899 (D. 
Minn., Sept. 20, 2017) (Wedding videographers not entitled to 1st Amendment 
exemption from complying with Minnesota Human Rights Act non-discrimination 
requirements; denying declaratory judgement that plaintiff can refuse services for 
same-sex weddings), appeal filed with the 8th Circuit on October 30, 2017. 
 
Country Mill Farms, LLC v. City of E. Lansing, 2017 WL 5514818 (W.D. Mich. 
Nov. 16, 2017) (District court allowed action to proceed against city for excluding 
a farm, which is located outside the borders of the city, from participation in the 
city’s Farmers’ Market because the Farm refuses to allow same-sex marriages on 
its premises out of the owners’ religious convictions; Plaintiffs alleged that the city 
enacted the provision requiring Farmers’ Markets participants to be in compliance 
with the municipal public accommodations law in reaction to public criticism of 
the Farm’s refusal to allow such weddings and thus, although the law was neutral 
on its face, its enactment was motivated by disapproval of the Farm’s religiously-
motivated policy.) 
 
Klein v. Oregon Bureau of Labor and Industries, 289 Or. App. 507, -- P.3d – 
(Oregon Ct. App., Dec. 28, 2017) (Virtual clone of Masterpiece Cakeshop case; 
holding that baker did not have a 1st Amendment right to refuse to make a wedding 
cake for a same-sex couple based on his religious and free speech rights). 
 
Lexington Fayette Urban County Human Rights Commission v. Hands on 
Originals, Inc., 2017 Ky. App. Unpub. LEXIS 371, 2017 WL 2211381 (Ky. Ct. 
App. May 12, 2017) (Holding that t-shirt business could refuse to make t-shirt for a 
Gay Pride event based on proprietor’s religious disapproval of LGBT rights, 
despite public accommodations ordinance). 
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Part IV: Achieving and Defending Transgender Equality  
 

WHITAKER v. KENOSHA UNIFIED SCHOOL DISTRICT NO. 1 
858 F.3d 1034 (7th Cir. 2017) 

 
Williams, Circuit Judge. 
 

Ashton (“Ash”) Whitaker is a 17 year-old high school senior who has what 
would seem like a simple request: to use the boys’ restroom while at school. 
However, the Defendants, the Kenosha Unified School District and its 
superintendent, Sue Savaglio, (the “School District”) believe that the request is not 
so simple because Ash is a transgender boy. The School District did not permit 
Ash to enter the boys’ restroom because, it believed, that his mere presence would 
invade the privacy rights of his male classmates. Ash brought suit, alleging that the 
School District’s unwritten bathroom policy violates Title IX of the Education 
Amendments Act of 1972 and the Fourteenth Amendment’s Equal Protection 
Clause. 
  

In addition to filing suit, Ash, beginning his senior year, moved for 
preliminary injunctive relief, seeking an order granting him access to the boys’ 
restrooms. He asserted that the denial of access to the boys’ bathroom was causing 
him harm, as his attempts to avoid using the bathroom exacerbated his vasovagal 
syncope, a condition that renders Ash susceptible to fainting and/or seizures if 
dehydrated. He also contended that the denial caused him educational and 
emotional harm, including suicidal ideations. The School District vigorously 
objected and moved to dismiss Ash’s claims, arguing that Ash could neither state a 
claim under Title IX nor the Equal Protection Clause. The district court denied the 
motion to dismiss and granted Ash’s preliminary injunction motion. 
  

The School District . . . argues that we should reverse the district court’s 
decision to grant the preliminary injunction for two main reasons. First, it argues 
that the district court erred in finding that Ash had demonstrated a likelihood of 
success on the merits because transgender status is neither a protected class under 
Title IX nor is it entitled to heightened scrutiny. And, because the School District’s 
policy has a rational basis, that is, the need to protect other students’ privacy, Ash’s 
claims fail as a matter of law. We reject these arguments because Ash has 
sufficiently demonstrated a likelihood of success on his Title IX claim under a sex-
stereotyping theory. Further, because the policy’s classification is based upon sex, 
he has also demonstrated that heightened scrutiny, and not rational basis, should 
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apply to his Equal Protection Claim. The School District has not provided a 
genuine and exceedingly persuasive justification for the classification. 
  

Second, the School District argues that the district court erred in finding that 
the harms to Ash outweighed the harms to the student population and their privacy 
interests. We disagree. The School District has failed to provide any evidence of 
how the preliminary injunction will harm it, or any of its students or parents. The 
harms identified by the School District are all speculative and based upon 
conjecture, whereas the harms to Ash are well-documented and supported by the 
record. As a consequence, we affirm the grant of preliminary injunctive relief. 
  

I. BACKGROUND 
 

Ash Whitaker is a 17 year-old who lives in Kenosha, Wisconsin with his 
mother, who brought this suit as his “next friend.”  He is currently a senior at 
George Nelson Tremper High School, which is in the Kenosha Unified School 
District. He entered his senior year ranked within the top five percent of his class 
and is involved in a number of extracurricular activities including the orchestra, 
theater, tennis, the National Honor Society, and the Astronomical Society. When 
not in school or participating in these activities, Ash works part-time as an 
accounting assistant in a medical office. 
  

While Ash’s birth certificate designates him as “female,” he does not identify as 
one. Rather, in the spring of 2013, when Ash was in eighth grade, he told his 
parents that he is transgender and a boy. He began to openly identify as a boy 
during the 2013-2014 school year, when he entered Tremper as a freshman. He cut 
his hair, began to wear more masculine clothing, and began to use the name 
Ashton and male pronouns. In the fall of 2014, the beginning of his sophomore 
year, he told his teachers and his classmates that he is a boy and asked them to 
refer to him as Ashton or Ash and to use male pronouns. 
  

In addition to publicly transitioning, Ash began to see a therapist, who 
diagnosed him with Gender Dysphoria, which the American Psychiatric 
Association defines as “a marked incongruence between one’s 
experienced/expressed gender and assigned gender....”4 Am. Psychiatric Ass’n, 
Diagnostic & Statistical Manual of Mental Disorders 452 (5th ed. 2013). In July 
2016, under the supervision of an endocrinologist at Children’s Hospital of 
Wisconsin, Ash began hormone replacement therapy. A month later, he filed a 
petition to legally change his name to Ashton Whitaker, which was granted in 
September 2016. 
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For the most part, Ash’s transition has been met without hostility and has been 

accepted by much of the Tremper community. At an orchestra performance in 
January 2015, for example, he wore a tuxedo like the rest of the boys in the group. 
His orchestra teacher, classmates, and the audience accepted this without incident. 
Unfortunately, the School District has not been as accepting of Ash’s requests to 
use the boys’ restrooms. 
  

In the spring of his sophomore year, Ash and his mother met with his guidance 
counselor on several occasions to request that Ash be permitted to use the boys’ 
restrooms while at school and at school-sponsored events. Ash was later notified 
that the administration had decided that he could only use the girls’ restrooms or a 
gender-neutral restroom that was in the school’s main office, which was quite a 
distance from his classrooms. Because Ash had publicly transitioned, he believed 
that using the girls’ restrooms would undermine his transition. Additionally, since 
Ash was the only student who was permitted to use the gender-neutral bathroom in 
the school’s office, he feared that using it would draw further attention to his 
transition and status as a transgender student at Tremper. As a high schooler, Ash 
also worried that he might be disciplined if he tried to use the boys’ restrooms and 
that such discipline might hurt his chances of getting into college. For these 
reasons, Ash restricted his water intake and attempted to avoid using any restroom 
at school for the rest of the school year. 
  

Restricting his water intake was problematic for Ash, who has been diagnosed 
with vasovagal syncope. This condition renders Ash more susceptible to fainting 
and/or seizures if dehydrated. To avoid triggering the condition, Ash’s physicians 
have advised him to drink six to seven bottles of water and a bottle of Gatorade 
daily. Because Ash restricted his water intake to ensure that he did not have to 
utilize the restroom at school, he suffered from symptoms of his vasovagal 
syncope, including fainting and dizziness. He also suffered from stress-related 
migraines, depression, and anxiety because of the policy’s impact on his transition 
and what he perceived to be the impossible choice between living as a boy or using 
the restroom. He even began to contemplate suicide. 
  

In the fall of 2015, Ash began his junior year at Tremper. For six months, he 
exclusively used the boys’ restrooms at school without incident. But, in February 
2016, a teacher saw him washing his hands at a sink in the boys’ restroom and 
reported it to the school’s administration. In response, Ash’s guidance counselor, 
Debra Tronvig, again told Ash’s mother that he was permitted to only use the girls’ 
restrooms or the gender-neutral bathroom in the school’s main office. The next 
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month, Ash and his mother met with Assistant Principal Holly Graf to discuss the 
school’s policy. Like before, Ms. Graf stated that Ash was not permitted to use the 
boys’ restrooms. However, the reason she gave this time was that he was listed as a 
female in the school’s official records and to change those records, the school 
needed unspecified “legal or medical documentation.” 
  

Two letters submitted by Ash’s pediatrician, identifying him as a transgender 
boy and recommending that he be allowed to use male-designated facilities at 
school were deemed not sufficient to change his designation. Rather, the school 
maintained that Ash would have to complete a surgical transition - a procedure that 
is prohibited for someone under 18 years of age - to be permitted access to the 
boys’ restroom. Further, not all transgender persons opt to complete a surgical 
transition, preferring to forgo the significant risks and costs that accompany such 
procedures. The School District did not give any explanation as to why a surgical 
transition was necessary. Indeed, the verbal statements made to Ash’s mom about 
the policy have never been reduced to writing. In fact, the School District has 
never provided any written document that details when the policy went into effect, 
what the policy is, or how one can change his status under the policy. 
  

Fearing that using the one gender-neutral restroom would single him out and 
subject him to scrutiny from his classmates and knowing that using the girls’ 
restroom would be in contradiction to his transition, Ash continued to use the boys’ 
restroom for the remainder of his junior year. 
  

This decision was not without a cost. Ash experienced feelings of anxiousness 
and depression. He once more began to contemplate suicide. Nonetheless, the 
school’s security guards were instructed to monitor’s Ash’s restroom use to ensure 
that he used the proper facilities. Because Ash continued to use the boys’ restroom, 
he was removed from class on several occasions to discuss his violation of the 
school’s unwritten policy. His classmates and teachers often asked him about these 
meetings and why administrators were removing him from class. 
  

In April 2016, the School District provided Ash with the additional option of 
using two single-user, gender-neutral restrooms. These locked restrooms were on 
the opposite side of campus from where his classes were held. The School District 
provided only one student with the key: Ash. Since the restrooms were not near his 
classrooms, which caused Ash to miss class time, and because using them further 
stigmatized him, Ash again avoided using the bathrooms while at school. This only 
exacerbated his syncope and migraines. In addition, Ash began to fear for his 
safety as more attention was drawn to his restroom use and transgender status. 
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Although not part of this appeal, Ash contends that he has also been subjected 

to other negative actions by the School District, including initially prohibiting him 
from running for prom king, referring to him with female pronouns, using his birth 
name, and requiring him to room with female students or alone on school-
sponsored trips. Furthermore, Ash learned in May 2016 that school administrators 
had considered instructing its guidance counselors to distribute bright green 
wristbands to Ash and other transgender students so that their bathroom usage 
could be monitored more easily. Throughout this litigation, the School District has 
denied that it considered implementing the wristband plan. 
  
II. ANALYSIS 
 

A preliminary injunction is an extraordinary remedy.  It is never awarded as 
a matter of right.  We review the grant of a preliminary injunction for the abuse of 
discretion, reviewing legal issues de novo, while factual findings are reviewed for 
clear error. Substantial deference is given to the district court’s “weighing of 
evidence and balancing of the various equitable factors.”  A two-step inquiry 
applies when determining whether such relief is required.  First, the party seeking 
the preliminary injunction has the burden of making a threshold showing: (1) that 
he will suffer irreparable harm absent preliminary injunctive relief during the 
pendency of his action; (2) inadequate remedies at law exist; and (3) he has a 
reasonable likelihood of success on the merits.  If the movant successfully makes 
this showing, the court must engage in a balancing analysis, to determine whether 
the balance of harm favors the moving party or whether the harm to other parties or 
the public sufficiently outweighs the movant’s interests.  
  
1. Ash Likely to Suffer Irreparable Harm 
 

The moving party must demonstrate that he will likely suffer irreparable 
harm absent obtaining preliminary injunctive relief. This requires more than a mere 
possibility of harm. It does not, however, require that the harm actually occur 
before injunctive relief is warranted. Nor does it require that the harm be certain to 
occur before a court may grant relief on the merits.  Rather, harm is considered 
irreparable if it “cannot be prevented or fully rectified by the final judgment after 
trial.” Because a district court’s determination regarding irreparable harm is a 
factual finding, it is reviewed for clear error. 
  

On appeal, the School District argues that the district court erred in finding 
that Ash established that he would suffer irreparable harm absent a preliminary 
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injunction. Although Ash proffered reports from two different experts regarding 
the harm caused to him by the School District’s policy, the School District 
contends that neither expert was able to actually quantify this harm. Further, the 
School District notes that Ash’s failure to take advantage of “readily available 
alternatives,” namely the gender-neutral bathrooms, undermines his claim of 
irreparable harm. Lastly, the School District points to Ash’s delay in seeking 
injunctive relief as indicative of the lack of irreparable harm. 
  

The School District’s arguments miss the point. The district court was 
presented with expert opinions that supported Ash’s assertion that he would suffer 
irreparable harm absent preliminary relief. These experts opined that use of the 
boys’ restrooms is integral to Ash’s transition and emotional well-being. Dr. 
Stephanie Budge, a psychologist who specializes in working with adolescents and 
adults who have Gender Dysphoria, met with Ash and his mother, and in her report 
noted that the treatment Ash faced at school “significantly and negatively impacted 
his mental health and overall well-being.” 
  

Dr. Budge also noted that Ash reported current thoughts of suicide and that 
his depression worsened each time he had to meet with school officials regarding 
his bathroom usage. Ultimately, she opined that the School District’s actions, 
including its bathroom policy, which identified Ash as transgender and therefore, 
“different,” were “directly causing significant psychological distress and place 
[Ash] at risk for experiencing life-long diminished well-being and life-
functioning.” The district court did not clearly err in relying upon these findings 
when it concluded that Ash would suffer irreparable harm absent preliminary 
injunctive relief. 
  

Further, the School District’s argument that Ash’s harm was self-inflicted 
because he chose not to use the gender-neutral restrooms, fails to comprehend the 
harm that Ash has identified. The School District actually exacerbated the harm, 
when it dismissed him to a separate bathroom where he was the only student who 
had access. This action further stigmatized Ash, indicating that he was “different” 
because he was a transgender boy. 
  

Moreover, the record demonstrates that these bathrooms were not located 
close to Ash’s classrooms. Therefore, he was faced with the unenviable choice 
between using a bathroom that would further stigmatize him and cause him to miss 
class time, or avoid use of the bathroom altogether at the expense of his health. 
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Additionally, Ash alleged that using the single-user restrooms actually 
invited more scrutiny and attention from his peers, who inquired why he had 
access to these restrooms and asked intrusive questions about his transition. This 
further intensified his depression and anxiety surrounding the School District’s 
policy. Therefore, it cannot be said that the harm was “self-inflicted.” 
  

Finally, Ash did not delay in seeking injunctive relief. He had used the boys’ 
bathroom for months without incident, and he filed an administrative complaint 
with the Department of Education in April 2016, just weeks after the school began 
to enforce its policy once more. He made the decision to withdraw that complaint 
over the summer and commence the instant litigation instead so that he could 
pursue injunctive relief prior to beginning his senior year. It is important to note 
that Ash was on summer break and not subject to the School District’s bathroom 
policy at the time he chose to pursue the litigation. Therefore, Ash’s decision to 
seek injunctive relief over the summer rather than initiate an administrative 
complaint does not undermine his argument that the policy was inflicting, and 
would continue to inflict, irreparable harm. 
  
2. No Adequate Remedies at Law 
 

The moving party must also demonstrate that he has no adequate remedy at 
law should the preliminary injunction not issue. This does not require that he 
demonstrate that the remedy be wholly ineffectual. Rather, he must demonstrate 
that any award would be “seriously deficient as compared to the harm suffered.”  
  

While the School District focuses the majority of its arguments on why 
Ash’s harm is not irreparable, it also argues that any harm he has allegedly suffered 
can be remedied by monetary damages. We are not convinced. While monetary 
damages are used to compensate plaintiffs in tort actions, in those situations the 
damages relate to a past event, where the harm was inflicted on the plaintiff 
through negligence or something comparable. But this case is not the typical tort 
action, as Ash has alleged prospective harm. He has asserted that the policy caused 
him to contemplate suicide, a claim that was credited by the expert report of Dr. 
Budge. We cannot say that this potential harm—his suicide—can be compensated 
by monetary damages. Nor is there an adequate remedy for preventable “life-long 
diminished well-being and life-functioning.” Therefore, we reject the School 
District’s analogy to tort damages and find that Ash adequately established that 
there was no adequate remedy of law available. 
  
3. Likelihood of Success on Merits 
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A party moving for preliminary injunctive relief need not demonstrate a 

likelihood of absolute success on the merits. Instead, he must only show that his 
chances to succeed on his claims are “better than negligible.” This is a low 
threshold. Ash’s Amended Complaint contains two claims—one pursuant to Title 
IX and the other pursuant to the Equal Protection Clause of the Fourteenth 
Amendment. We will discuss each claim in turn. 
  
i. Title IX Claim 
 

Title IX provides that no person “shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination under 
any educational program or activity receiving Federal financial assistance....” 20 
U.S.C. § 1681(a); see also 34 C.F.R. § 106.31(a). Covered institutions are, 
therefore, among other things, prohibited from: (1) providing different aid, 
benefits, or services; (2) denying aid, benefits, or services; and (3) subjecting any 
person to separate or different rules, sanctions, or treatment on the basis of sex. See 
34 C.F.R. § 106.31(b)(2)–(4). Pursuant to the statute’s regulations, an institution 
may provide separate, but comparable, bathroom, shower, and locker facilities. § 
106.33. The parties agree that the School District receives federal funds and is a 
covered institution. 
  

The parties’ dispute focuses on the coverage of Title IX and whether under 
the statute, a transgender student who alleges discrimination on the basis of his or 
her transgender status can state a claim of sex discrimination. Neither the statute 
nor the regulations define the term “sex.” Also absent from the statute is the term 
“biological,” which the School District maintains is a necessary modifier. 
Therefore, we turn to the Supreme Court and our case law for guidance. 
  

First, under our own case law, we do not see a barrier to Ash’s Title IX 
claim. Although not as often as some of our sister circuits, this court has looked to 
Title VII when construing Title IX.  The School District contends that we should 
do so here, and relies on our reasoning in Ulane v. Eastern Airlines, Inc., 742 F.2d 
1081 (7th Cir. 1984), to conclude that Ash cannot state a claim under Title IX as a 
matter of law. Other courts have agreed with the School District’s position. See 
Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1221 (10th Cir. 2007) (relying upon 
Ulane to find that transsexuals are not a protected class under Title VII); Johnston 
v. Univ. of Pittsburgh of Commw. Sys. of Higher Educ., 97 F.Supp.3d 657, 675–
76 (W.D. Pa. 2015) (relying upon Ulane to find that a transgender student cannot 
state a claim under Title IX). We disagree. 



	  

44	  
	  

  
In Ulane, we noted in dicta that Title VII’s prohibition on sex discrimination 

“implies that it is unlawful to discriminate against women because they are women 
and against men because they are men.” We then looked to the lack of legislative 
history regarding the meaning of the term “sex” in Title VII and concluded that 
this prohibition should be “given a narrow, traditional interpretation, which would 
also exclude transsexuals.”  This reasoning, however, cannot and does not 
foreclose Ash and other transgender students from bringing sex-discrimination 
claims based upon a theory of sex-stereotyping as articulated four years later by the 
Supreme Court in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).  
  

In Price Waterhouse, a plurality of the Supreme Court and two justices 
concurring in the judgment, found that the plaintiff had adequately alleged that her 
employer, in violation of Title VII, had discriminated against her for being too 
masculine. The plurality further emphasized that “we are beyond the day when an 
employer could evaluate employees by assuming or insisting that they matched the 
stereotype associated with their group.”  Thus, the Court embraced a broad view of 
Title VII, as Congress “intended to strike at the entire spectrum of disparate 
treatment of men and women resulting from sex stereotypes.” Id.; see also Sprogis 
v. United Air Lines, Inc., 444 F.2d 1194, 1198 (7th Cir. 1971) (“In forbidding 
employers to discriminate against individuals because of their sex, Congress 
intended to strike at the entire spectrum of disparate treatment of men and women 
resulting from sex stereotypes.”). 
  

The Supreme Court further embraced an expansive view of Title VII in 
Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75 (1998), where Justice 
Scalia, writing for a unanimous Court, declared that “statutory prohibitions often 
go beyond the principal evil to cover reasonably comparable evils, and it is 
ultimately the provisions of our laws rather than the principal concerns of our 
legislators by which we are governed.” 
  

Following Price Waterhouse, this court and others have recognized a cause 
of action under Title VII when an adverse action is taken because of an employee’s 
failure to conform to sex stereotypes. See, e.g., Doe v. City of Belleville, 119 F.3d 
563, 580–81 (7th Cir. 1997), vacated on other grounds, 523 U.S. 1001 (1998); 
Christiansen v. Omnicom Grp., Inc., 852 F.3d 195, 201 (2d Cir. 2017); Bibby v. 
Phila. Coca Cola Bottling Co., 260 F.3d 257, 263-64 (3d Cir. 2001); Nichols v. 
Azteca Rest. Enters., Inc., 256 F.3d 864, 874–75 (9th Cir. 2001); Higgins v. New 
Balance Athletic Shoe, Inc., 194 F.3d 252, 261 n.4 (1st Cir. 1999). Our most recent 
application occurred when, sitting en banc, we held that a homosexual plaintiff can 
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state a Title VII claim of sex discrimination based upon a theory of sex-
stereotyping. Hively v. Ivy Tech Cmty. Coll. of Ind., 853 F.3d 339, 351–52 (7th 
Cir. 2017) (holding that a homosexual plaintiff may state a claim for sex-based 
discrimination under Title VII under either a sex stereotyping theory or under the 
associational theory). 
  

The School District argues that even under a sex-stereotyping theory, Ash 
cannot demonstrate a likelihood of success on his Title IX claim because its policy 
is not based on whether the student behaves, walks, talks, or dresses in a manner 
that is inconsistent with any preconceived notions of sex stereotypes. Instead, it 
contends that as a matter of law, requiring a biological female to use the women’s 
bathroom is not sex-stereotyping. However, this view is too narrow. 
  

By definition, a transgender individual does not conform to the sex-based 
stereotypes of the sex that he or she was assigned at birth. We are not alone in this 
belief. See Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011). In Glenn, the 
Eleventh Circuit noted that “[a] person is defined as transgender precisely because 
of the perception that his or her behavior transgresses gender stereotypes.” The 
Eleventh Circuit reiterated this conclusion in a per curiam unpublished opinion, 
noting that “sex discrimination includes discrimination against a transgender 
person for gender nonconformity.” Chavez v. Credit Nation Auto Sales, LLC, 641 
Fed.Appx. 883, 884 (11th Cir. 2016) (unpub.). 
  

The Sixth Circuit has also recognized a transgender plaintiff’s ability to 
bring a sex-stereotyping claim. In Smith v. City of Salem, 378 F.3d 566 (6th Cir. 
2004), the plaintiff was diagnosed with Gender Identity Disorder, a condition later 
renamed Gender Dysphoria. Born a male, the plaintiff began to present at work 
with a more feminine appearance and mannerisms. He alleged in his complaint that 
as a result, his employer schemed to take action against him and ultimately 
subjected him to a pretextual suspension in violation of Title VII. While the district 
court concluded that because the plaintiff was transsexual he was not entitled to 
Title VII’s protections, the Sixth Circuit disagreed. 
  

Instead, the Sixth Circuit noted that Price Waterhouse established that the 
prohibition on sex discrimination “encompasses both the biological differences 
between men and women, and gender discrimination, that is, discrimination based 
on a failure to conform to stereotypical gender norms.” If Title VII prohibits an 
employer from discriminating against a woman for dressing too masculine, then, 
the court reasoned, Title VII likewise prohibits an employer from discriminating 
against a man who dresses in a way that it perceives as too feminine. In both 
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examples the discrimination would not occur but for the victim’s sex, in violation 
of Title VII. Therefore, the plaintiff’s status as transsexual was not a bar to his 
claim. 
  

Several district courts have adopted this reasoning, finding that a transgender 
plaintiff can state a claim under Title VII for sex discrimination on the basis of a 
sex-stereotyping theory. . . .  Further, courts have applied Price Waterhouse and 
found that transgender plaintiffs can state claims based upon a sex-stereotyping 
theory under the Gender Motivated Violence Act, Schwenk v. Hartford, 204 F.3d 
1187, 1200 (9th Cir. 2000), and the Equal Credit Opportunity Act, Rosa v. Park W. 
Bank & Trust Co., 214 F.3d 213, 215–16 (1st Cir. 2000). 
  

Here, however, the School District argues that this reasoning flies in the face 
of Title IX, as Congress has not explicitly added transgender status as a protected 
characteristic to either Title VII or Title IX, despite having opportunities to do so. 
See e.g., Student Non-Discrimination Act of 2015 S. 439 114th Cong. (2015). The 
Supreme Court has rejected this argument, stating that congressional inaction 
“lacks persuasive significance because several equally tenable inferences may be 
drawn from such inaction, including the inference that the existing legislation 
already incorporated the offered change.” Pension Benefit. Guar. Corp. v. LTV 
Corp., 496 U.S. 633, 650, 110 S.Ct. 2668, 110 L.Ed.2d 579 (1990) (quoting United 
States v. Wise, 370 U.S. 405, 411, 82 S.Ct. 1354, 8 L.Ed.2d 590 (1962)) (internal 
quotation marks omitted); see also Hively, 853 F.3d at 344 (“[I]t is simply too 
difficult to draw a reliable inference from these truncated legislative initiatives to 
rest our opinion on them.”). Therefore, Congressional inaction is not 
determinative. 
  

Rather, Ash can demonstrate a likelihood of success on the merits of his 
claim because he has alleged that the School District has denied him access to the 
boys’ restroom because he is transgender. A policy that requires an individual to 
use a bathroom that does not conform with his or her gender identity punishes that 
individual for his or her gender non-conformance, which in turn violates Title IX. 
The School District’s policy also subjects Ash, as a transgender student, to 
different rules, sanctions, and treatment than non-transgender students, in violation 
of Title IX. Providing a gender-neutral alternative is not sufficient to relieve the 
School District from liability, as it is the policy itself which violates the Act. 
Further, based on the record here, these gender-neutral alternatives were not true 
alternatives because of their distant location to Ash’s classrooms and the increased 
stigmatization they caused Ash. Rather, the School District only continued to treat 
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Ash differently when it provided him with access to these gender-neutral 
bathrooms because he was the only student given access. 
  

And, while the School District repeatedly asserts that Ash may not 
“unilaterally declare” his gender, this argument misrepresents Ash’s claims and 
dismisses his transgender status. This is not a case where a student has merely 
announced that he is a different gender. Rather, Ash has a medically diagnosed and 
documented condition. Since his diagnosis, he has consistently lived in accordance 
with his gender identity. This law suit demonstrates that the decision to do so was 
not without cost or pain. Therefore, we find that Ash has sufficiently established a 
probability of success on the merits of his Title IX claim. 
  
ii. Equal Protection Claim 
 

Although we are mindful of our duty to avoid rendering unnecessary 
constitutional decisions, we will address Ash’s Equal Protection claim as the 
district court determined that Ash also demonstrated an adequate probability of 
success on the claim to justify the preliminary injunction. The Equal Protection 
Clause of the Fourteenth Amendment “is essentially a direction that all persons 
similarly situated should be treated alike.” City of Cleburne v. Cleburne Living 
Ctr., 473 U.S. 432, 439 (1985).  It therefore, protects against intentional and 
arbitrary discrimination. Generally, state action is presumed to be lawful and will 
be upheld if the classification drawn by the statute is rationally related to a 
legitimate state interest. City of Cleburne, 473 U.S. at 440. 
  

The rational basis test, however, does not apply when a classification is 
based upon sex. Rather, a sex-based classification is subject to heightened scrutiny, 
as sex “frequently bears no relation to the ability to perform or contribute to 
society.” Id. at 440–41 (quoting Frontiero v. Richardson, 411 U.S. 677, 686 
(1973)) (internal quotation marks omitted); see also J.E.B. v. Alabama ex rel. T.B., 
511 U.S. 127, 135 (1994). When a sex-based classification is used, the burden rests 
with the state to demonstrate that its proffered justification is “exceedingly 
persuasive.” United States v. Virginia, 518 U.S. 515, 533 (1996). This requires the 
state to show that the “classification serves important governmental objectives and 
that the discriminatory means employed are substantially related to the 
achievement of those objectives.” Virginia, 518 U.S. at 524 (internal quotation 
marks omitted). It is not sufficient to provide a hypothesized or post hoc 
justification created in response to litigation. Id. at 533. Nor may the justification 
be based upon overbroad generalizations about sex.  Instead, the justification must 
be genuine. If a state actor cannot defend a sex-based classification by relying 
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upon overbroad generalizations, it follows that sex-based stereotypes are also 
insufficient to sustain a classification.  
  

As a threshold matter, we must determine what standard of review applies to 
Ash’s claim. The School District urges us to apply the rational basis test, arguing 
that transgender status is not a suspect class. Applying that test, the School District 
contends that its policy is presumptively constitutional and that requiring students 
to use facilities corresponding to their birth sex to protect the privacy of all 
students is a rational basis for its policy. So, the School District maintains that Ash 
cannot demonstrate a likelihood of success on his Equal Protection Claim. 
  

Ash disagrees. He argues that transgender status should be entitled to 
heightened scrutiny in its own right, as transgender people are a minority who have 
historically been subjected to discrimination based upon the immutable 
characteristics of their gender identities. Alternatively, he argues that even if 
transgender status is not afforded heightened scrutiny in its own right, the School 
District’s bathroom policy creates a sex-based classification such that heightened 
scrutiny should apply. 
  

There is no denying that transgender individuals face discrimination, 
harassment, and violence because of their gender identity. According to a report 
issued by the National Center for Transgender Equality, 78% of students who 
identify as transgender or as gender non-conformant, report being harassed while 
in grades K-12. See Jaime M. Grant et al., Injustice at Every Turn: A Report of the 
National Transgender Discrimination Survey, Nat’l Center for Transgender 
Equality, at 33 (2011), available at http://www.transequality.org/sites/ 
default/files/docs/ resources/NTDS_Report.pdf. These same individuals in K-12 
also reported an alarming rate of assault, with 35% reporting physical assault and 
12% reporting sexual assault. As a result, 15% of transgender and gender non-
conformant students surveyed made the decision to drop out. These statistics are 
alarming. But this case does not require us to reach the question of whether 
transgender status is per se entitled to heightened scrutiny. It is enough to stay that, 
just as in Price Waterhouse, the record for the preliminary injunction shows sex 
stereotyping. We note as well that there is no requirement that every girl, or every 
boy, be subjected to the same stereotyping. It is enough that Ash has experienced 
this form of sex discrimination. 
  

Here, the School District’s policy cannot be stated without referencing sex, 
as the School District decides which bathroom a student may use based upon the 
sex listed on the student’s birth certificate. This policy is inherently based upon a 
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sex-classification and heightened review applies. Further, the School District 
argues that since it treats all boys and girls the same, it does not violate the Equal 
Protection Clause. This is untrue. Rather, the School District treats transgender 
students like Ash, who fail to conform to the sex-based stereotypes associated with 
their assigned sex at birth, differently. These students are disciplined under the 
School District’s bathroom policy if they choose to use a bathroom that conforms 
to their gender identity. This places the burden on the School District to 
demonstrate that its justification for its bathroom policy is not only genuine, but 
also “exceedingly persuasive.” See Virginia, 518 U.S. at 533. This burden has not 
been met here. 
  

The School District defends its bathroom policy by claiming it needs to 
protect the privacy rights of all 22,160 students.  The mere presence of a 
transgender student in the bathroom, the School District argues, infringes upon the 
privacy rights of other students with whom he or she does not share biological 
anatomy. While this court certainly recognizes that the School District has a 
legitimate interest in ensuring bathroom privacy rights are protected, this interest 
must be weighed against the facts of the case and not just examined in the abstract, 
to determine whether this justification is genuine. 
  

What the record demonstrates here is that the School District’s privacy 
argument is based upon sheer conjecture and abstraction. For nearly six months, 
Ash used the boys’ bathroom while at school and school-sponsored events without 
incident or complaint from another student. In fact, it was only when a teacher 
witnessed Ash washing his hands in the restroom that his bathroom usage once 
more became an issue in the School District’s eyes. And while at oral argument, 
the School District asserted that it had received just one complaint from a parent, 
this is insufficient to support its position that its policy is required to protect the 
privacy rights of each and every student. Counsel for the School District cited to 
Ash’s Amended Complaint for this assertion. The Amended Complaint, however, 
states that “some parents and other Kenosha residents began to speak out in 
opposition to Ash’s right to use the boys’ restrooms.” It further states that several 
community members spoke at a School Board meeting and voiced their opposition 
to a policy that would allow transgender students to use gender-appropriate 
restrooms. Nonetheless, neither party has offered any evidence or even alleged that 
the School District has received any complaints from other students. This policy 
does nothing to protect the privacy rights of each individual student vis-à-vis 
students who share similar anatomy and it ignores the practical reality of how Ash, 
as a transgender boy, uses the bathroom: by entering a stall and closing the door. 
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A transgender student’s presence in the restroom provides no more of a risk 
to other students’ privacy rights than the presence of an overly curious student of 
the same biological sex who decides to sneak glances at his or her classmates 
performing their bodily functions. Or for that matter, any other student who uses 
the bathroom at the same time. Common sense tells us that the communal restroom 
is a place where individuals act in a discreet manner to protect their privacy and 
those who have true privacy concerns are able to utilize a stall. Nothing in the 
record suggests that the bathrooms at Tremper High School are particularly 
susceptible to an intrusion upon an individual’s privacy. Further, if the School 
District’s concern is that a child will be in the bathroom with another child who 
does not look anatomically the same, then it would seem that separate bathrooms 
also would be appropriate for pre-pubescent and post-pubescent children who do 
not look alike anatomically. But the School District has not drawn this line. 
Therefore, this court agrees with the district court that the School District’s privacy 
arguments are insufficient to establish an exceedingly persuasive justification for 
the classification. 
  

Additionally, at oral argument, counsel for the School District clarified that 
the only way that Ash would be permitted to use the boys’ restroom would be if he 
were to present the school with a birth certificate that designated his sex as male. 
But it is important to keep in mind that the School District has not provided a 
written copy of the policy. Nor is it clear that one even exists. And, before this 
litigation, Ash’s mother was never told that she needed to produce a birth 
certificate. Instead, when she asked the School District to permit him to use the 
boys’ restroom, the school’s assistant principal told her that Ash could use the 
boys’ restroom only if his sex was changed in the school’s official records. To do 
so, Ash would need to submit unspecified legal or medical “documentation.” 
Despite explaining to the assistant principal that Ash was too young to have sex-
reassignment surgery and presenting the School District with two letters from 
Ash’s pediatrician, Ash was still not allowed to use the boys’ restroom. 
  

Further, it is unclear that the sex marker on a birth certificate can even be 
used as a true proxy for an individual’s biological sex. The marker does not take 
into account an individual’s chromosomal makeup, which is also a key component 
of one’s biological sex. Therefore, one’s birth certificate could reflect a male sex, 
while the individual’s chromosomal makeup reflects another. It is also unclear 
what would happen if an individual is born with the external genitalia of two sexes, 
or genitalia that is ambiguous in nature. In those cases, it is clear that the marker on 
the birth certificate would not adequately account for or reflect one’s biological 
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sex, which would have to be determined by considering more than what was listed 
on the paper. 
  

Moreover, while it is true that in Wisconsin an individual may only change 
his or her designated sex on a birth certificate after completing a surgical 
reassignment, see Wis. Stat. Ann. § 69.15(4), this is not universally the case. For 
example, as Ash’s counsel pointed out during oral argument, in Minnesota, an 
individual may amend his or her birth certificate to reflect his or her gender 
identity without surgical reassignment. See Requirements for documents submitted 
to support the amendment of a birth record, MINNESOTA DEP’T OF HEALTH, 
http://www.health.state.mn.us/divs/chs/osr/reqdocs.html#gender (last visited May 
30, 2017). Therefore, a student who is born in Minnesota and begins his transition 
there, obtaining a modified birth certificate as part of the process, could move to 
Kenosha and be permitted to use the boys’ restroom in one of the School District’s 
schools even though he retains female anatomy. 
  

Additionally, the policy fails to account for the fact that a new student 
registering with the School District need not even provide a birth certificate. 
Rather, the School District requires that each new student provide either a birth 
certificate or a passport. See Registration, KENOSHA UNIFIED SCH. DIST., 
http://www.kusd.edu/registration (last visited May 30, 2017). Pursuant to the 
United States Department of State’s policies, an individual may apply for and 
receive a passport that reflects his or her gender identity by presenting a signed 
medical certification from a physician. See Gender Designation Change, U.S. 
DEP’T OF STATE, 
https://travel.state.gov/content/passports/en/passports/information/gender.html#cha
nge (last visited May 30, 2017). This process does not require that an individual 
have undergone sex-reassignment surgery. Therefore, the School District’s reliance 
upon a birth certificate’s sex-marker demonstrates the arbitrary nature of the 
policy; so, Ash has met the low threshold of demonstrating a probability of success 
on his Equal Protection Claim. 
  
4. Balance of Harms Favors Ash 
 

Having already determined that the district court did not err in finding that 
Ash will suffer irreparable harm absent preliminary injunctive relief, we now must 
look at whether granting preliminary injunctive relief will harm the School District 
and the public as a whole.  

  



	  

52	  
	  

The School District argues that the district court erred in determining that 
the balance of the harms weighed in favor of granting the injunction because it 
ignored the fact that the harm extends to 22,160 students in the School District 
whose privacy rights are at risk by allowing a transgender student to utilize a 
bathroom that does not correspond with his biological sex. Granting the injunction, 
the School District continues, also irreparably harmed these students’ parents, who 
are now denied the right to direct the education and upbringing of their children. 
Additionally, the School District asserts that the injunction harms the public as a 
whole, since it forces other school districts nationwide to contemplate whether they 
must change their policies and alter their facilities or risk being found out of 
compliance with Title IX. Noncompliance places their federal funding at risk. 
Based upon this record, however, we find the School District’s arguments 
unpersuasive. 
  

The School District has not demonstrated that it will suffer any harm from 
having to comply with the district court’s preliminary injunction order. Nor has it 
established that the public as a whole will suffer harm. As noted above, before 
seeking injunctive relief, Ash used the bathroom for nearly six months without 
incident. The School District has not produced any evidence that any students have 
ever complained about Ash’s presence in the boys’ restroom. Nor have they 
demonstrated that Ash’s presence has actually caused an invasion of any other 
student’s privacy. And while the School District claims that preliminary injunctive 
relief infringes upon parents’ ability to direct the education of their children, it 
offers no evidence that a parent has ever asserted this right. These claims are all 
speculative. 
  

We are further convinced that the district court did not err in finding that this 
balance weighed in favor of granting the injunction when considering the 
statements made by amici, who are school administrators from twenty-one states 
and the District of Columbia. Together, these administrators are responsible for 
educating approximately 1.4 million students. Each administrator has experience 
implementing inclusive bathroom policies in their respective schools, and each has 
grappled with the same privacy concerns that the School District raises here. These 
administrators uniformly agree that the frequently-raised and hypothetical concerns 
about a policy that permits a student to utilize a bathroom consistent with his or her 
gender identity have simply not materialized. Rather, in their combined experience, 
all students’ needs are best served when students are treated equally. 
  

Although the School District argues that implementing an inclusive policy 
will result in the demise of gender-segregated facilities in schools, the amici note 
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that this has not been the case. In fact, these administrators have found that 
allowing transgender students to use facilities that align with their gender identity 
has actually reinforced the concept of separate facilities for boys and girls. When 
considering the experience of this group in light of the record here, which is 
virtually devoid of any complaints or harm caused to the School District, its 
students, or the public as a whole, it is clear that the district court did not err in 
balancing the harms. 
  

The district court’s order granting the Appellee’s motion for a preliminary 
injunction is AFFIRMED. 
 
 

KARNOSKI V. TRUMP 
2017 WL 6311305 (W.D. Wash., Dec. 11, 2017) 

 
Marsha J. Pechman, United States District Judge: 
 

THIS MATTER comes before the Court on Plaintiffs Ryan Karnoski, et al.’s 
Motion for Preliminary Injunction (Dkt. No. 32) and Defendants Donald J. Trump, 
et al.’s Motion to Dismiss (Dkt. No. 69). Plaintiffs challenge the constitutionality 
of Defendant President Donald J. Trump’s Presidential Memorandum excluding 
transgender individuals from the military. Defendants respond that Plaintiffs lack 
standing, that their claims are neither properly plead nor ripe for review, and that 
they are not entitled to injunctive relief. Having reviewed the Motions (Dkt. Nos. 
32, 69), the Responses (Dkt. Nos. 69, 84), the Replies (Dkt. Nos. 84, 90), and all 
related papers, and having considered the arguments made in proceedings before 
the Court, the Court GRANTS in part and DENIES in part Defendants’ Motion to 
Dismiss and GRANTS Plaintiffs’ Motion for Preliminary Injunction. 
  

On July 26, 2017, President Donald J. Trump announced on Twitter that “the 
United States Government will not accept or allow transgender individuals to serve 
in any capacity in the U.S. Military.” A Presidential Memorandum followed, 
directing the Secretaries of Defense and Homeland Security to “return” to the 
military’s policy authorizing the discharge of openly transgender service members 
(the “Retention Directive”); to prohibit the accession (bringing into service) of 
openly transgender individuals (the “Accession Directive”); and to prohibit the 
funding of certain surgical procedures for transgender service members (the 
“Medical Care Directive”). Plaintiffs filed this action challenging the 
constitutionality of the policy prohibiting military service by openly transgender 
individuals. Plaintiffs contend the policy violates their equal protection and due 
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process rights and their rights under the First Amendment. Plaintiffs include 
transgender individuals currently serving in the military and seeking to join the 
military; the Human Rights Campaign, the Gender Justice League, and the 
American Military Partner Association; and the State of Washington. Plaintiffs 
have moved for a preliminary injunction to prevent implementation of the policy 
set forth in the Presidential Memorandum, and Defendants have moved to dismiss. 
  

The Court finds that Plaintiffs have standing to bring this action, and that 
their claims for violation of equal protection, substantive due process, and the First 
Amendment are properly plead and ripe for resolution. The Court finds that 
Plaintiffs’ claim for violation of procedural due process is defective. The Court 
finds that the policy prohibiting openly transgender individuals from serving in the 
military is likely unconstitutional. Accordingly, the Court GRANTS in part and 
DENIES in part Defendants’ Motion to Dismiss and GRANTS Plaintiffs’ Motion 
for Preliminary Injunction. 
  
BACKGROUND 
 
I. Presidential Memorandum and Interim Guidance 
 
On July 26, 2017, President Donald J. Trump announced on Twitter that the United 
States government will no longer allow transgender individuals to serve in any 
capacity in the military. (Dkt. No. 34, Ex. 6.) President Trump’s announcement 
read as follows: 
  

“After consultation with my Generals and military experts, please be advised 
that the United States Government will not accept or allow…… 
….Transgender individuals to serve in any capacity in the U.S. Military.  Our 
military must be focused on decisive and overwhelming….. ….victory and 
cannot be burdened with the tremendous medical costs and disruption that 
transgender in the military would entail. Thank you.” 

  
Thereafter, President Trump issued a memorandum (the “Presidential 
Memorandum”) directing the Secretaries of Defense and Homeland Security to 
“return” to the military’s policy authorizing the discharge of openly transgender 
service members (the “Retention Directive”); to prohibit the accession (bringing 
into service) of openly transgender individuals (the “Accession Directive”); and to 
prohibit the funding of certain surgical procedures for transgender service 
members (the “Medical Care Directive”). (Id. at §§ 1-3.) The Accession Directive 
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takes effect on January 1, 2018; the Retention and Medical Care Directives take 
effect on March 23, 2018. (Id. at § 3.) 
  

On September 14, 2017, Secretary of Defense James N. Mattis issued a 
memorandum providing interim guidance to the military (the “Interim Guidance”). 
(Dkt. No. 69, Ex. 1.) The Interim Guidance identified the intent of the Department 
of Defense (“DoD”) to “carry out the President’s policy and directives” and to 
identify “a plan to implement the policy and directives in the Presidential 
Memorandum.” (Id. at 2.) The Interim Guidance explained that transgender 
individuals would be prohibited from accession effective immediately. (Id. at 3.) 
  
II. Policy on Transgender Service Members Prior to July 26, 2017 
 

Prior to President Trump’s announcement, the military concluded that 
transgender individuals should be permitted to serve openly and was in the process 
of implementing a policy to this effect (the “June 2016 Policy”). (Dkt. Nos. 32 at 
9-10; 46 at ¶¶ 8-27; 48 at ¶¶ 8-36, Ex. C.) The June 2016 Policy was preceded by 
extensive research, including an independent study to evaluate the implications of 
military service by transgender individuals. (Dkt. Nos. 30 at ¶¶ 159-162; 32 at 9-
10; 46 at ¶ 11.) This study concluded that allowing transgender individuals to serve 
would not negatively impact military effectiveness, readiness, or unit cohesion, and 
that the costs of providing transgender service members with transition-related 
healthcare would be “exceedingly small” compared with DoD’s overall healthcare 
expenditures. (Dkt. No. 32 at 30; 46 at ¶¶ 15-20.) After consulting with medical 
experts, personnel experts, readiness experts, commanders whose units included 
transgender service members, and others, the working group concluded that 
transgender individuals should be allowed to serve openly. (Dkt. Nos. 30 at ¶ 161; 
46 at ¶ 10.) The Secretary of Defense issued a directive-type memorandum on June 
30, 2016 affirming that “service in the United States military should be open to all 
who can meet the rigorous standards for military service and readiness,” including 
transgender individuals. (Dkt. No. 48, Ex. C.) The memorandum established 
procedures for accession, retention, in-service transition, and medical coverage, 
and provided that “[e]ffective immediately, no otherwise qualified Service member 
may be involuntarily separated, discharged or denied reenlistment or continuation 
of service, solely on the basis of their gender identity.” (Id.) Relying upon the June 
2016 Policy, transgender service members disclosed their transgender status to the 
military and were serving openly at the time of President Trump’s announcement. 
(See Dkt. Nos. 30 at ¶¶ 101-102, 112-114; 48 at ¶ 37.) 
  
III. Plaintiffs Challenge to the Presidential Memorandum 
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Plaintiffs challenge the constitutionality of the policy prohibiting military 

service by openly transgender individuals and seek declaratory and injunctive 
relief.1 (Dkt. No. 30 at 39.) Plaintiffs contend the policy violates their equal 
protection and due process rights, and their rights under the First Amendment. (Id. 
at ¶¶ 214-238.) 
  

Plaintiffs include nine individuals (the “Individual Plaintiffs”), three 
organizations (the “Organizational Plaintiffs”), and Washington State. (See id. at 
¶¶ 7-18; Dkt. No. 101.) Plaintiffs Ryan Karnoski, D.L., and Connor Callahan seek 
to pursue a military career, and contend that the policy set forth in the Presidential 
Memorandum forecloses this opportunity. (Dkt. No. 30 at ¶¶ 38-49, 64-73, 130-
139.) Plaintiffs Staff Sergeant Cathrine Schmid, Chief Warrant Officer Lindsey 
Muller, Petty Officer First Class Terece Lewis, Petty Officer Second Class Phillip 
Stephens, and Petty Officer Second Class Megan Winters currently serve openly in 
the military. (Id. at ¶¶ 50-63, 74-120.) Plaintiff Jane Doe currently serves in the 
military, but does not serve openly. (Id. at ¶¶ 121-129.) The Human Rights 
Campaign (“HRC”), the Gender Justice League (“GJL”), and the American 
Military Partner Association (“AMPA”) join as Organizational Plaintiffs. (Id. at ¶¶ 
140-145.) After the Individual and Organization Plaintiffs filed this action, 
Washington State moved to intervene to protect its sovereign and quasi-sovereign 
interests, which it alleged were harmed by the policy set forth in the Presidential 
Memorandum. (Dkt. No. 55; see also Dkt. No. 97.) On November 27, 2017, the 
Court granted Washington State’s motion. (Dkt. No. 101.) Washington State now 
joins in Plaintiffs’ Motion for Preliminary Injunction based upon its interests in 
protecting “the health, and physical and economic well-being of its residents” and 
“securing residents from the harmful effects of discrimination.” (Id. at 4.) 
Defendants include President Donald J. Trump, Secretary James N. Mattis, the 
United States, and the DoD. (Dkt. No. 30 at ¶¶ 19-22.) 
  
DISCUSSION 
 
I. Motion to Dismiss 
 

Defendants move to dismiss Plaintiffs’ Amended Complaint under Federal 
Rules of Civil Procedure 12(b)(1) and 12(b)(6). (See Dkt. No. 69 at 16-22.) The 
Court finds that Plaintiffs have standing to challenge the Presidential 
Memorandum and have stated valid claims upon which relief may be granted. 
However, Plaintiffs have failed to state a valid claim for violation of procedural 
due process. The Court therefore DENIES Defendants’ Motion to Dismiss as to 
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Plaintiffs’ equal protection, substantive due process, and First Amendment claims; 
and GRANTS Defendants’ Motion to Dismiss as to Plaintiffs’ procedural due 
process claim. 
  
 
A. Rule 12(b)(1) 
 

Defendants move to dismiss for lack of subject matter jurisdiction under 
Federal Rule of Civil Procedure 12(b)(1). Defendants contend the Court lacks 
subject matter jurisdiction for two reasons: First, they contend Plaintiffs lack 
standing because they have not suffered injuries in fact. (Id. at 18-20.) Second, 
they contend Plaintiffs’ claims are not ripe for resolution. (Id. at 20-22.) Plaintiffs 
respond that the Presidential Memorandum gives rise to current harm and credible 
threats of impending harm sufficient for both standing and ripeness. (See Dkt. No. 
84 at 11-27.) 
  
i. Individual Plaintiffs 

 
The Court finds that the Individual Plaintiffs have standing to challenge the 

Presidential Memorandum. To establish standing, Individual Plaintiffs must 
demonstrate: (1) an “injury in fact”; (2) a causal connection between the injury and 
the conduct complained of; and (3) that it is likely their injury will be redressed by 
a favorable decision. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). 
“At the preliminary injunction stage, a plaintiff must make a ‘clear showing’ of his 
injury in fact.” Lopez v. Candaele, 630 F.3d 775, 785 (9th Cir. 2010) (quoting 
Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008)). An “injury in fact” 
exists where there is an invasion of a legally protected interest that is both 
“concrete and particularized” and “actual or imminent, not conjectural or 
hypothetical.” Lujan, 504 U.S. at 560 (internal quotation marks and citations 
omitted). 
  

Each of the Individual Plaintiffs satisfies these requirements: As a result of 
the Retention Directive, Plaintiffs Schmid, Muller, Lewis, Stephens, Winters, and 
Doe face a credible threat of discharge. (See Dkt. No. 84 at 14-15.) As a result of 
the Accession Directive, Plaintiff Schmid has been refused consideration for 
appointment as a warrant officer and faces a credible threat of being denied 
opportunities for career advancement. (See Dkt. Nos. 36 at ¶¶ 28-30; 70 at ¶ 3.) 
Plaintiffs Karnoski, D.L., and Callahan also face a credible threat of being denied 
opportunities to compete for accession on equal footing with non-transgender 
individuals. (See Dkt. Nos. 35 at ¶¶ 16-22; 37 at ¶¶ 3-16; 42 at ¶¶ 3-5, 10-21; see 
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also Doe 1, 2017 WL 4873042, at *18-19 (finding the Accession and Retention 
Directives impose competitive barriers on transgender individuals who intend to 
accede). As a result of the Medical Care Directive, Plaintiff Stephens faces a 
credible threat of being denied surgical treatment, as he is currently ineligible for 
surgery until after March 23, 2018, the date upon which DoD is to cease funding of 
transition-related surgical procedures.2 (Dkt. Nos. 30 at ¶ 102; 34, Ex. 7 at § 3; 40 
at ¶ 14.) 
  

In addition to these threatened harms, the Individual Plaintiffs face current 
harms in the form of stigmatization and impairment of free expression. The policy 
set forth in the Presidential Memorandum currently denies Individual Plaintiffs the 
opportunity to serve in the military on the same terms as other service members, 
deprives them of dignity, and subjects them to stigmatization. (Dkt. No. 30 at ¶¶ 
217, 222, 238.) Policies that “stigmatiz[e] members of the disfavored group as 
‘innately inferior’...can cause serious non-economic injuries to those persons who 
are personally denied equal treatment solely because of their membership in a 
disfavored group.” Heckler v. Mathews, 465 U.S. 728, 737-740 (1984). The 
Presidential Memorandum currently impairs Plaintiff Jane Doe’s rights to express 
her authentic gender identity, as she fears discharge from the military as a result. 
(Dkt. No. 33 at ¶¶ 3-15.) Plaintiff Doe’s self-censorship is a “constitutionally 
sufficient injury,” as it is based on her “actual and well-founded fear” that the 
Retention Directive will take effect. See Cal. Pro-Life Council, Inc. v. Getman, 
328 F.3d 1088, 1093 (9th Cir. 2003) (“an actual and well-founded fear that [a] law 
will be enforced against [him or her]” may create standing to bring pre-
enforcement claims based on the First Amendment) (quoting Virginia v. Am. 
Booksellers Ass’n, 484 U.S. 383, 393 (1988)). 
  

Each of Defendants’ arguments to the contrary is unavailing. First, 
Defendants claim the harms facing Plaintiffs are not certain, as the Presidential 
Memorandum directs “further study before the military changes its longstanding 
policies regarding service by transgender individuals.” (See Dkt. No. 69 at 18.) 
However, the Accession Directive is already in place, and the restrictions set forth 
in the Medical Care Directive are final and will be implemented on March 23, 
2018. (See Dkt. No. 34, Ex. 7 at § 3.) The Court finds that “[t]he directives of the 
Presidential Memorandum, to the extent they are definitive, are the operative 
policy toward military service by transgender service members.” Doe 1, 2017 WL 
4873042, at *17. Similarly, the Court reads the Interim Guidance “as implementing 
the directives of the Presidential Memorandum,” and concludes that “any 
protections afforded by the Interim Guidance are necessarily limited to the extent 
they conflict with the express directives of the memorandum.” Id. 
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Second, Defendants claim Plaintiffs Karnoski, D.L., and Callahan have not 

suffered injury in fact as they have yet to enlist in the military. (Dkt. No. 69 at 19.) 
However, as a result of the Accession Directive, Plaintiffs Karnoski, D.L., and 
Callahan cannot compete for accession on equal footing with non-transgender 
individuals. Denial of this opportunity constitutes injury in fact. See Int’l 
Brotherhood of Teamsters v. United States, 431 U.S. 324, 365-66 (1977) (“When a 
person’s desire for a job is not translated into a formal application solely because 
of his unwillingness to engage in a futile gesture he is as much a victim of 
discrimination as is he who goes through the motions of submitting an 
application.”).3 
  

Third, Defendants rely on Allen v. Wright, 468 U.S. 737 (1984) to claim that 
Plaintiffs have not suffered stigmatic injury. (Dkt. No. 69 at 18.) But unlike the 
claimants in Allen, who raised abstract instances of stigmatic injury only, the 
Individual Plaintiffs have identified concrete interests in accession, career 
advancement, and medical treatment, and have demonstrated that they are “ 
‘personally denied equal treatment’ by the challenged discriminatory conduct.” 
Allen, 468 U.S. at 755 (quoting Heckler, 465 U.S. at 739-40). Such stigmatic 
injury is “one of the most serious consequences of discriminatory government 
action and is sufficient in some circumstances to support standing.” Id.4 
  
ii. Organizational Plaintiffs 
 

The Court finds that Organizational Plaintiffs HRC, GJL, and AMPA have 
standing to challenge the Presidential Memorandum. An organization has standing 
where “(a) its members would otherwise have standing to sue in their own right; 
(b) the interests it seeks to protect are germane to the organization’s purpose; and 
(c) neither the claim asserted nor the relief requested requires the participation of 
individual members in the lawsuit.” Hunt v. Wash. State Apple Adver. Comm’n, 
432 U.S. 333, 343 (1977). Each of the Organizational Plaintiffs satisfies these 
requirements. Individual Plaintiffs Karnoski and Schmid are members of HRC, 
GJL, and AMPA, and Individual Plaintiffs Muller, Stephens, and Winters are also 
members of AMPA. (See Dkt. No. 30 at ¶¶ 141-145.) The interests each 
Organizational Plaintiff seeks to protect are germane to their organizational 
purposes, which include ending discrimination against LGBTQ individuals (HRC 
and GJL) and supporting families and allies of LGBT service members and 
veterans (AMPA). (Id. at ¶¶ 16-18.) As Plaintiffs seek injunctive and declaratory 
relief, participation by the organizations’ individual members is not required. See 
Associated Gen. Contractors of Cal., Inc. v. Coal. for Econ. Equity, 950 F.2d 1401, 
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1408 (9th Cir. 1991) (participation of individual members not required where “the 
claims proffered and relief requested [by an organization] do not demand 
individualized proof on the part of its members”). 
 
iii. Washington State 
 

The Court finds that Washington State has standing to challenge the 
Presidential Memorandum. A state has standing to sue the federal government to 
vindicate its sovereign and quasi-sovereign interests. See Massachusetts v. E.P.A., 
549 U.S. 497, 518-520 (2007). Sovereign interests include a state’s interest in 
protecting the natural resources within its boundaries. Id. at 518-519. Quasi-
sovereign interests include a state’s interest in the health and physical and 
economic well-being of its residents, and in “securing residents from the harmful 
effects of discrimination.” Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., 
Barez, 458 U.S. 592, 607, 609 (1982). Washington State is home to approximately 
45,000 active duty service members and approximately 32,850 transgender adults. 
(Dkt. No. 97 at 6.) The Washington National Guard is comprised of service 
members who assist with emergency preparedness and disaster recovery planning, 
including protecting Washington State’s natural resources from wildfires, 
landslides, flooding, and earthquakes. (Id. at 8.) Washington State contends that 
prohibiting transgender individuals from serving openly adversely impacts its 
ability to recruit and retain members of the Washington National Guard, and 
thereby impairs its ability to protect its territory and natural resources. (Id.) 
Additionally, Washington State contends that the prohibition implicates its interest 
in maintaining and enforcing its anti-discrimination laws, protecting its residents 
from discrimination, and ensuring that employment and advancement opportunities 
are not unlawfully restricted based on transgender status. (Id. at 8-9.) The Court 
agrees. 
  

The injuries to the Individual Plaintiffs, the Organizational Plaintiffs, and to 
Washington State are indisputably traceable to the policy set forth in the 
Presidential Memorandum, and may be redressed by a favorable ruling from this 
Court. Therefore, the Court DENIES Defendants’ Motion to Dismiss for lack of 
standing. 
  
iv. Ripeness 
 

The Court finds that Plaintiffs’ claims are ripe for review. Ripeness “ensure 
[s] that courts adjudicate live cases or controversies” and do not “issue advisory 
opinions [or] declare rights in hypothetical cases.” Bishop Paiute Tribe v. Inyo 
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Cnty., 863 F.3d 1144, 1153 (9th Cir. 2017) (citation omitted). “A proper ripeness 
inquiry contains a constitutional and a prudential component.” Id. (citation 
omitted). Because Plaintiffs have standing to challenge the Presidential 
Memorandum, their claims satisfy the requirement for constitutional ripeness. See 
id. (constitutional ripeness “is often treated under the rubric of standing”). Because 
they raise purely legal issues (i.e., whether the Presidential Memorandum violates 
their constitutional rights), and because withholding consideration of these issues 
will subject Plaintiffs to hardships (i.e., denial of career opportunities and 
transition-related medical care, stigmatic injury, and impairment of self-
expression), they also satisfy the requirement for prudential ripeness. See id. at 
1154 (prudential ripeness is “guided by two overarching considerations: the fitness 
of the issues for judicial decision and the hardship to the parties of withholding 
court consideration.”) (citation and internal quotation marks omitted). 
  

Defendants claim this case is not ripe for resolution because the policy on 
military service by transgender individuals is “still being studied, developed, and 
implemented.” (Dkt. No. 69 at 20.) However, President Trump’s announcement on 
Twitter and his Presidential Memorandum did not order a study, but instead 
unilaterally proclaimed a prohibition on transgender service members. See Stone, 
2017 WL 5589122, at *10 (“The Court cannot interpret the plain text of the 
President’s Memorandum as being a request for a study to determine whether or 
not the directives should be implemented. Rather, it orders the directives to be 
implemented by specified dates.”). Defendants’ contention that Plaintiffs must first 
exhaust administrative remedies before the Court can consider their claims is also 
unavailing, as the Ninth Circuit has explained that “[r]esolving a claim founded 
solely upon a constitutional right is singularly suited to a judicial forum and clearly 
inappropriate to an administrative board.” Downen v. Warner, 481 F.2d 642, 643 
(9th Cir. 1973). 
  

Therefore, the Court DENIES Defendants’ Motion to Dismiss for lack of 
subject matter jurisdiction. 
  
B. Rule 12(b)(6) 
 

To survive a motion to dismiss for failure to state a claim upon which relief 
can be granted, a complaint “must contain sufficient factual matter, accepted as 
true, to ‘state a claim to relief that is plausible on its face.’ ” Ashcroft v. Iqbal, 556 
U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 
(2007)). This requirement is met where the complaint “pleads factual content that 
allows the court to draw the reasonable inference that the defendant is liable for the 
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misconduct alleged.” Id. The complaint need not include detailed allegations, but it 
must have “more than labels and conclusions, and a formulaic recitation of the 
elements of a cause of action will not do.” Twombly, 550 U.S. at 555. In 
evaluating a motion under Rule 12(b)(6), the Court accepts all facts alleged in the 
complaint as true, and makes all inferences in the light most favorable to the non-
movant. Barker v. Riverside Cnty. Office of Educ., 584 F.3d 821, 824 (9th Cir. 
2009) (internal citations omitted). 
  

The Court finds that Plaintiffs’ Amended Complaint states valid claims for 
violation of equal protection, substantive due process, and the First Amendment. 
Plaintiffs have established a likelihood of success on the merits with regard to each 
of these claims (see discussion of Plaintiffs’ Motion for Preliminary Injunction, 
infra), and for the same reasons, these claims survive under Rule 12(b)(6). 
However, the Court finds that Plaintiffs’ Amended Complaint fails to state a valid 
claim for violation of procedural due process. Plaintiffs’ Amended Complaint 
alleges neither a “protectible liberty or property interest” nor a “denial of adequate 
procedural protections” as required for a procedural due process claim. (See Dkt. 
No. 30 at ¶¶ 225-230; Sanchez v. City of Fresno, 914 F. Supp. 2d 1079, 1103 (9th 
Cir. 2012).)5 
  

Therefore, the Court DENIES Defendants’ Motion to Dismiss with respect 
to Plaintiffs’ equal protection, substantive due process and First Amendment 
claims, and GRANTS Defendants’ Motion to Dismiss with respect to Plaintiffs’ 
procedural due process claim. 
  
II. Motion for Preliminary Injunction 
 

The Court finds that Plaintiffs are entitled to a preliminary injunction to 
preserve the status quo that existed prior to the change in policy announced by 
President Trump on Twitter and in his Presidential Memorandum. The Court 
considers four factors in evaluating Plaintiffs’ request for a preliminary injunction: 
(1) the likelihood of success on the merits; (2) the likelihood of irreparable harm in 
the absence of an injunction; (3) the balance of equities; and (4) the public interest. 
Winter, 555 U.S. at 20. “When the government is a party, these last two factors 
merge.” Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073, 1092 (9th Cir. 2014) 
(citing Nken v. Holder, 556 U.S. 418, 435 (2009)). 
  
A. Likelihood of Success on the Merits 
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The Court finds that Plaintiffs have established a likelihood of success on 
the merits of their equal protection, substantive due process, and First Amendment 
claims. 
  
i. Equal Protection 
 

Plaintiffs have established a likelihood of success on the merits of their 
equal protection challenge. The Equal Protection Clause prohibits government 
action “denying to any person the equal protection of the laws.” United States v. 
Windsor, 133 S. Ct. 2675, 2695 (2013). Plaintiffs contend the policy set forth in 
the Presidential Memorandum denies them equal protection in that it 
impermissibly classifies individuals based on transgender status and gender 
identity and is not substantially related to an important government interest. (Dkt. 
No. 30 at ¶¶ 217-224.) 
  

The Court must first determine whether the policy burdens “a ‘suspect’ or 
‘quasi-suspect’ class.” See Ball v. Massanari, 254 F.3d 817, 823 (9th Cir. 2001). 
The Court concludes that the policy distinguishes on the basis of transgender 
status, a quasi-suspect classification, and is therefore subject to intermediate 
scrutiny. See id. (noting that gender is a quasi-suspect classification); Schwenk v. 
Hartford, 204 F.3d 1187, 1201-02 (9th Cir. 2000) (noting that discrimination based 
on a person’s failure “to conform to socially-constructed gender expectations” is a 
form of gender discrimination) (citing Price Waterhouse v. Hopkins, 490 U.S. 228, 
240 (1989)).6 
  

Next, the Court must determine whether the policy satisfies intermediate 
scrutiny. Id. A policy subject to intermediate scrutiny must be supported by an 
“exceedingly persuasive justification.” United States v. Virginia, 518 U.S. 515, 
531 (1996). The policy must serve important governmental objectives, and the 
government must show “that the discriminatory means employed are substantially 
related to the achievement of those objectives.” Id. at 533 (citation omitted). While 
Defendants identify important governmental interests including military 
effectiveness, unit cohesion, and preservation of military resources, they fail to 
show that the policy prohibiting transgender individuals from serving openly is 
related to the achievement of those interests. (See Dkt. No. 69 at 33-35.) Indeed, 
“all of the reasons proffered by the President for excluding transgender individuals 
from the military [are] not merely unsupported, but [are] actually contradicted by 
the studies, conclusions, and judgment of the military itself.” Doe 1, 2017 WL 
4873042, at *30 (emphasis in original). Not only did the DoD previously conclude 
that allowing transgender individuals to serve openly would not impact military 
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effectiveness and readiness, the working group tasked to evaluate the issue also 
concluded that prohibiting open service would have negative impacts including 
loss of qualified personnel, erosion of unit cohesion, and erosion of trust in 
command. (See Dkt. Nos. 46 at ¶¶ 25-26; 48 at ¶¶ 45-47.) 
  

Defendants’ arguments to the contrary are unavailing. While Defendants 
raise concerns about transition-related medical conditions and costs, their concerns 
“appear to be hypothetical and extremely overbroad.” Doe 1, 2017 WL 4873042, at 
*29. For instance, Defendants claim that “at least some transgender individuals 
suffer from medical conditions that could impede the performance of their duties,” 
including gender dysphoria, and complications from hormone therapy and sex 
reassignment surgery. (See Dkt. No. 69 at 33-34.) But all service members might 
suffer from medical conditions that could impede performance, and indeed the 
working group found that it is common for service members to be non-deployable 
for periods of time due to an array of such conditions. (Dkt. No. 46 at ¶ 22.) 
Defendants claim that accommodating transgender service members would 
“impose costs on the military.” (Dkt. No. 69 at 34.) But the study preceding the 
June 2016 Policy indicates that these costs are exceedingly minimal. (Dkt. Nos. 48, 
Ex. B at 57 (“[E]ven in the most extreme scenario...we expect only a 0.13-percent 
($8.4 million out of $6.2 billion) increase in [active component] health care 
spending.”); 48 at ¶ 41 (“[T]he maximum financial impact...is an amount so small 
it was considered to be ‘budget dust,’ hardly even a rounding error, by military 
leadership.’ ”).) Indeed, the cost to discharge transgender service members is 
estimated to be more than 100 times greater than the cost to provide transition-
related healthcare. (See Dkt. Nos. 32 at 20; 46 at ¶ 32; 48 at ¶ 18.) 
  

Defendants’ claim that the policy prohibiting transgender individuals from 
serving openly is entitled to substantial deference is also unavailing. (See Dkt. No. 
69 at 29.) Defendants rely on Rostker v. Goldberg, 453 U.S. 57 (1981). In Rostker 
the Supreme Court considered whether the Military Selective Service Act 
(“MSSA”), which compelled draft registration for men only, was unconstitutional. 
Id. at 59. Finding that the MSSA was enacted after extensive review of legislative 
testimony, floor debates, and committee reports, the Supreme Court held that 
Congress was entitled to deference when, in “exercising the congressional 
authority to raise and support armies and make rules for their governance,” it does 
not act “unthinkingly” or “reflexively and not for any considered reason.” See id. 
at 71-72. In contrast, the prohibition on military service by transgender individuals 
was announced by President Trump on Twitter, abruptly and without any evidence 
of considered reason or deliberation. (See Dkt. No. 30 at ¶¶ 172-184.) The policy is 
therefore not entitled to Rostker deference.7 
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Because Defendants have failed to demonstrate that the policy prohibiting 

transgender individuals from serving openly is substantially related to important 
government interests, it does not survive intermediate scrutiny.8 Plaintiffs are 
therefore likely to succeed on the merits of their equal protection claim. 
  
ii. Substantive Due Process9 
 

The Court finds that Plaintiffs have established a likelihood of success on 
the merits of their substantive due process challenge. Substantive due process 
protects fundamental liberty interests in individual dignity, autonomy, and privacy 
from unwarranted government intrusion. See U.S. Const., amend. V. These 
fundamental interests include the right to make decisions concerning bodily 
integrity and self-definition central to an individual’s identity. See Obergefell v. 
Hodges, 135 S. Ct. 2584, 2584 (2015) (“The Constitution promises liberty to all 
within its reach, a liberty that includes certain specific rights that allow persons...to 
define and express their identity.”); see also Roberts v. U.S. Jaycees, 468 U.S. 609, 
619 (1984) (due process “safeguards the ability independently to define one’s 
identity that is central to any concept of liberty”). To succeed on their substantive 
due process challenge, Plaintiffs must establish a governmental intrusion upon a 
fundamental liberty interest. The Court concludes that the policy set forth in the 
Presidential Memorandum constitutes such an intrusion. The policy directly 
interferes with Plaintiffs’ ability to define and express their gender identity, and 
penalizes Plaintiffs for exercising their fundamental right to do so openly by 
depriving them of employment and career opportunities. As discussed in the 
context of Plaintiffs’ equal protection challenge, supra, Defendants have not 
demonstrated that this intrusion is necessary to further an important government 
interest. Plaintiffs are therefore likely to succeed on the merits of their substantive 
due process challenge. 
  
iii. First Amendment 
 

The Court finds that Plaintiffs have established a likelihood of success on 
the merits of their First Amendment challenge. In general, laws that regulate 
speech based on its content (i.e., because of “the topic discussed or the idea or 
message expressed”) are presumptively unconstitutional and subject to strict 
scrutiny. Reed v. Town of Gilbert, Ariz., 135 S. Ct. 2218, 2226-27 (2015). Military 
regulations on speech are permitted so long as they “restrict speech no more than is 
reasonably necessary to protect the substantial governmental interest.” Brown v. 
Glines, 444 U.S. 348, 355 (1980). 
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Plaintiffs contend the policy set forth in the Presidential Memorandum 

impermissibly burdens “speech or conduct that ‘openly’ discloses a transgender 
individual’s identity or transgender status” by subjecting openly transgender 
individuals to discharge and other adverse actions. (See Dkt. No. 30 at ¶¶ 196-197, 
234-236.) The Court agrees. The policy penalizes transgender service members—
but not others—for disclosing their gender identity, and is therefore a content-
based restriction. Even giving the government the benefit of a more deferential 
standard of review under Brown, 444 U.S. at 355, the policy does not survive. As 
discussed in the context of Plaintiffs’ equal protection challenge, supra, Defendants 
have not demonstrated that the intrusion upon protected expression furthers an 
important government interest. 
  
B. Irreparable Harm 
 

The Court finds that Plaintiffs are likely to suffer irreparable harm if an 
injunction does not issue. The Individual and Organizational Plaintiffs have 
demonstrated a likelihood of irreparable harm in the form of current and threatened 
injuries in fact, including denial of career opportunities and transition-related 
medical care, stigmatic injury, and impairment of self-expression. While 
Defendants claim these harms can be remedied with money damages (Dkt. No. 69 
at 23-24), they are incorrect. Unlike the plaintiffs in Anderson v. United States, 
612 F.2d 1112 (9th Cir. 1979) and Hartikka v. United States, 754 F.2d 1516 (9th 
Cir. 1985), who alleged harms ‘common to most discharged employees” (e.g., loss 
of income, loss of retirement, loss of relocation pay, and damage to reputation) and 
not “attributable to any unusual actions relating to the discharge itself,” Hartikka, 
754 F.2d at 1518, the harms facing the Individual Plaintiffs are directly attributable 
to the policy set forth in the Presidential Memorandum. Back pay and other 
monetary damages proposed by Defendants will not remedy the stigmatic injury 
caused by the policy, reverse the disruption of trust between service members, nor 
cure the medical harms caused by the denial of timely health care. (See Dkt. No. 
84 at 28.) Moreover, to the extent Plaintiffs are likely to succeed on the merits of 
their constitutional claims, these violations are yet another form of irreparable 
harm. See Associated Gen. Contractors, 950 F.2d at 1412 (“alleged constitutional 
infringement will often alone constitute irreparable harm.”) (citation omitted); see 
also Klein v. City of San Clemente, 584 F.3d 1196, 1207-08 (9th Cir. 2009) (“loss 
of First Amendment freedoms, for even minimal periods of time, unquestionably 
constitutes irreparable injury”) (quoting Elrod v. Burns, 427 U.S. 347, 373 (1976)). 
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Plaintiff Washington State has demonstrated a likelihood of irreparable harm 
to its sovereign and quasi-sovereign interests if it is “forced to continue to expend 
its scarce resources to support a discriminatory policy when it provides funding or 
deploys its National Guard.” (See Dkt. No. 97 at 8-9.) Washington State has also 
demonstrated that its ability to recruit and retain service personnel for the 
Washington National Guard may be irreparably harmed. See Rent-A-Center, Inc. 
v. Canyon Television & Appliance Rental, Inc., 944 F.2d 597, 603 (9th Cir. 1991) 
(“intangible injuries, such as damage to ongoing recruitment efforts and goodwill, 
qualify as irreparable harm.”). 
  
C. Balance of Equities and Public Interest 
 

The Court finds that the balance of equities and the public interest are in 
Plaintiffs’ favor. If a preliminary injunction does not issue, Plaintiffs will continue 
to suffer injuries as a result of the Presidential Memorandum, including deprivation 
of their constitutional rights. On the other hand, Defendants will face no serious 
injustice in maintaining the June 2016 Policy pending resolution of this action on 
the merits. Defendants claim they are in the process of “gathering a panel of 
experts” to study the military’s policy on transgender service members and assert, 
without explanation, that an injunction will “directly interfere with the panel’s 
work and the military’s ability to thoroughly study a complex and important issue 
regarding the composition of the armed forces.” (Dkt. No. 69 at 40.) The Court is 
not convinced that reverting to the June 2016 Policy, which was voluntarily 
adopted by DoD after extensive study and review, and which has been in place for 
over a year without documented negative effects, will harm Defendants. See Doe 
1, 2017 WL 4873042, at *33 (recognizing “considerable evidence that it is the 
discharge and banning of [transgender] individuals that would have such [negative] 
effects....”) (emphasis in original). 
  

Injunctive relief furthers the public interest as it “is always in the public 
interest to prevent the violation of a party’s constitutional rights.” Melendres v. 
Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (citations omitted). Defendants’ 
contention that the public has a strong interest in national defense does not change 
this analysis, as “[a] bare invocation of ‘national defense’ simply cannot defeat 
every motion for preliminary injunction that touches on the military.” Doe 1, 2017 
WL 4873042, at *33; Stone, 2017 WL 5589122, at *16. 
  

CONCLUSION 
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Plaintiffs have standing to bring this lawsuit challenging Defendants’ policy 
of prohibiting transgender individuals from serving openly in the military. 
Plaintiffs’ claims for violations of equal protection, substantive due process, and 
the First Amendment are properly plead and ripe for resolution, and Plaintiffs are 
entitled to a preliminary injunction to protect the status quo with regard to each of 
these claims. Plaintiffs have not properly plead a claim for violation of procedural 
due process. Therefore, the Court rules as follows: 
  
1. The Court GRANTS Defendants’ Motion to Dismiss with respect to Plaintiffs’ 
procedural due process claim; 
  
2. The Court DENIES Defendants’ Motion to Dismiss with respect to Plaintiffs’ 
equal protection, substantive due process, and First Amendment claims; 
  
3. The Court GRANTS Plaintiffs’ Motion for a Preliminary Injunction, and hereby 
enjoins Defendants and their officers, agents, servants, employees, and attorneys, 
and any other person or entity subject to their control or acting directly or 
indirectly in concert or participation with Defendants from taking any action 
relative to transgender individuals that is inconsistent with the status quo that 
existed prior to President Trump’s July 26, 2017 announcement. This Preliminary 
Injunction shall take effect immediately and shall remain in effect pending 
resolution of this action on the merits or further order of this Court. 
 
Footnotes 
 
1 
 Plaintiffs’ suit is one of four lawsuits filed in response to President Trump’s policy prohibiting 
transgender individuals from serving openly. See Doe 1 v. Trump, No. 17-1597 (CKK) (D.D.C. filed 
Aug. 9, 2017); Stone v. Trump, No. MJG-17-2459 (D. Md. filed Aug. 8, 2017); Stockmanv. Trump, No. 
17-cv-1799-JGB-KK (C.D. Cal. filed Sept. 5, 2017). The District Courts for the Districts of Columbia and 
Maryland have issued preliminary injunctions suspending enforcement of the policy. See Doe 1, 2017 
WL 4873042 (D.D.C. Oct. 30, 2017); Stone, 2017 WL 5589122 (D. Md. Nov. 21, 2017). 
 
2 
 While the Medical Care Directive includes an exception where necessary “to protect the health of 
an individual who has already begun a course of treatment to reassign his or her sex” (Dkt. No. 34, Ex. 7 
at § 2), the exception does not apply to Plaintiff Stephens and does not diminish the threat of harm he 
faces. (Dkt. No. 40 at ¶ 14.) 
 
3 
 Defendants’ claim that Plaintiffs Karnoski and D.L. would not be able to accede under the June 
2016 Policy because they have recently taken steps to transition does not compel a different finding. 
Plaintiffs’ injury “lies in the denial of an equal opportunity to compete, not the denial of the job itself,” 
and thus the Court does not “inquire into the plaintiffs’ qualifications (or lack thereof) when assessing 
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standing.” Shea v. Kerry, 796 F.3d 42, 50 (D.C. Cir. 2015) (citing Regents of Univ. of Cal. v. Bakke, 438 
U.S. 265, 280-81 & n.14 (1978) (emphasis in original)). 
 
4 
 Allen addressed racial discrimination specifically. However, the Supreme Court has also 
acknowledged stigmatic injury arising from gender-based discrimination. See Heckler, 465 U.S. at 737-
40. 
 
5 
 The Court notes that the procedural due process claim is elaborated upon in detail in Plaintiffs’ 
Motion for Preliminary Injunction and Reply. (See Dkt. Nos. 32 at 22-23; 84 at 39-40.) 
 
6 
 The June 2016 Policy also stated it was DoD’s position “consistent with the U.S. Attorney 
General’s opinion, that discrimination based on gender identity is a form of sex discrimination.” (See Dkt. 
No. 48, Ex. C at 6.) 
 
7 
 Defendants’ reliance on Goldman v. Weinberger, 475 U.S. 503 (1986), is also misplaced. See 
Doe 1, 2017 WL 4873042, at *30 n.11 (distinguishing the policy at issue in Weinberger as having been 
“based on the ‘considered professional judgment” of the military). 
 
8 
 For the same reasons, the policy is also unlikely to survive rational basis review. 
 
9 
 Having granted Defendants’ Motion to Dismiss with regard to Plaintiffs’ procedural due process 
challenge, the Court does not reach the merits of that claim at this time. 
 
 
Decisions Concerning Trump’s Transgender Service Ban 
 
Doe v. Trump, 2017 U.S. Dist. LEXIS 178892, 2017 WL 4873042 (D.D.C., Oct. 
30, 2017) (granting preliminary injunction against Trump policy). 
 
Doe 1 v. Trump, 2017 WL 6553389 (U.S. Court of Appeals, D.C. Cir., Dec. 22, 
2017) (denying motion for emergency stay of district court’s preliminary 
injunction against implementation of the ban). 
 
Karnoski v. Trump, 2017 U.S. Dist. LEXIS 213420 (W.D. Wash., Dec. 29, 2017) 
(denying motion to stay preliminary injunction against Trump policy).    
 
Stockman v. Trump, No. EDCV 17-1799 JGB (C.D. Cal., Dec. 22, 2017) (granting 
preliminary injunction against Trump policy). 
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Stone v. Trump, 2017 U.S. Dist. LEXIS 192183, 2017 WL 5589122 (D. Md., Nov. 
21, 2017) (granting preliminary injunction against Trump policy). 
 
Stone v. Trump, No. 17-2398 (4th Cir., Dec. 21, 2017) (denying stay of preliminary 
injunction against Trump policy without opinion) 
 
Other Significant Decisions: 
 
A.H. v. Minersvilile Area School District, 2017 U.S. Dist. LEXIS 193622, 2017 
WL 5632662 (M.D. Pa., Nov. 22, 2017) (Refusing to dismiss transgender student’s 
Title IX and Equal Protection claim against school district, court rejects argument 
that Trump Administration’s withdrawal of Guidance issued by Obama 
Administration requires dismissal). 
 
Barber v. Bryant, 860 F.3d 345 (5th Cir., June 22, 2017), rehearing en banc denied, 
872 F.3d 671 (5th Cir., Sept. 29, 2017), cert. denied, 2018 WL 311355 & 2018 WL 
311384 (Sup. Ct., Jan. 8, 2018) (also denying cert. in Campaign for Southern 
Equality v. Bryant) (Noted above in Part II; included here because Mississippi 
H.B. 1532 protects from any state liability or penalties persons who reject for 
religious or moral reasons the idea that a person can have a gender identity other 
than their biological sex identified at birth, and authorizing operators of sex-
specific facilities to impose a biological sex access rule).  
 
Barber v. PACTIV/Reynolds, 2017 U.S. Dist. LEXIS 179830 (W.D.North 
Carolina, Oct. 31, 2017) (Despite lack of controlling 4th Circuit precedent on 
point, refuses to dismiss transgender plaintiff’s Title VII claim, citing Price 
Waterhouse and gender stereotype theory to ground sex discrimination 
allegations). 

Baker v. Aetna Life Ins. Co., 2017 WL 131658 (N.D. Tex. Jan. 13, 2017) 
(Transgender woman employed by L-3 Communications Integrated Systems may 
pursue a sex discrimination claim under Title VII of the Civil Rights Act of 1964, 
for being denied her employer’s benefits because of her gender). 
 
Blatt v. Cabela's Retail, Inc., 2017 U.S. Dist. LEXIS 75665, 2017 WL 2178123 
(E.D. Pa. May 18, 2017) (transgender plaintiff may find protection against 
discrimination under Americans with Disabilities Act because of plaintiff’s gender 
dysphoria being considered a disability). 
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Bray v. Starbucks Corporation, 2017 WL 6567695, 2017 Minn. App. Unpub. 
LEXIS 1087 (Minn. Ct. App., Dec. 26, 2017) (Reviving transgender customer’s 
public accommodations discrimination claim against two Starbucks franchise 
coffee shops based on discourteous treatment of customer by counter-staff). 
 
Campbell v. Bruce, 2017 WL 6334221, 2018 U.S. Dist. LEXIS 209805 (W.D. 
Wisconsin, December 1, 2017) (Pro se transgender prisoners may proceed on 8th 
Amendment claim concerning the ability to shower in privacy). 
 
Cormier v. PF Fitness-Midland, 2017 Mich. App. LEXIS 893, 2017 WL 2390691 
(Mich. Ct. App., June 1, 2017) (Gym did not violate rights of female member by 
cancelling her membership due to her disagreement with policy allowing 
transgender members to use the locker room facilities consistent with their gender 
identity). 
 
 Doe v. Boyertown Area School District, 2017 U.S. Dist. LEXIS 137317, 2017 WL 
3675418 (E.D. Pa., August 25, 2017), appeal filed with 3rd Circuit, September 28, 
2017 (school district’s policy allowing transgender students to use facilities 
consistent with their gender identity did not violate constitutional, statutory or 
common law (privacy) rights of cisgender students and their parents). 
 
Evancho v. Pine-Richland School District, 237 F.Supp.3d 267 (W.D. Pa., Feb. 27, 
2017) (transgender students may pursue Equal Protection claim against school 
district that adopted policy barring them from using restroom consistent with their 
gender identity). 
 
Feldhaus, In re; Baumert, In re, 2017 Ga. App. LEXIS 14, 2017 WL 253649 (Ga. 
4th Div. Ct. App., January 20, 2017) (trial court abused discretion by denying name 
changes to transgender applicants on the ground that granting petitions would 
“mislead” the public about the biological identity of the petitioners). 
 
Gloucester County School Board v. G.G. (Gavin Grimm), 137 S. Ct. 1239 (March 
6, 2017), vacating 4th Circuit judgment and remanding for reconsideration in light 
of Trump Administration’s February 22, 2017, guidance on Title IX and 
transgender students; G.G. v. Gloucester County School Board, 853 F.3d 729 (4th 
Cir., April 18, 2017), vacating preliminary injunction against school district’s 
policy excluding transgender students from using restrooms consistent with their 
gender identity; Grimm v. Gloucester County School Board, 869 F.3d 286 (4th Cir., 
Aug. 2, 2017), remanding to district court for determination whether the action is 
mooted by Grimm’s graduation; Grimm v. Gloucester Cty. Sch. Bd., 2017 U.S. 
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App. LEXIS 16697 (4th Cir., Aug. 30, 2017), granting motion to dismiss the 
appeal.  District Court dismissed the case in an unpublished opinion as moot due to 
Grimm’s graduation. 
 
Holmes v. Jersey City Police Dep't, 449 N.J. Super. 600, 160 A.3d 41 (N.J. App. 
Div. April 27, 2017) (On claim of hostile environment for transgender detainee in 
county jail, trial court erred in applying the “severe or pervasive” standard of 
employment discrimination law; jury question whether the conduct of law 
enforcement personnel was such as to violate the N.J. Law Against Discrimination, 
which prohibits gender identity discrimination in public accommodations and 
services).  
 
In re A.S.D. a/k/a A.S., 2017 PA Super 369, 2017 Pa. Super. LEXIS 952, 2017 WL 
5575083 (Pennsylvania Super. Ct., Nov. 20, 2017) (Trial court erred in denying 
transgender name-change application without holding a hearing, and noting that in 
the absence of proof of fraudulent intent, such a name change should be routinely 
granted). 
 
In re Leyna A., 2017 Tenn. App. LEXIS 614, 2017 WL 4083644 (Tenn. Ct. App. 
Sept. 15, 2017) (Reversing trial court’s refusal to grant name change for 
transgender minor, whose parents had petitioned on her behalf; responding to 
evidence that a legal name change is therapeutic for transitioning minors). 
 
In re Name Changes of A.L. and L.S., 81 N.E.3d 283 (Indiana Ct. App., August 
10, 2017) (Allowing transgender name-change petitioners to proceed 
anonymously, in light of risk of harm from “outing” transgender people). 
 
Lafferty v. Sch. Bd. of Fairfax Cty., 293 Va. 354, 798 S.E.2d 164 (Virginia Sup. 
Ct., April 13, 2017) (Cisgender male student did not have standing to sue school 
board over its decision to let transgender students use facilities consistent with 
their gender identity; alleged “emotional distress” at the possibility of finding a 
transgender boy in the restroom was not the kind of particularized injury that 
creates standing). 
 
Prescott v. Rady Children’s Hospital-San Diego, 265 F. Supp. 3d 1090 (S.D. Cal., 
Sept. 27, 2017) (Rejecting motion to dismiss lawsuit under Affordable Care Act 
and Unruh Civil Rights Act claiming discrimination because of gender identity of 
patient; relying on Title VII and Title IX precedents to hold that ACA ban on sex 
discrimination extends to gender identity discrimination). 
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Quine v. Beard, 2017 U.S. Dist. LEXIS 65276, 2017 WL 1540758 (N.D. Calif., 
April 28, 2017) (Prison’s refusal to allow transgender inmate to wear clothing 
consistent with her gender identity is subject to heightened scrutiny under the 
Equal Protection Clause). 
 
R.M.A. by Appleberry v. Blue Springs R-IV School District, 2017 WL 3026757, 
2017 Mo. App. LEXIS 716 (Mo. App. W.D., July 18, 2017) (Missouri law against 
sex discrimination is not construed to extend to gender identity discrimination; 
upholding dismissal of transgender boy’s state law discrimination suit against 
school district). 
 
Shabazz v. Farrell, 2017 U.S. Dist. LEXIS 156661 (E.D. Calif., September 25, 
2017) (allowing transgender inmate to proceed with wide-ranging 8th Amendment 
suit challenging conditions and policies governing transgender inmates in 
California prisons). 
 
Smith v. Avanti, 249 F. Supp. 3d 1194 (D. Colo. Apr. 5, 2017) (Fair Housing Act 
protects non-traditional families from discrimination, including plaintiff same-sex 
couple, one of whom is a transgender woman). 
 
Students and Parents for Privacy v. United States Department of Education, 2017 
U.S. Dist. LEXIS 213091 (N.D. Ill., E.D., Dec. 29, 2017) (Rejecting suit by 
cisgender students and their parents challenging school district’s settlement of 
transgender student’s Title IX/14th Amendment claim concerning facilities access; 
cisgender students do not have a right under Title IX and the 14th Amendment to 
ensure that they can access restrooms without being “exposed” to transgender 
students). 
 
Thorndike v. Lisio, 2017 ME 14, 154 A.3d 624 (Maine Sup. Jud. Ct., Jan. 19, 
2017). (Unanimously affirmed ruling that a transgender man is a de facto parent of 
the two children born to his former female partner). 
 
Tovar v. Essentia Health, 857 F.3d 771 (8th Cir. May 24, 2017), petition for 
rehearing en banc denied, 2017 U.S. App. LEXIS 12171 (8th Cir. July 6, 2017) 
(Mother had standing to sue under Affordable Care Act for refusal of employment-
provided health insurance plan to cover her transgender child’s transition care 
costs). 
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Part V: Expanding Sex Discrimination Laws 
 

HIVELY v. IVY TECH COMMUNITY COLLEGE OF INDIANA 
853 F.3d 339 (7th Cir. en banc 2017) 

 

Wood, Chief Judge. 

Kimberly Hively is openly lesbian. She began teaching as a part-time, 
adjunct professor at Ivy Tech Community College’s South Bend [Indiana] campus 
in 2000. Hoping to improve her lot, she applied for at least six full-time positions 
between 2009 and 2014. These efforts were unsuccessful; worse yet, in July 2014 
her part-time contract was not renewed. Believing that Ivy Tech was spurning her 
because of her sexual orientation, she filed a pro se charge with the Equal 
Employment Opportunity Commission on December 13, 2013. It was short and to 
the point: 

I have applied for several positions at IVY TECH, fulltime, in the last 5 
years. I believe I am being blocked from fulltime employment without just 
cause. I believe I am being discriminated against based on my sexual 
orientation. I believe I have been discriminated against and that my rights 
under Title VII of the Civil Rights Act of 1964 were violated. 

After receiving a right-to-sue letter, she filed this action in the district court. 
Relying on a line of this court’s cases exemplified by Hamner v. St. Vincent Hosp. 
and Health Care Ctr., Inc., 224 F.3d 701 (7th Cir. 2000), the district court granted 
Ivy Tech’s motion and dismissed Hively’s case with prejudice. 

Now represented by the Lambda Legal Defense & Education Fund, Hively 
has appealed to this court. After an exhaustive exploration of the law governing 
claims involving discrimination based on sexual orientation, the panel affirmed.  It 
began its analysis by noting that the idea that discrimination based on sexual 
orientation is somehow distinct from sex discrimination originated with dicta in 
Ulane v. Eastern Airlines, Inc., 742 F.2d 1081 (7th Cir. 1984).  Ulane stated (as if 
this resolved matters) that Title VII’s prohibition against sex discrimination 
“implies that it is unlawful to discriminate against women because they are women 
and against men because they are men.”  From this truism, we deduced that 
“Congress had nothing more than the traditional notion of ‘sex’ in mind when it 
voted to outlaw sex discrimination....” Doe v. City of Belleville, Ill., 119 F.3d 563, 
572 (7th Cir. 1997), cert. granted, judgment vacated sub nom. City of Belleville v. 
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Doe, 523 U.S. 1001 (1998), abrogated by Oncale v. Sundowner Offshore Servs., 
Inc., 523 U.S. 75 (1998). 

Later cases in this court, including Hamm v. Weyauwega Milk Prods., 332 
F.3d 1058 (7th Cir. 2003), Hamner, and Spearman v. Ford Motor Co., 231 F.3d 
1080, 1085 (7th Cir. 2000), have accepted this as settled law. Almost all of our 
sister circuits have understood the law in the same way. See, e.g., Higgins v. New 
Balance Athletic Shoe, Inc., 194 F.3d 252, 259 (1st Cir. 1999); Dawson v. Bumble 
& Bumble, 398 F.3d 211, 217 (2d Cir. 2005); Prowel v. Wise Bus. Forms, Inc., 
579 F.3d 285, 290 (3d Cir. 2009); Wrightson v. Pizza Hut of Am., Inc., 99 F.3d 
138, 143 (4th Cir. 1996); Blum v. Gulf Oil Corp., 597 F.2d 936, 938 (5th Cir. 
1979); Kalich v. AT&T Mobility, LLC, 679 F.3d 464, 471 (6th Cir. 2012); 
Williamson v. A.G. Edwards & Sons, Inc., 876 F.2d 69, 70 (8th Cir. 1989); 
Medina v. Income Support Div., 413 F.3d 1131, 1135 (10th Cir. 2005); Fredette v. 
BVP Mgmt. Assocs., 112 F.3d 1503, 1510 (11th Cir. 1997). A panel of the 
Eleventh Circuit, recognizing that it was bound by the Fifth Circuit’s precedent in 
Blum, 597 F.2d 936, recently reaffirmed (by a 2–1 vote) that it could not recognize 
sexual orientation discrimination claims under Title VII. Evans v. Georgia Reg’l 
Hosp., 850 F.3d 1248, 1255–57 (11th Cir. 2017). On the other hand, the Second 
Circuit recently found that an openly gay male plaintiff pleaded a claim of gender 
stereotyping that was sufficient to survive dismissal. The court observed that one 
panel lacked the power to reconsider the court’s earlier decision holding that 
sexual orientation discrimination claims were not cognizable under Title VII. 
Christiansen v. Omnicom Group, Inc., 852 F.3d 195 (2d Cir. Mar. 27, 2017) (per 
curiam). Nonetheless, two of the three judges, relying on many of the same 
arguments presented here, noted in concurrence that they thought their court ought 
to consider revisiting that precedent in an appropriate case. Id. at 198–99 
(Katzmann, J., concurring). Notable in its absence from the debate over the proper 
interpretation of the scope of Title VII’s ban on sex discrimination is the United 
States Supreme Court. 

That is not because the Supreme Court has left this subject entirely to the 
side. To the contrary, as the panel recognized, over the years the Court has issued 
several opinions that are relevant to the issue before us. Key among those decisions 
are Price Waterhouse v. Hopkins, 490 U.S. 228, (1989), and Oncale v. Sundowner 
Offshore Servs., Inc., 523 U.S. 75 (1998). Price Waterhouse held that the practice 
of gender stereotyping falls within Title VII’s prohibition against sex 
discrimination, and Oncale clarified that it makes no difference if the sex of the 
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harasser is (or is not) the same as the sex of the victim. Our panel frankly 
acknowledged how difficult it is “to extricate the gender nonconformity claims 
from the sexual orientation claims.” That effort, it commented, has led to a 
“confused hodge-podge of cases.” It also noted that “all gay, lesbian and bisexual 
persons fail to comply with the sine qua non of gender stereotypes — that all men 
should form intimate relationships only with women, and all women should form 
intimate relationships only with men.” Especially since the Supreme Court’s 
recognition that the Due Process and Equal Protection Clauses of the Constitution 
protect the right of same-sex couples to marry, Obergefell v. Hodges, 135 S. Ct. 
2584 (2015), bizarre results ensue from the current regime. As the panel noted, it 
creates “a paradoxical legal landscape in which a person can be married on 
Saturday and then fired on Monday for just that act.”  Finally, the panel 
highlighted the sharp tension between a rule that fails to recognize that 
discrimination on the basis of the sex with whom a person associates is a form of 
sex discrimination, and the rule, recognized since Loving v. Virginia, 388 U.S. 1 
(1967), that discrimination on the basis of the race with whom a person associates 
is a form of racial discrimination. 

Despite all these problems, the panel correctly noted that it was bound by 
this court’s precedents . . .  

II 

A 

The question before us is not whether this court can, or should, “amend” 
Title VII to add a new protected category to the familiar list of “race, color, 
religion, sex, or national origin.” 42 U.S.C. § 2000e-2(a). Obviously that lies 
beyond our power. We must decide instead what it means to discriminate on the 
basis of sex, and in particular, whether actions taken on the basis of sexual 
orientation are a subset of actions taken on the basis of sex.  This is a pure question 
of statutory interpretation and thus well within the judiciary’s competence. 

Much ink has been spilled about the proper way to go about the task of 
statutory interpretation. One can stick, to the greatest extent possible, to the 
language enacted by the legislature; one could consult the legislative history that 
led up to the bill that became law; one could examine later actions of the 
legislature (i.e. efforts to amend the law and later enactments) for whatever light 
they may shed; and one could use a combination of these methods.  
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Few people would insist that there is a need to delve into secondary sources 
if the statute is plain on its face. Even if it is not pellucid, the best source for 
disambiguation is the broader context of the statute that the legislature — in this 
case, Congress — passed. This is uncontroversial when the reading seems 
consistent with the conventional wisdom about the reach of the law. It becomes 
somewhat harder to swallow if the language reveals suspected or actual unintended 
consequences. It is then that some have thought that legislative history should be 
used to block a particular reading of a statute. Legislative history, however, is 
notoriously malleable. Even worse is the temptation to try to divine the 
significance of unsuccessful legislative efforts to change the law. Those failures 
can mean almost anything, ranging from the lack of necessity for a proposed 
change because the law already accomplishes the desired goal, to the undesirability 
of the change because a majority of the legislature is happy with the way the courts 
are currently interpreting the law, to the irrelevance of the non-enactment, when it 
is attributable to nothing more than legislative logrolling or gridlock that had 
nothing to do with its merits. 

Ivy Tech sets great store on the fact that Congress has frequently considered 
amending Title VII to add the words “sexual orientation” to the list of prohibited 
characteristics, yet it has never done so. Many of our sister circuits have also noted 
this fact. In our view, however, it is simply too difficult to draw a reliable inference 
from these truncated legislative initiatives to rest our opinion on them. The 
goalposts have been moving over the years, as the Supreme Court has shed more 
light on the scope of the language that already is in the statute: no sex 
discrimination. 

The dissent makes much of the fact that Congresses acting more than thirty 
years after the passage of Title VII made use of the term “sexual orientation” to 
prohibit discrimination or violence on that basis in statutes such as the Violence 
against Women Act and the federal Hate Crimes Act. But this gets us no closer to 
answering the question at hand, for Congress may certainly choose to use both a 
belt and suspenders to achieve its objectives, and the fact that “sex” and “sexual 
orientation” discrimination may overlap in later statutes is of no help in 
determining whether sexual orientation discrimination is discrimination on the 
basis of sex for the purposes of Title VII.   

Moreover, the agency most closely associated with this law, the Equal 
Employment Opportunity Commission, in 2015 announced that it now takes the 
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position that Title VII’s prohibition against sex discrimination encompasses 
discrimination on the basis of sexual orientation. See Baldwin v. Foxx, 2015 WL 
4397641 (July 15, 2015). Our point here is not that we have a duty to defer to the 
EEOC’s position. We assume for present purposes that no such duty exists. But the 
Commission’s position may have caused some in Congress to think that legislation 
is needed to carve sexual orientation out of the statute, not to put it in. In the end, 
we have no idea what inference to draw from congressional inaction or later 
enactments, because there is no way of knowing what explains each individual 
member’s votes, much less what explains the failure of the body as a whole to 
change this 1964 statute. 

Our interpretive task is guided instead by the Supreme Court’s approach in 
the closely related case of Oncale, where it had this to say as it addressed the 
question whether Title VII covers sexual harassment inflicted by a man on a male 
victim: 

We see no justification in the statutory language or our precedents for a 
categorical rule excluding same-sex harassment claims from the coverage of 
Title VII. As some courts have observed, male-on-male sexual harassment in 
the workplace was assuredly not the principal evil Congress was concerned 
with when it enacted Title VII. But statutory prohibitions often go beyond 
the principal evil to cover reasonably comparable evils, and it is ultimately 
the provisions of our laws rather than the principal concerns of our 
legislators by which we are governed. Title VII prohibits “discriminat[ion] 
... because of ... sex” in the “terms” or “conditions” of employment. Our 
holding that this includes sexual harassment must extend to sexual 
harassment of any kind that meets the statutory requirements. 

523 U.S. at 79–80. The Court could not have been clearer: the fact that the 
enacting Congress may not have anticipated a particular application of the law 
cannot stand in the way of the provisions of the law that are on the books. 

It is therefore neither here nor there that the Congress that enacted the Civil 
Rights Act in 1964 and chose to include sex as a prohibited basis for employment 
discrimination (no matter why it did so) may not have realized or understood the 
full scope of the words it chose. Indeed, in the years since 1964, Title VII has been 
understood to cover far more than the simple decision of an employer not to hire a 
woman for Job A, or a man for Job B. The Supreme Court has held that the 
prohibition against sex discrimination reaches sexual harassment in the workplace, 
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see Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57 (1986), including same-sex 
workplace harassment, see Oncale; it reaches discrimination based on actuarial 
assumptions about a person’s longevity, see City of Los Angeles, Dep’t of Water 
and Power v. Manhart, 435 U.S. 702 (1978); and it reaches discrimination based on 
a person’s failure to conform to a certain set of gender stereotypes, see Hopkins. It 
is quite possible that these interpretations may also have surprised some who 
served in the 88th Congress. Nevertheless, experience with the law has led the 
Supreme Court to recognize that each of these examples is a covered form of sex 
discrimination. 

B 

Hively offers two approaches in support of her contention that “sex 
discrimination” includes discrimination on the basis of sexual orientation. The first 
relies on the tried-and-true comparative method in which we attempt to isolate the 
significance of the plaintiff’s sex to the employer’s decision: has she described a 
situation in which, holding all other things constant and changing only her sex, she 
would have been treated the same way? The second relies on the Loving v. 
Virginia, 388 U.S. 1 (1967), line of cases, which she argues protect her right to 
associate intimately with a person of the same sex. Although the analysis differs 
somewhat, both avenues end up in the same place: sex discrimination. 

1 

It is critical, in applying the comparative method, to be sure that only the 
variable of the plaintiff’s sex is allowed to change. The fundamental question is not 
whether a lesbian is being treated better or worse than gay men, bisexuals, or 
transsexuals, because such a comparison shifts too many pieces at once. Framing 
the question that way swaps the critical characteristic (here, sex) for both the 
complainant and the comparator and thus obscures the key point — whether the 
complainant’s protected characteristic played a role in the adverse employment 
decision. The counterfactual we must use is a situation in which Hively is a man, 
but everything else stays the same: in particular, the sex or gender of the partner. 

Hively alleges that if she had been a man married to a woman (or living with 
a woman, or dating a woman) and everything else had stayed the same, Ivy Tech 
would not have refused to promote her and would not have fired her. This 
describes paradigmatic sex discrimination. To use the phrase from Ulane, Ivy Tech 
is disadvantaging her because she is a woman. Nothing in the complaint hints that 
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Ivy Tech has an anti-marriage policy that extends to heterosexual relationships, or 
for that matter even an anti-partnership policy that is gender-neutral. 

Viewed through the lens of the gender non-conformity line of cases, Hively 
represents the ultimate case of failure to conform to the female stereotype (at least 
as understood in a place such as modern America, which views heterosexuality as 
the norm and other forms of sexuality as exceptional): she is not heterosexual. Our 
panel described the line between a gender nonconformity claim and one based on 
sexual orientation as gossamer-thin; we conclude that it does not exist at all.  
Hively’s claim is no different from the claims brought by women who were 
rejected for jobs in traditionally male workplaces, such as fire departments, 
construction, and policing. The employers in those cases were policing the 
boundaries of what jobs or behaviors they found acceptable for a woman (or in 
some cases, for a man). 

This was the critical point that the Supreme Court was making in Hopkins. 
And even before Hopkins, courts had found sex discrimination in situations where 
women were resisting stereotypical roles. As far back as 1971, the Supreme Court 
held that Title VII does not permit an employer to refuse to hire women with pre-
school-age children, but not men. Phillips v. Martin Marietta Corp., 400 U.S. 542 
(1971). Around the same time, this court held that Title VII “strikes at the entire 
spectrum of disparate treatment of men and women resulting from sex 
stereotypes,” Sprogis v. United Air Lines, Inc., 444 F.2d 1194, 1198 (7th Cir. 
1971), and struck down a rule requiring only the female employees to be 
unmarried. In both those instances, the employer’s rule did not affect every woman 
in the workforce. Just so here: a policy that discriminates on the basis of sexual 
orientation does not affect every woman, or every man, but it is based on 
assumptions about the proper behavior for someone of a given sex. The 
discriminatory behavior does not exist without taking the victim’s biological sex 
(either as observed at birth or as modified, in the case of transsexuals) into account. 
Any discomfort, disapproval, or job decision based on the fact that the complainant 
— woman or man — dresses differently, speaks differently, or dates or marries a 
same-sex partner, is a reaction purely and simply based on sex. That means that it 
falls within Title VII’s prohibition against sex discrimination, if it affects 
employment in one of the specified ways. 

The virtue of looking at comparators and paying heed to gender non-
conformity is that this process sheds light on the interpretive question raised by 
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Hively’s case: is sexual-orientation discrimination a form of sex discrimination, 
given the way in which the Supreme Court has interpreted the word “sex” in the 
statute? The dissent criticizes us for not trying to rule out sexual-orientation 
discrimination by controlling for it in our comparator example and for not placing 
any weight on the fact that if someone had asked Ivy Tech what its reasons were at 
the time of the discriminatory conduct, it probably would have said “sexual 
orientation,” not “sex.” We assume that this is true, but this thought experiment 
does not answer the question before us — instead, it begs that question. It commits 
the logical fallacy of assuming the conclusion it sets out to prove. It makes no 
sense to control for or rule out discrimination on the basis of sexual orientation if 
the question before us is whether that type of discrimination is nothing more or less 
than a form of sex discrimination. Repeating that the two are different, as the 
dissent does at numerous points, also does not advance the analysis. 

2 

Hively also has argued that action based on sexual orientation is sex 
discrimination under the associational theory. It is now accepted that a person who 
is discriminated against because of the protected characteristic of one with whom 
she associates is actually being disadvantaged because of her own traits. This line 
of cases began with Loving, in which the Supreme Court held that “restricting the 
freedom to marry solely because of racial classifications violates the central 
meaning of the Equal Protection Clause.” The Court rejected the argument that 
miscegenation statutes do not violate equal protection because they “punish 
equally both the white and the Negro participants in an interracial marriage.” When 
dealing with a statute containing racial classifications, it wrote, “the fact of equal 
application does not immunize the statute from the very heavy burden of 
justification” required by the Fourteenth Amendment for lines drawn by race. 

In effect, both parties to the interracial marriage were being denied 
important rights by the state solely on the basis of their race. This point by now has 
been recognized for many years. . . . The fact that we now accept this analysis tells 
us nothing, however, about the world in 1967, when Loving reached the Supreme 
Court. The dissent implies that we are adopting an anachronistic view of Title VII, 
enacted just three years before Loving, but it is the dissent’s understanding of 
Loving and the miscegenation laws that is an anachronism. Thanks to Loving and 
the later cases we mentioned, society understands now that such laws are (and 
always were) inherently racist. . . . If we were to change the sex of one partner in a 
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lesbian relationship, the outcome would be different. This reveals that the 
discrimination rests on distinctions drawn according to sex. 

. . . The text of the statute draws no distinction, for this purpose, among the 
different varieties of discrimination it addresses — a fact recognized by the 
Hopkins plurality. This means that to the extent that the statute prohibits 
discrimination on the basis of the race of someone with whom the plaintiff 
associates, it also prohibits discrimination on the basis of the national origin, or the 
color, or the religion, or (as relevant here) the sex of the associate. No matter 
which category is involved, the essence of the claim is that the plaintiff would not 
be suffering the adverse action had his or her sex, race, color, national origin, or 
religion been different. 

III 

It would require considerable calisthenics to remove the “sex” from “sexual 
orientation.” The effort to do so has led to confusing and contradictory results, as 
our panel opinion illustrated so well.  The EEOC concluded, in its Baldwin 
decision, that such an effort cannot be reconciled with the straightforward language 
of Title VII . . . .   This is not to say that authority to the contrary does not exist. As 
we acknowledged at the outset of this opinion, it does. But this court sits en banc 
to consider what the correct rule of law is now in light of the Supreme Court’s 
authoritative interpretations, not what someone thought it meant one, ten, or twenty 
years ago. The logic of the Supreme Court’s decisions, as well as the common-
sense reality that it is actually impossible to discriminate on the basis of sexual 
orientation without discriminating on the basis of sex, persuade us that the time has 
come to overrule our previous cases that have endeavored to find and observe that 
line. 

[Posner, Circuit Judge, concurring, suggested that the court could reach the same 
result by embracing the common law method of adjusting old laws to 
contemporary needs as a matter of policy, and leaving it to the legislature to 
intervene if it disagreed with the adjustment.  His lengthy argument, devoted to his 
philosophy of the role of appellate courts in interpreting older statutes, is worth 
reading but too long for inclusion here.] 

Flaum, Circuit Judge, joined by Ripple, Circuit Judge, concurring. 

. . .  Setting aside the treatment in the majority and dissenting opinions of 
sexual orientation as a freestanding concept, I conclude discrimination against an 
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employee on the basis of their homosexuality is necessarily, in part, discrimination 
based on their sex. Fundamental to the definition of homosexuality is the sexual 
attraction to individuals of the “same sex.” One cannot consider a person’s 
homosexuality without also accounting for their sex: doing so would render 
“same” and “own” meaningless. As such, discriminating against that employee 
because they are homosexual constitutes discriminating against an employee 
because of (A) the employee’s sex, and (B) their sexual attraction to individuals of 
the same sex. And “sex,” under Title VII, is an enumerated trait. 

  This raises the question: Does Title VII’s text require a plaintiff to show that 
an employer discriminated against them solely “because of” an enumerated trait? 
Again, I turn to the text, which clearly states:  “Except as otherwise provided in 
this subchapter, an unlawful employment practice is established when the 
complaining party demonstrates that ... sex ... was a motivating factor for any 
employment practice, even though other factors also motivated the practice.”  42 
U.S.C. § 2000e-2(m). Congress added this amendment to Title VII partially in 
response to the Supreme Court’s plurality decision in Hopkins, in which the Court 
stated: 

[S]ince we know that the words “because of” do not mean “solely because 
of,” we also know that Title VII meant to condemn even those decisions 
based on a mixture of legitimate and illegitimate considerations. When, 
therefore, an employer considers both gender and legitimate factors at the 
time of making a decision, that decision was “because of” sex and the other, 
legitimate considerations.... We need not leave our common sense at the 
doorstep when we interpret a statute. It is difficult for us to imagine that, in 
the simple words “because of,” Congress meant to obligate a plaintiff to 
identify the precise causal role played by legitimate and illegitimate 
motivations in the employment decision she challenges. We conclude, 
instead, that Congress meant to obligate her to prove that the employer relied 
upon sex-based considerations in coming to its decision. 

490 U.S. at 241–242. The Court made clear that “[t]he critical inquiry ... is whether 
gender was a factor in the employment decision” when it was made. So if 
discriminating against an employee because she is homosexual is equivalent to 
discriminating against her because she is (A) a woman who is (B) sexually 
attracted to women, then it is motivated, in part, by an enumerated trait: the 
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employee’s sex. That is all an employee must show to successfully allege a Title 
VII claim. . . .  

Sykes, Circuit Judge, with whom Bauer and Kanne, Circuit Judges, join, 
dissenting. 

. . . The question before the en banc court is one of statutory interpretation. 
The majority deploys a judge-empowering, common-law decision method that 
leaves a great deal of room for judicial discretion. So does Judge Posner in his 
concurrence. Neither is faithful to the statutory text, read fairly, as a reasonable 
person would have understood it when it was adopted. The result is a statutory 
amendment courtesy of unelected judges. Judge Posner admits this; he embraces 
and argues for this conception of judicial power. The majority does not, preferring 
instead to smuggle in the statutory amendment under cover of an aggressive 
reading of loosely related Supreme Court precedents. Either way, the result is the 
same: the circumvention of the legislative process by which the people govern 
themselves. 

Respect for the constraints imposed on the judiciary by a system of written 
law must begin with fidelity to the traditional first principle of statutory 
interpretation: When a statute supplies the rule of decision, our role is to give effect 
to the enacted text, interpreting the statutory language as a reasonable person 
would have understood it at the time of enactment. We are not authorized to infuse 
the text with a new or unconventional meaning or to update it to respond to 
changed social, economic, or political conditions. 

  

Judicial statutory updating, whether overt or covert, cannot be reconciled 
with the constitutional design. The Constitution establishes a procedure for 
enacting and amending statutes: bicameralism and presentment. Needless to say, 
statutory amendments brought to you by the judiciary do not pass through this 
process. That is why a textualist decision method matters: When we assume the 
power to alter the original public meaning of a statute through the process of 
interpretation, we assume a power that is not ours. The Constitution assigns the 
power to make and amend statutory law to the elected representatives of the 
people. However welcome today’s decision might be as a policy matter, it comes at 
a great cost to representative self-government. 

I 
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. . . . Sexual orientation is not on the list of forbidden categories of 
employment discrimination, and we have long and consistently held that 
employment decisions based on a person’s sexual orientation do not classify 
people on the basis of sex and thus are not covered by Title VII’s prohibition of 
discrimination “because of sex.” This interpretation has been stable for many 
decades and is broadly accepted; all circuits agree that sexual-orientation 
discrimination is a distinct form of discrimination and is not synonymous with sex 
discrimination.   

Today the court jettisons the prevailing interpretation and installs the polar 
opposite. Suddenly sexual-orientation discrimination is sex discrimination and thus 
is actionable under Title VII. What justification is offered for this radical change in 
a well-established, uniform interpretation of an important — indeed, 
transformational — statute? My colleagues take note of the Supreme Court’s 
“absence from the debate.” What debate? There is no debate, at least not in the 
relevant sense. Our long-standing interpretation of Title VII is not an outlier. From 
the statute’s inception to the present day, the appellate courts have unanimously 
and repeatedly read the statute the same way, as my colleagues must and do 
acknowledge. The Supreme Court has had no need to weigh in, and the unanimity 
among the courts of appeals strongly suggests that our long-settled interpretation is 
correct. 

Of course there is a robust debate on this subject in our culture, media, and 
politics. Attitudes about gay rights have dramatically shifted in the 53 years since 
the Civil Rights Act was adopted. Lambda Legal’s proposed new reading of Title 
VII — offered on behalf of plaintiff Kimberly Hively at the appellate stage of this 
litigation — has a strong foothold in current popular opinion.  This striking cultural 
change informs a case for legislative change and might eventually persuade the 
people’s representatives to amend the statute to implement a new public policy. 
But it does not bear on the sole inquiry properly before the en banc court: Is the 
prevailing interpretation of Title VII — that discrimination on the basis of sexual 
orientation is different in kind and not a form of sex discrimination—wrong as an 
original matter? 

A 

On that question Lambda Legal has not carried its burden of legal 
persuasion. To be clear, I agree with my colleagues that the proposed new 
interpretation is not necessarily incorrect simply because no one in the 1964 
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Congress that adopted Title VII intended or anticipated its application to sexual-
orientation discrimination. The subjective intentions of the legislators do not 
matter. Statutory interpretation is an objective inquiry that looks for the meaning 
the statutory language conveyed to a reasonable person at the time of enactment. 
The objective meaning of the text is not delimited by what individual lawmakers 
specifically had in mind when they voted for the statute. The Supreme Court made 
this point clear in Oncale when it said that “statutory prohibitions often go beyond 
the principal evil to cover reasonably comparable evils, and it is ultimately the 
provisions of our laws rather than the principal concerns of our legislators by 
which we are governed.” Broadly worded statutes are regularly applied to 
circumstances beyond the subjective contemplation of the lawmakers who adopted 
the text. 

That much is uncontroversial. Indeed, it derives from a foundational rule-of-
law principle: 

[I]t is simply incompatible with democratic government, or indeed, even 
with fair government, to have the meaning of a law determined by what the 
lawgiver meant, rather than by what the lawgiver promulgated.... [Ours is a] 
government of laws, not of men. Men may intend what they will; but it is 
only the laws that they enact which bind us. 

ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL 
COURTS AND THE LAW 17 (Amy Gutmann ed., 1997). 

So as a matter of interpretive method, I agree with my colleagues that the 
scope of Title VII is not limited by the subjective intentions of the enacting 
legislators.   

B 

That is where our agreement ends. The en banc majority rests its new 
interpretation of sex discrimination on a thought experiment drawn from the “tried-
and-true” comparative method of proof often used by plaintiffs in discrimination 
cases. The majority also invokes Loving v. Virginia, the Supreme Court’s historic 
decision striking down Virginia’s miscegenation laws under the Fourteenth 
Amendment’s Equal Protection Clause, as well as cases involving sex 
stereotyping, most prominently Price Waterhouse v. Hopkins. 

But the analysis must begin with the statutory text; it largely ends there too. 
Is it even remotely plausible that in 1964, when Title VII was adopted, a 
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reasonable person competent in the English language would have understood that a 
law banning employment discrimination “because of sex” also banned 
discrimination because of sexual orientation? The answer is no, of course not.  “It 
is a fundamental canon of statutory construction that, unless otherwise defined, 
words will be interpreted as taking their ordinary, contemporary, common 
meaning.” Sandifer v. U.S. Steel Corp., 134 S. Ct. 870, 876 (2014). The word 
“contemporary” as used here means contemporaneous with the statute’s enactment, 
not “contemporary” as in “now.” The interpretive inquiry looks to the original 
public meaning of the statutory text. 

Title VII does not define discrimination “because of sex.” In common, 
ordinary usage in 1964 — and now, for that matter — the word “sex” means 
biologically male or female; it does not also refer to sexual orientation. . . . To a 
fluent speaker of the English language — then and now — the ordinary meaning of 
the word “sex” does not fairly include the concept of “sexual orientation.” The two 
terms are never used interchangeably, and the latter is not subsumed within the 
former; there is no overlap in meaning. Contrary to the majority’s vivid rhetorical 
claim, it does not take “considerable calisthenics” to separate the two. The words 
plainly describe different traits, and the separate and distinct meaning of each term 
is easily grasped. More specifically to the point here, discrimination “because of 
sex” is not reasonably understood to include discrimination based on sexual 
orientation, a different immutable characteristic. Classifying people by sexual 
orientation is different than classifying them by sex. The two traits are 
categorically distinct and widely recognized as such. There is no ambiguity or 
vagueness here. . . . Because sexual-orientation discrimination is not synonymous 
with sex discrimination in ordinary usage, Title VII does not prohibit sexual-
orientation discrimination. Not expressly (obviously), and not by fair implication 
either. 

C 

This commonsense understanding is confirmed by the language Congress 
uses when it does legislate against sexual-orientation discrimination. For example, 
the Violence Against Women Act prohibits funded programs and activities from 
discriminating “on the basis of actual or perceived race, color, religion, national 
origin, sex, gender identity, ... sexual orientation, or disability.” 42 U.S.C. § 
13925(b) (13)(A).  If sex discrimination is commonly understood to encompass 
sexual-orientation discrimination, then listing the two categories separately, as this 
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statute does, is needless surplusage. The federal Hate Crimes Act is another 
example. It imposes a heightened punishment for causing or attempting to cause 
bodily injury “to any person, because of the actual or perceived religion, national 
origin, gender, sexual orientation, gender identity, or disability of any person.” 18 
U.S.C. § 249(a)(2)(A).  Other examples can be found elsewhere in the U.S. Code. . 
. .  State and local antidiscrimination laws likewise distinguish between sex 
discrimination and sexual-orientation discrimination by listing them separately as 
distinct forms of unlawful discrimination.  I could go on, but the point has been 
made. This uniformity of usage is powerful objective evidence that sexual-
orientation discrimination is broadly recognized as an independent category of 
discrimination and is not synonymous with sex discrimination. 

II 

My colleagues in the majority superficially acknowledge Ulane’s “truism” 
that sex discrimination is discrimination based on a person’s biological sex. As 
they see it, however, even if sex discrimination is understood in the ordinary way, 
sexual-orientation discrimination is sex discrimination because “it is actually 
impossible to discriminate on the basis of sexual orientation without discriminating 
on the basis of sex.”  Not true. An employer who refuses to hire homosexuals is 
not drawing a line based on the job applicant’s sex. He is not excluding gay men 
because they are men and lesbians because they are women. His discriminatory 
motivation is independent of and unrelated to the applicant’s sex. Sexism 
(misandry and misogyny) and homophobia are separate kinds of prejudice that 
classify people in distinct ways based on different immutable characteristics. 
Simply put, sexual-orientation discrimination doesn’t classify people by sex; it 
doesn’t draw male/female distinctions but instead targets homosexual men and 
women for harsher treatment than heterosexual men and women. 

The majority opinion merges these two distinct categories of discrimination 
by misapplying the comparative method of proof often used by plaintiffs in 
discrimination cases. As a threshold matter, it’s important to note that as used here, 
the comparative method is not serving its usual and intended purpose; it is not 
invoked as a method of proof or a technique for evaluating the sufficiency of the 
plaintiff’s allegations or evidence. That’s because Hively has not, of course, raised 
a claim of sex discrimination. She does not allege that Ivy Tech refused to promote 
her to full-time professor and canceled her part-time teaching contract because of 
her sex; she does not claim that she was treated differently than a similarly situated 
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man. She alleges that Ivy Tech took these adverse actions against her because she 
is a lesbian, not because she is a woman. So the majority’s discussion of what 
Hively “alleges” . . . is seriously misleading.  This appeal has nothing to do with 
Hively’s factual allegations. We have only a legal question about the meaning of 
Title VII. Lambda Legal is advancing a creative new legal argument for 
reinterpreting Title VII, deploying the comparative method not as a method of 
proof (its normal and intended function) but as a thought experiment with the end 
of imbuing the statute with a new meaning that it did not bear at its inception. 

This highlights a deeper problem with the court’s comparative analysis. The 
purpose of the comparative method is to isolate whether a statutorily forbidden 
motivation is at work as a factual matter — in a sex-discrimination case, to isolate 
whether the defendant employer took a particular adverse employment action 
against a particular female employee because she is a woman or against a 
particular male employee because he is a man. Title VII’s “intentional 
discrimination provision prohibits certain motives” for taking adverse job actions, 
EEOC v. Abercrombie & Fitch Stores, Inc., 135 S.Ct. 2028, 2033 (2015), so as a 
required factual element of the claim, the plaintiff must prove that the employer 
actually acted with the intent or motive to discriminate on the basis of a statutorily 
protected trait when he made the employment decision in question. 

The comparative method of proof is a useful technique for uncovering the 
employer’s real motive for taking the challenged action. Comparing the plaintiff to 
a similarly situated employee of the opposite sex can help the fact finder determine 
whether the employer was actually motivated by the plaintiff’s sex or acted for 
some other reason. It’s a device for ferreting out a prohibited discriminatory 
motive as an actual cause of the adverse employment action; it does this by 
controlling for other possible motives. If a female plaintiff can point to a male 
employee who is identical to her in every material respect and was treated more 
favorably, then the fact finder can draw an inference that the unfavorable treatment 
was actually motivated by the plaintiff’s sex. 

Here the majority is not using the comparative method to isolate whether Ivy 
Tech was actually motivated by Hively’s sex when it refused to promote her to 
full-time professor and canceled her part-time teaching contract. To repeat, Hively 
does not make that allegation. Her factual claim is that Ivy Tech refused to 
promote her and canceled her contract because she is a lesbian. The only question 
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for us is whether that claim — her real claim — is actionable under Title VII as a 
matter of law. That’s a pure question of statutory interpretation. 

But the comparative method of proof is an evidentiary test; it is not an 
interpretive tool. It tells us nothing about the meaning or scope of Title VII. In 
ordinary English usage, sexual-orientation discrimination is a distinct form of 
discrimination and is not synonymous with sex discrimination. That’s the plain 
meaning of Title VII’s text as originally understood. An evidentiary test like the 
comparative method of proof has no work to do here and is utterly out of place. 

Moreover, the majority distorts the comparative method by opportunistically 
framing the comparison. If the aim is to isolate actual discriminatory motive based 
on the plaintiff’s sex, then we must hold everything constant except the plaintiff’s 
sex. But my colleagues load the dice by changing two variables — the plaintiff’s 
sex and sexual orientation — to arrive at the hypothetical comparator. The court’s 
reasoning essentially distills to this: If we compare Hively, a homosexual woman, 
to hypothetical Professor A, a heterosexual man, we can see that Ivy Tech is 
actually disadvantaging Hively because she is a woman.  

As a test for isolating an actual case of sex discrimination, that way of 
framing the comparative question doesn’t do the trick. Simply put, the comparison 
can’t do its job of ruling in sex discrimination as the actual reason for the 
employer’s decision (by ruling out other possible motivations) if we’re not 
scrupulous about holding everything constant except the plaintiff’s sex. That 
includes the plaintiff’s sexual orientation. If we’re really serious about trying to 
isolate whether sex discrimination played a role in a specific employment decision, 
the test must exclude other factors that may have been decisive. . . .  

My colleagues insist that “[t]he virtue of looking at comparators ... is that 
this process sheds light on the interpretive question raised by Hively’s case: is 
sexual-orientation discrimination a form of sex discrimination, given the way in 
which the Supreme Court has interpreted the word ‘sex’ in the statute?” I have two 
responses. First, at the risk of repeating myself, the point of “looking at 
comparators” in Title VII cases is to see if the evidentiary record permits a factual 
inference of actual discriminatory motive; the comparative method has no 
interpretive function. Second, the Supreme Court has never deployed an abstract 
version of the comparative method of proof to illuminate the original meaning or 
scope of Title VII, nor has it even hinted that such an abstraction is a proper 



	  

91	  
	  

interpretive tool. For good reason. Ordinary people do not use abstract thought 
experiments to ascribe meaning to texts. 

III 

A 

The majority also draws on Loving. . .  This case is not a variant of Loving. 
Miscegenation laws plainly employ invidious racial classifications; they are 
inherently racially discriminatory. In contrast, sexual-orientation discrimination 
springs from a wholly different kind of bias than sex discrimination. The two 
forms of discrimination classify people based on different traits and thus are not 
the same. 

In Loving, Virginia tried to defend its anti-miscegenation regime by insisting 
that miscegenation statutes do not actually discriminate based on race because both 
the black and white spouses in an interracial marriage are punished equally. The 
Supreme Court made short work of that specious argument: “We deal here with 
statutes containing racial classifications, and the fact of equal application does not 
immunize the statutes from the very heavy burden of justification which the 
Fourteenth Amendment has traditionally required of state statutes drawn according 
to race.”  The Court went on to explain that the “clear and central purpose of the 
Fourteenth Amendment was to eliminate all official state sources of invidious 
racial discrimination in the States.” The Court continued with this: “There can be 
no question but that Virginia’s miscegenation statutes rest solely upon distinctions 
drawn according to race. The statutes proscribe generally accepted conduct if 
engaged in by members of different races.” After explaining that the “penalties for 
miscegenation arose as an incident to slavery,” and are “designed to maintain 
White Supremacy,” the Court announced its holding: “There can be no doubt that 
restricting the freedom to marry solely because of racial classifications violates the 
central meaning of the Equal Protection Clause.”  

As these passages from the Court’s opinion make clear, Loving rests on the 
inescapable truth that miscegenation laws are inherently racist. They are premised 
on invidious ideas about white superiority and use racial classifications toward the 
end of racial purity and white supremacy. Sexual-orientation discrimination, on the 
other hand, is not inherently sexist. No one argues that sexual-orientation 
discrimination aims to promote or perpetuate the supremacy of one sex. In short, 
Loving neither compels nor supports the majority’s decision to upend the long-
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settled understanding that sex discrimination and sexual-orientation discrimination 
are distinct. 

B 

The majority also relies on cases involving sex stereotyping, most notably 
the Supreme Court’s decision in Price Waterhouse v. Hopkins. More specifically, 
my colleagues conclude that a claim of sexual-orientation discrimination is 
indistinguishable from a claim involving sex stereotyping. I disagree. Nothing in 
Hopkins altered the traditional understanding that sexual-orientation discrimination 
is a distinct type of discrimination and is not synonymous with sex discrimination. 

As a preliminary matter, neither Hopkins nor any other decision of the 
Supreme Court establishes an independent cause of action for, or “doctrine” or 
“theory” of, “sex stereotyping.” Hopkins held only that the presence of sex 
stereotyping by an employer “can certainly be evidence” of sex discrimination; to 
prove her case, the plaintiff must always prove that “the employer actually relied 
on her gender in making its decision.” It’s also often overlooked that the lead 
opinion in Hopkins was a four-Justice plurality, not a majority opinion. Two 
Justices concurred in the judgment only, and they said nothing about sex 
stereotyping as a “theory” of sex discrimination. Here’s another point that’s often 
missed: Although the facts in Hopkins involved sex stereotyping, the actual legal 
issue dealt with the allocation of burdens of proof on the element of causation in a 
mixed-motives Title VII case. The plurality opinion made that clear in its very first 
paragraph: “We granted certiorari to resolve a conflict among the Courts of 
Appeals concerning the respective burdens of proof of a defendant and plaintiff in 
a suit under Title VII when it has been shown that an employment decision 
resulted from a mixture of legitimate and illegitimate motives.” The plurality 
devised a burden-shifting approach for use in mixed-motive cases. Justices White 
and O’Connor concurred in the judgment, each filing a separate opinion agreeing 
with the burden-shifting method but taking issue with the plurality’s discussion of 
the substantive standard of causation.  

Only a very short passage in the very long plurality opinion actually 
addresses the subject of sex stereotyping. The plurality simply accepted the district 
court’s factual finding that sex stereotyping played a role in Price Waterhouse’s 
decision to place Ann Hopkins’s bid for partnership on hold. Regarding the legal 
significance of sex stereotyping as evidence of sex discrimination, the plurality had 
only this to say: 
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In saying that gender played a motivating part in an employment decision, 
we mean that, if we asked the employer at the moment of the decision what 
its reasons were and if we received a truthful response, one of those reasons 
would be that the applicant or employee was a woman. In the specific 
context of sex stereotyping, an employer who acts on the basis of a belief 
that a woman cannot be aggressive, or that she must not be, has acted on the 
basis of gender. 

As for the legal relevance of sex stereotyping, we are beyond the day when 
an employer could evaluate employees by assuming or insisting that they 
matched the stereotype associated with their group, for “‘[i]n forbidding 
employers to discriminate against individuals because of their sex, Congress 
intended to strike at the entire spectrum of disparate treatment of men and 
women resulting from sex stereotypes.’” Los Angeles Dept. of Water and 
Power v. Manhart, 435 U.S. 702, 707, n.13 (1978), quoting Sprogis v. 
United Air Lines, Inc., 444 F.2d 1194, 1198 (7th Cir. 1971). An employer 
who objects to aggressiveness in women but whose positions require this 
trait places women in an intolerable and impermissible catch 22; out of a job 
if they behave aggressively and out of a job if they do not. Title VII lifts 
women out of this bind. 

Id. at 250–51. Nothing in this passage casts any doubt on the settled, long-
understood distinction between sex discrimination and sexual-orientation 
discrimination. 

To put the matter plainly, heterosexuality is not a female stereotype; it is not 
a male stereotype; it is not a sex-specific stereotype at all. An employer who hires 
only heterosexual employees is neither assuming nor insisting that his female and 
male employees match a stereotype specific to their sex. He is instead insisting that 
his employees match the dominant sexual orientation regardless of their sex. 
Sexual-orientation discrimination does not classify people according to invidious 
or idiosyncratic male or female stereotypes. It does not spring from a sex-specific 
bias at all. . . .  If the lower-court decisions involving “sex stereotyping” are a 
confusing hodgepodge — and I agree that they are — the confusion stems from an 
unfortunate tendency to read Hopkins for more than it’s worth. That’s not a reason 
to embed the confusion in circuit law. 

C 
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Neither does Oncale compel or support today’s decision. Oncale held only 
that same-sex sexual harassment may, in an appropriate case, support a claim 
under Title VII provided that it “meets the statutory requirements.” The Court 
reiterated that in all sex-discrimination cases, including sexual-harassment cases, 
“the critical issue, Title VII’s text indicates, is whether members of one sex are 
exposed to disadvantageous terms or conditions of employment to which members 
of the other sex are not exposed.”  The plaintiff in Oncale, a male roustabout on an 
oil platform in the Gulf of Mexico, alleged that his male coworkers regularly 
subjected him to “sex-related, humiliating” verbal and physical harassment.  The 
lower courts dismissed his claim based on an approach that categorically rejected 
same-sex harassment cases under Title VII. The Supreme Court reversed, holding 
that “nothing in Title VII necessarily bars a claim of discrimination ‘because of ... 
sex’ merely because the plaintiff and the defendant (or the person charged with 
acting on behalf of the defendant) are of the same sex.”. . . In short, in authorizing 
claims of same-sex harassment as a theoretical matter, the Court carefully tethered 
all sexual-harassment claims to the statutory requirement that the plaintiff prove 
discrimination “because of sex.” Nothing in Oncale eroded the distinction between 
sex discrimination and sexual-orientation discrimination or opened the door to a 
new interpretation of Title VII.  Oncale was not a revolutionary decision. In 
contrast, today’s decision by the en banc court works a profound transformation of 
Title VII by any measure. 

D 

The majority also finds support for its decision in “the backdrop of the 
Supreme Court’s decisions ... in the area of broader discrimination on the basis of 
sexual orientation.”  But the majority’s position is actually irreconcilable with 
these cases. First, Lawrence was decided solely under the Due Process Clause; it 
was not an equal-protection case. In the other cases, far from collapsing the well-
understood distinction between sex discrimination and sexual-orientation 
discrimination, the Court actually preserved it. The Court assigned these two 
distinct forms of discrimination to different analytical categories for purposes of 
equal-protection scrutiny. If sex discrimination and sexual-orientation 
discrimination were really one and the same, then the Court would have applied 
the intermediate standard of scrutiny that governs judicial review of laws that 
classify people by sex. It did not do so. 

E 
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Finally, drawing especially on Obergefell, my colleagues worry that 
adhering to the long-settled interpretation of Title VII “creates ‘a paradoxical legal 
landscape in which a person can be married on Saturday and then fired on Monday 
for just that act.’” The concern is understandable, but my colleagues conflate the 
distinction between state action, which is subject to constitutional limits, and 
private action, which is regulated by statute. The Due Process and Equal Protection 
Clauses are constitutional restraints on government. Title VII is a statutory restraint 
on employers. The legal regimes differ accordingly. Any discrepancy is a matter 
for legislative, not judicial, correction.  If Kimberly Hively was denied a job 
because of her sexual orientation, she was treated unjustly. But Title VII does not 
provide a remedy for this kind of discrimination. The argument that it should must 
be addressed to Congress. 

IV 

This brings me to my last point, which concerns the principle of stare 
decisis. The general rule is that “stare decisis ... has ‘special force’” in the domain 
of statutory interpretation “for ‘Congress remains free to alter what we have 
done.’” John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 139 (2008) 
(quoting Patterson v. McLean Credit Union, 491 U.S. 164, 172–73 (1989)). Special 
force or no, the foundational assumptions of the rule of law and due regard for the 
prudential virtues of stability, reliability, and predictability should inspire some 
caution here. A decision to upend settled precedent “demands special 
justification.” That “special justification” must at least begin with a convincing 
case that the challenged precedent is gravely wrong.  As I’ve explained, a 
convincing case has not been made. If more is needed, consider for a moment the 
next step in this litigation. When this case returns to the district court, it will not 
matter whether the evidence shows that Ivy Tech rejected Hively in favor of male 
applicants, female applicants, or a combination of men and women. If the facts 
show that Ivy Tech hired heterosexuals for the six full-time positions, then the 
community college may be found liable for discriminating against Hively because 
of her sex. That will be so even if all six positions were filled by women. Try 
explaining that to a jury. 

In the end, today’s decision must be recognized for what it is: a new form of 
Title VII liability based on imputed motive, not actual motive. The majority’s new 
rule — that sexual-orientation discrimination = sex discrimination — imputes to 
the employer a motive that is not, and need not be, present in fact. Liability under 
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this new “theory” of sex discrimination does not require the jury to find that the 
employer’s decision was actually motivated by the plaintiff’s sex. That’s a 
necessary predicate for liability in all other sex-discrimination cases, but not here. 
Discrimination “because of sex” need not be found as a fact; instead, the court will 
impute the statutorily forbidden motive to the employer if the plaintiff proves 
discrimination “because of sexual orientation.” 

This brings me back to where I started. The court’s new liability rule is 
entirely judge-made; it does not derive from the text of Title VII in any meaningful 
sense. The court has arrogated to itself the power to create a new protected 
category under Title VII. Common-law liability rules may judicially evolve in this 
way, but statutory law is fundamentally different. Our constitutional structure 
requires us to respect the difference.  It’s understandable that the court is impatient 
to protect lesbians and gay men from workplace discrimination without waiting for 
Congress to act. Legislative change is arduous and can be slow to come. But we’re 
not authorized to amend Title VII by interpretation. The ordinary, reasonable, and 
fair meaning of sex discrimination as that term is used in Title VII does not include 
discrimination based on sexual orientation, a wholly different kind of 
discrimination. Because Title VII does not by its terms prohibit sexual-orientation 
discrimination, Hively’s case was properly dismissed. I respectfully dissent. 

 
Other Significant Rulings: 
 
Berghorn v. Texas Workforce Commission, 2017 U.S. Dist. LEXIS 188702, 2017 
WL 5479592 (N.D. Tex. Nov. 15, 2017) (Sexual orientation discrimination claims 
are not actionable under Title VII; gender stereotype claim by gay plaintiff could 
not be asserted where plaintiff’s allegations focused on his homosexuality). 
 
Bittenbender v. Bangor Area Sch. Dist., 2017 U.S. Dist. LEXIS 45151, 2017 WL 
1150642 (E.D. Pa. Mar. 24, 2017) (Rejecting school district’s motion to dismiss 
Title IX claim by female student who claims she was the subject of hostile 
environment harassment based on perception that she was a lesbian due to failure 
to conform to gender stereotypes). 
 
Bowe v. Eau Claire Area School District, 2017 WL 1458822, 2017 U.S. Dist. 
LEXIS 61496 (D. Wis., April 24, 2017) (Autistic boy who suffered harassment 
based on students’ perception that he was gay due to gender stereotyping can bring 
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Title IX and Equal Protection claim against school district for failure to deal with 
the situation appropriately). 
 
Christiansen v. Omnicom Group, Inc., 852 F.3d 195 (2nd Cir., March 27, 2017) 
(Although sexual orientation discrimination claims are not actionable under Title 
VII, the possibility that plaintiff’s sexual orientation was a factor in his discharge 
does not bar him from seeking Title VII relief under sex stereotyping theory if 
gender non-conformity (other than his sexual orientation) was also a factor in his 
discharge; LGB people do not have less protection against gender stereotyping 
than heterosexual individuals). 
 
Churchill v. Prince George’s County Public Schools, 2017 U.S. Dist. LEXIS 
197713, 2017 WL 590718 (D. Maryland., Dec. 1, 2017) (Lesbian schoolteacher 
could pursue Title VII sex discrimination claim on a gender-stereotype theory but 
not a sexual orientation discrimination theory). 
 
Creese v. District of Columbia, 2017 WL 5592667, 2017 U.S. Dist. LEXIS 191109 
(D.D.C., Nov. 20, 2017)(Refusing to dismiss a gay man’s Title VII claim, finding 
sufficient under gender-stereotyping theory the plaintiff’s allegations that he was 
criticized as not being sufficiently “manly” to be a corrections officer).   
 
Doe v. WM Operating, LLC, 2017 U.S. Dist. LEXIS 123979, 2017 WL 3390195 
(E.D. Pa. Aug. 7, 2017). (Where gay plaintiff’s supervisor repeatedly mocked him 
by referring to him by female name in a high-pitched voice, court held that 
pleading requirement for a sex-stereotyping claim under Title VII had been met, 
even though plaintiff did not mention the stereotype theory in his sex 
discrimination complaint; employer’s motion to dismiss Title VII claim denied). 
  
Ellingsworth v. Hartford Fire Insurance Co., 247 F.Supp.3d 546, 2017 U.S. Dist. 
LEXIS 42061, 2017 WL 1092341 (E.D. Pa., March 23, 2017) (woman perceived 
as gay by co-workers and subjected to harassment due to her gender non-
conforming behavior could maintain sex discrimination action under Title VII). 
 
Equal Employment Opportunity Commission v. Rent-a-Center East, Inc., 264 
F.Supp.3d 952, 2017 WL 4021130, 2017 U.S. Dist. LEXIS 147695 (U.S. Dist. Ct. 
C.D. IL, September 8, 2017) (Accepts EEOC’s position that Title VII covers 
gender identity discrimination claims, reasoning from 7th Circuit rulings on sexual 
orientation claims under Title VII and gender identity discrimination claims under 
Title IX).   
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Equal Employment Opportunity Commission v. Scott Med. Health Ctr., P.C., 2017 
U.S. Dist. LEXIS 189577, 2017 WL 5493975 (W.D. Pa. Nov. 16, 2017) (EEOC’s 
first successful merits ruling by a federal district court on a claim of sexual 
orientation discrimination under Title VII) 
 
Evans v. Georgia Regional Hospital, 850 F.3d 1248 (11th Cir., March 10, 2017), 
rehearing en banc denied (July 6, 2017), cert. denied, 2017 WL 4012214 (Dec. 11, 
2017) (lesbian security guard could not sue for sexual orientation discrimination 
under Title VII, but case remanded to allow for amended complaint alleging sex 
discrimination for failure to comply with employer’s gender stereotypes). 
 
Grimsley v. American Showa, Inc., 2017 U.S. Dist. LEXIS 133350, 2017 WL 
3605440 (S.D. Ohio Aug. 21, 2017)(Caucasian gay man with an African-American 
same-sex partner suffered workplace harassment and sued under Title VII, alleging 
discrimination and retaliation because of race and sex; because 6th Circuit does not 
recognize claims for sexual orientation discrimination under Title VII, that part of 
claim is dismissed; however, allegation of race discrimination because plaintiff is 
in an interracial relationship is not dismissed.  Consistency?  It is race 
discrimination if plaintiff suffers discrimination because of the race of his partner, 
but it is not sex discrimination when he suffers discrimination because of the sex of 
his partner?). 
 
Horton v. Midwest Geriatric Management LLC, 2017 U.S. Dist. LEXIS 209996, 
2017 WL 6536576 (E.D. Missouri, Dec. 21, 2017) (Rejecting an obvious sexual 
orientation discrimination claim, in light of 8th Circuit precedents rejecting 
coverage of sexual orientation discrimination under Title VII). 
 
Hudson v. Park Cmty. Credit Union, Inc., 2017 U.S. Dist. LEXIS 187620 (W.D. 
Ky., Nov. 14, 2017) (Applying 6th Circuit precedent, dismisses sexual orientation 
discrimination claim under Title VII, but allows gender stereotyping claim to 
proceed). 
 
Lampley v. Missouri Commission on Human Rights, 2017 Mo. App. LEXIS 1069, 
2017 WL 4779447 (Missouri Ct. App., W.D., Oct. 24, 2017) (Rejects 
Commission’s view that legislature’s omission of “sexual orientation” from state 
anti-discrimination law means that gay plaintiffs may not pursue sex 
discrimination claims on a gender stereotype theory). 
 
Lath v. Oak Brook Condominium Owners’ Association, 2017 U.S. Dist. LEXIS 
39617, 2017 WL 1051001 (D. N.H., March 20, 2017) (Bisexual condo owner may 
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maintain Fair Housing Act discrimination action against condo association on 
charges of hostile environment due to sexual orientation; court speculates 1st 
Circuit would allow such an action by reference to district court ruling elsewhere 
that relied on Obama Administration Guidance stating that sexual orientation 
discrimination is actionable as sex discrimination under Fair Housing Act). 
 
People v. Douglas, 10 Cal. App. 5th 834, 217 Cal. Rptr. 3d 1 (Cal. 3rd Dist. Ct. 
App., April 11, 2017) (Batson jury selection doctrine applies to sexual orientation; 
potential jurors may not be struck without cause because of their sexual 
orientation). 
 
Philpott v. New York, 252 F. Supp. 3d 313 (S.D.N.Y. May 3, 2017) (declining to 
dismiss a sexual orientation discrimination claim under Title VII, in light of 
pending en banc argument in Zarda v. Altitude Express). 
 
Spellman v. Ohio Department of Transportation, 244 F.Supp.3d 686, 2017 U.S. 
Dist. LEXIS 41636, 2017 WL 1093281 (S.D. Ohio, March 22, 2017) (sexual 
orientation discrimination claim may be actionable under Title VII). 
 
Streno v. Shenandoah Univ., 2017 U.S. Dist. LEXIS 162063, 2017 WL 4407938 
(W.D. Va. Sep. 30, 2017) (In absence of 4th Circuit precedent on question whether 
a gay student can maintain a sexual orientation discrimination claim under Title IX 
on a sex stereotyping theory, district court refrains from taking a position, finding 
that the student’s factual allegations were insufficient to state an actionable 
discrimination claim in any event). 
 
Tudor v. Southeastern Oklahoma State University, 2017 WL 4849118, 2017 U.S. 
Dist. LEXIS 177654 (W.D. Okla., Oct. 26, 2017) (Refusing to dismiss Title VII 
sex discrimination, hostile environment and retaliation claims asserted by 
transgender academic against state university; subsequently jury rendered verdict 
for the employer). 
 
Tumminello v. Father Ryan High School, Inc., 2017 WL 395106, 678 Fed.Appx. 
281 (6th Cir., Jan. 30, 2017)(rejecting Title IX bullying claim arising from suicide 
of gay youth because the decedent did not exhibit gender-stereotyped behavior; 
thus, under 6th Circuit precedent, the claim did not involve sex discrimination). 
 
Zarda v. Altitude Express, 855 F.3d 76 (2d Cir. Apr. 18, 2017), en banc argument 
held in late September 2017 (2nd Circuit precedent requires dismissal of gay 
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plaintiff’s Title VII claim, as sexual orientation discrimination is not actionable as 
sex discrimination). 
 
 
Appendix:  Additional Appellate Rulings of Particular Note 
 
Agonafer v. Sessions, 859 F.3d 1198 (9th Cir., June 23, 2017)(Board of 
Immigration Appeals abused its discretion by failing to consider evidence that 
conditions for gay people in Ethiopia had worsened considerably since the Board’s 
previous denial of relief to the plaintiff). 
 
Berthiaume v. Smith, 875 F.3d 1354 (11th Cir., Nov. 22, 2017 [initial opinion 
issued in October superseded by November opinion]) (Gay plaintiff’s unsuccessful 
excessive force jury verdict in case against police officers and department is 
vacated for retrial because the trial judge refused to let defense counsel voir dire 
potential jurors about anti-gay bias). 
 
In re Marriage of Black, 188 Wash. 2d 114, 392 P.3d 1041 (Washington Sup. Ct., 
April 6, 2017) (Trial court may not bring up the sexual orientation of a parent as a 
factor in determining custody absent a showing of harm to the child). 
 
Brantley v. Brantley, 2017 Tenn. App. LEXIS 617, 2017 WL 4083881 (Tenn. Ct. 
App. Sept. 15, 2017) (Trial court erred in enforcing vague “lifestyle” limitations on 
gay father contained in separation agreement, as violative of father’s due process 
rights). 
 
Bringas-Rodriguez v. Sessions, 2017 WL 908546 (9th Cir. Mar. 8, 2017) (9th 
Circuit loosened pleading standards in asylum claim by gay man from Mexico 
concerning fear of persecution based on his experiences as a child in Mexico); and 
see Hernandez v. Sessions, 688 F. App'x 457, 2017 WL 1404699, 2017 U.S. App. 
LEXIS 6894 (9th Cir., April 20, 2017), and Mejia v. Sessions, 2017 U.S. App. 
LEXIS 9924, 2017 WL 2418250 (9th Cir. June 5, 2017), applying Bringas ruling. 
 
Cervantes v. Goldman, 2017 Ariz. App. Unpub. LEXIS 1804, 2017 WL 5593483 
(Arizona Ct. App., Div. 2, Nov. 21, 2017) (Upholding enforcement of a negotiated 
visitation agreement of former same-sex couple). 
 
Coles v. Kam-Way Transportation, 2017 Wash. App. Lexis 2099; 2017 WL 
3980563 (Washington Ct. App., September 11, 2017) (Where material facts about 
motivation of employer in discharging gay male couple were contested, trial court 
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erred in granting summary judgment under law banning sexual orientation 
discrimination). 
 
Debaun v. State of Florida, 2017 Fla. LEXIS 583, 2017 WL 1024526 (Florida Sup. 
Ct., March 16, 2017) (Same-sex oral and anal sex is included within the definition 
of “sexual intercourse” under Florida HIV exposure criminal statute). 
 
De Los Milagros Castellat v. Pereira, 225 So. 3d 368 (Fla. 3rd Dist. Ct. App. 2017) 
(lesbian co-parent who was not married to child’s birth mother does not have 
standing to see visitation with child she helped to raise; birth mother’s 
constitutional privacy right to determine who has contact with her child prevails).  
  
Diaz-Gonzales v. Sessions, 691 F. App'x 250, 2017 WL3142312, 2017 U.S. App. 
LEXIS 13649 (6th Cir., July 25, 2017) (Economic difficulties businesswoman 
living with HIV would face in Honduras did not amount to persecution sufficient 
to qualify for refugee status in U.S.) 
 
Doe v. Doe, 162 Idaho 254, 395 P.3d 1287 (Idaho Sup. Ct., June 7, 2017)(In the 
absence of legislation respecting parental rights of unmarried same-sex partners, 
affirming dismissal of custody/visitation petition by unmarried co-parent). 
 
Doe v. State of South Carolina, -- S.E.2d -- , 2017 WL 5907363 (South Carolina 
Sup. Ct., Nov. 17, 2017 (refiled)) (State domestic violence laws that did not protect 
cohabiting same-sex partners violated equal protection and were unconstitutional). 
 
Hewitt v. Attorney General, 685 F. App'x 85, 2017 U.S. App. LEXIS 6443, 2017 
WL 1379425 (3rd Cir., April 14, 2017) (General evidence of homophobia in 
Jamaica was not sufficient to ground bisexual man’s claim for protection under the 
Convention against Torture in the absence of a particularized threat against him; 
petition was removable due to marijuana conviction after having lived in the U.S. 
for many years as a lawful permanent resident). 
 
K.M.M. v. K.E.W., 2017 WL 4365570, 2017 Mo. App. LEXIS 975 (Missouri Ct.  
App., E.D., Oct. 3, 2017) (Trial court erred in finding that lesbian co-parent had 
failed to rebut biological parental presumption concerning best interest of the child 
by understating the degree of binding relationship between co-parent and child, 
reversing and remanding for new findings). 
 
Louisiana Department of Justice v. Edwards, 2017 La. App. LEXIS 1982, 2017 
WL 4946751 (Louisiana Ct. App., Nov. 1, 2017), appeal to Louisiana Supreme 
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Court filed (Governor violated separation of powers and exceeded his authority by 
adopting an Executive Order banning sexual orientation and gender identity 
discrimination by the executive branch of the state government). 
 
In re C.A.C., 2017 La. App. LEXIS 2012, 2017 WL 4988661 (Louisiana Ct. App., 
Nov. 2, 2017) (Affirmed trial court’s award of custody to former same-sex partner 
of birth mother on finding by court-appointed Evaluator that such a ruling would 
be in the best interest of the child, abandoning prior Louisiana precedents that 
would have denied standing to seek custody on these facts).   
 
In the Interest of M.L., 2017 WL 4050981, 2017 Iowa App. LEXIS 974 
(September 13, 2017)(Affirms ruling to terminate parental rights of sperm donor 
who is biological father of child born to married lesbian couple, where 
insemination was achieved (pursuant to agreement of the parties) through sexual 
intercourse but both mothers (and not father) are listed as parents on child’s birth 
certificate). 
 
Moriggia v. Castelo, 805 S.E.2d 378 (North Carolina Ct. App., Oct. 17, 2017) 
(Former same-sex partner of lesbian who bore a child conceived with donor sperm 
and donor egg had standing to seek custody and visitation rights, based on finding 
that the partners had intended for the plaintiff to be a parent of the child prior to its 
birth). 
 
Morrissey v. United States, 871 F.3d 1260 (11th Cir., Sept. 25, 2017) (Medical 
expense deduction under Internal Revenue Code does not extend to most medical 
expenses incurred by gay male couple for the surrogate they retained to have 
children for them). 
 
New Jersey Div. of Child Prot. & Permanency v. N.H., 2017 N.J. Super. Unpub. 
LEXIS 1783 (Super. Ct. App. Div. July 17, 2017) (father’s physical abuse of minor 
son because son is gay constitutes “abuse and neglect” within the meaning of 
N.J.S.A. 9:6-8.21(c)(4)(b)). 
 
Nguyen v. Boynes, 396 P.3d 774 (Nevada Sup. Ct., June 22, 2017) (Granting gay 
man paternity over a child adopted by his former partner; four judges based their 
ruling on the concept of equitable adoption while the other three based their ruling 
on the state’s presumption of paternity under NRS 126.041). 
 
Pompeo v. Board of Regents of the University of New Mexico, 852 F.3d 973 (10th 
Cir. Mar. 28, 2017). (Rejecting 1st Amendment free speech claim by student who 
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produced homophobic course paper and was denied a grade in the course when she 
refused to rewrite it; courts may not override an educator’s decision in the school-
sponsored speech context unless it is such a substantial departure from accepted 
academic norms as to demonstrate that the person or committee responsible did not 
actually exercise professional judgment.) 
 
Protect Fayetteville & State of Arkansas v. City of Fayetteville, 2017 Ark. 49, 
2017 WL 715056, 2017 Ark. LEXIS 51 (Arkansas Sup. Ct., February 23, 2017) 
(state law preempted municipality from passing ordinance prohibiting 
discrimination because of sexual orientation or gender identity). 
 
Sinnott v. Peck, 2017 Vt. LEXIS 133; 2017 WL 5951846 (Vermont Sup. Ct., Dec. 
1, 2017) (Holding: In a narrow class of cases in which there is no competing 
claimant, parental status can flow from the mutual agreement and actions of an 
established legal parent and a putative second parent, even in the absence of a 
marriage or a civil union between the parents or a biological connection between 
putative parent and child; allowing former same-sex partner to seek parental status 
as to one of the children the parties had been raising). 
 
State of Iowa v. Jonas, 904 N.W.2d 566 (Iowa Sup. Ct., Dec. 1, 2017) (Trial court 
erred by refusing to let defense counsel use challenge for cause to exclude a 
potential juror who stated that he was biased against gay people; requiring counsel 
to use up a peremptory challenge to exclude the juror violated defendant’s right to 
an impartial jury; however, it was a harmless error in the absence of proof that the 
jury was itself biased and failure to defense counsel to request an additional 
peremptory from the trial court) 
 
State of Kansas v. Stewart, 306 Kan. 237 (Kansas Sup. Ct., Apr. 28, 2017) 
(rejecting “gay panic defense” in murder prosecution). 
 
State of Louisiana v. Martinez, 2017 La. Unpub. LEXIS 12 (La. 5th Dist. Ct. App., 
Jan. 24, 2017) (rejecting claim that domestic violence law violates Equal 
Protection by imposing greater penalties when assailant is opposite sex of victim 
than when they are of the same sex, over dissent arguing for heightened scrutiny). 
 
State of Ohio v. Batista, 2017-Ohio-8304, 2017 WL 4838768, 2017 Ohio LEXIS 
2172 (Ohio Sup. Ct., Oct. 26, 2017) (rejecting constitutional challenge to criminal 
statute making it a felony for a person who knows he is HIV-positive to fail to 
disclose that fact to potential sexual partners). 
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State of Ohio v. Boatright, 2017-Ohio-5794, 2017 WL 2979147 (Ohio Ct. App., 
July 12, 2017) (Upholding felonious assault conviction of HIV-positive man who 
lied to a male sexual partner about his HIV status in order to have unprotected sex 
and infected his partner).   
 
State of West Virginia v. Butler, 799 S.E.2d 718 (West Virginia Sup. Ct., May 9, 
2017) (State hate crime law does not apply where the defendant’s motivation was 
the sexual orientation of the victim, refusing to follow growing trend of equating 
sexual orientation with sex in discrimination laws). 
 
Stewart v. Heineman, 296 Neb. 262, 892 N.W.2d 542 (Nebraska Sup. Ct., April 2, 
2017) (Striking down regulations that restricted gay or lesbian couples from being 
foster or adoptive parents). 
 
United States v. Hill, 700 Fed.Appx. 235, 2017 WL 3575241, 2017 U.S. App. 
LEXIS 15678 (August 18, 2017) (Jurisdictional prerequisites for federal Hate 
Crime bill are met when worker in a business in interstate commerce is assaulted at 
work by a homophobic coworker, interfering with the worker’s preparation of 
goods for shipment in interstate commerce).  
 
Velasquez-Banegaz v. Lynch, 2017 U.S. App. LEXIS 981, 2017 WL 21886 (7th 
Cir. Jan. 19, 2017) (Remanding for reconsideration CAT claim by HIV+ man from 
Honduras). 
 
Weisberger v. Weisberger, 154 App. Div. 3d 41, 60 N.Y.S. 3d 265 (N.Y. App. 
Div., 2nd Dep’t, Aug. 16, 2017) (Chasidic couple divorced; trial court erred in 
shifting sole residential and legal custody to father after mother “came out” as 
lesbian and by requiring mother to observe full Chasidic religious practices when 
she had physical custody during visitation times; however, ruled that modifying 
settlement agreement to give father final authority over children’s eduation and to 
require mother to provide them with kosher food was upheld). 
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