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!he Supreme Court announced on 
December 7 that it would review 
the 9th Circuit’s Proposition 8 rul-

ing and the 2nd Circuit’s DOMA Section 
3 ruling, but in both cases it indicated that 
it would hear argument about whether 
the petitioners had standing to seek re-
view of the decisions.  The arguments in 
both cases will probably take place late in 
March, with opinions expected by the end 
of the Court’s term in June.  The cases are 

, No. 12-144 (Cali-
fornia Proposition 8) and 

, No. 12-307 (DOMA Section 
3).  Within days of announcing the grant 
of certiorari, the Court appointed Profes-
sor Vicki Jackson of Harvard Law School 
as amicus curiae in  to argue that 
neither the Petitioner, the U.S. Department 
of Justice represented by the Solicitor 
General, nor the Intervenor, the Bipartisan 
Legal Advisory Group of the U.S. House 
of Representatives represented by former 
Solicitor General Paul Clement, has legal 
standing to appeal the district court’s de-
cision in favor of Edith Windsor’s tax re-
fund claim.

The Court made no announcement 
about the other pending certiorari peti-
tions from DOMA rulings by the 1st Cir-
cuit or district courts in California and 
Connecticut, and also said nothing about 
a pending petition by Arizona seeking re-
view of a preliminary injunction requiring 
that state to continue providing domestic 

-
tinues challenging the state’s rescission 
of coverage for domestic partners of state 
workers.  Just days before making this an-
nouncement, the Court had also received 
a petition by supporters of the anti-gay-
marriage amendment in Nevada, seek-
ing expedited review (by-passing the 9th 
Circuit) of a district court ruling that had 
rejected a 14th Amendment challenge to 
that amendment and the denial of mar-
riage equality in Nevada, a state that has 
a broad civil union law.  

In , 671 F.3d 1052 
(9th Cir. 2012), the 9th Circuit ruled that 
Proposition 8, which placed a different-

California Constitution, violates the 
constitutional equal protection rights 

of same-sex couples because there was 
no rational basis to rescind the right to 
marry that had previously been granted 
by the California Supreme Court.  Same-
sex couples were marrying in California 
from mid-June 2008 through electionday 
of that year when Prop 8 was passed.  Al-
though Prop 8’s passage was later held by 
the California Supreme Court to be valid, 
that court also ruled that the marriages 
that took place were valid and continued 
to be recognized, and that its underlying 
state equal protection ruling required that 
same-sex domestic partnerships in Cali-
fornia be treated by the state as equal to 
marriage for all legal purposes.  

The American Foundation for Equal 
Rights (AFER) retained noted Supreme 
Court advocates Ted Olson (a former U.S. 
Solicitor General) and David Boies to 
challenge Prop 8 on behalf of two same-
sex couples who were denied marriage 
licenses.  In the resulting lawsuit in San 
Francisco, District Judge Vaughan Walker 
ruled that same-sex couples have a right to 
marry under the equal protection and due 
process clauses of the 14th Amendment, 
and declared Prop 8 unconstitutional.  
Judge Walker allowed the Proponents of 
Prop 8 to intervene as defendants, after 
Governor Schwarzenegger indicated that 
the state would not defend Prop 8 in the 
lawsuit.  

The Proponents appealed Judge Walk-
er’s ruling to the 9th Circuit, which stayed 
his order pending the outcome of the 

but on the narrower theory that no ratio-
nal basis had been shown for the state to 
withdraw the right to marry after it had 
been granted.  The 9th Circuit also held 
that Proponents had standing to appeal 
Judge Walker’s ruling, after obtaining 
an advisory opinion from the California 
Supreme Court that initiative proponents 
have standing to defend their initiatives in 
the courts under California law.

The petition to the Supreme Court by 
the Proponents posed the broader ques-
tion, on which the Supreme Court has 
now granted review, of whether same-sex 
couples are entitled by virtue of the 14th 
Amendment to the same right to marry 
enjoyed by different sex couples. But the 

Court has added back into the case the 
question whether the Proponents have 
standing to represent the state of Cali-
fornia in defending Prop 8.  If the Court 
rules that Proponents did not have stand-
ing to appeal Judge Walker’s ruling as a 
matter of federal law, that would mean 
that neither the Supreme Court nor the 9th 
Circuit would have jurisdiction to decide 
their appeal.  As such, Judge Walker’s 
ruling, which was not appealed by any of 
the named defendants in the case, would 

California, and same-sex couples would 
once again have a right to marry there.

-
nents did have standing, it would proceed 
to consider the merits of the case.  It could 
decide to answer the question on which it 
granted review -- whether California can 
reserve the status of marriage to different-
sex couples -- or it could, if so inclined, 
accept the way the 9th Circuit reframed 
the case and decide that Prop 8 violated 
the 14th Amendment because no rational 
grounds exist to rescind the right to marry, 
especially in a state whose Supreme Court 
had ruled that same-sex domestic partners 
were entitled to all the rights of marriage.

In , 699 F.3d 
169, the 2nd Circuit ruled that Section 3 
of the Defense of Marriage Act, a federal 
statute passed in 1996, violates constitu-
tional equal protection rights of married 
same-sex couples because the court found 
no important government interest was sig-

-
equally to different-sex married couples.  

Edith Windsor, the plaintiff represent-
ed by the ACLU, is suing for a refund of 
taxes paid on her inheritance of property 
from her wife, Thea Spyer, who passed 
away after they had married in Canada.  
Surviving spouses don’t have to pay taxes 
in that situation, but the Internal Revenue 
Service relied on Section 3 of DOMA as 
authority to demand the taxes and deny the 

in this case, the Justice Department deter-
mined that Section 3 was unconstitutional 
and declined to defend it on the merits.  
Paul Clement, a former Solicitor General, 
was hired by the Republican leadership of 
the House of Representatives to intervene 
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-
tion in this case on behalf of the Biparti-
san Legal Advisory Group of the House 
of Representatives, after losing the case 
in the 2nd Circuit.  The Solicitor General 

with the 2nd Circuit’s decision but asking 
the Court to take the case so there would 
be a clear ruling on Section 3’s constitu-
tionality with nationwide application.  The 
2nd Circuit’s ruling is only binding in the 
handful of states making up that federal 
judicial circuit.

In granting the Solicitor General’s 
petition (not Mr. Clement’s petition), the 
Court added two questions:  First, in light 
of the Solicitor General’s agreement with 
the 2nd Circuit’s ruling, did the Solicitor 
General have standing to appeal the case 
to the Supreme Court, and, second, wheth-
er the Bipartisan Legal Advisory Group, 
represented by Mr. Clement, had standing 
to appeal the 2nd Circuit’s ruling.

Thus, in both cases, the Court added 
questions to those posed by the petition-

ers, signaling the possibility that the Court 

to rule on the merits in either of the cases.  
Under the Constitution, the federal courts 
are limited to deciding actual “cases and 
controversies,” which the Supreme Court 
has construed to mean that only a party 
with a distinct personal stake in the out-
come of a case has “standing” to bring 
their case to federal court.  Plaintiffs have 
to have standing to initiate a lawsuit, and 
Appellants have to have standing to ap-
peal a trial court’s ruling.  If the petition-
ers in these two cases don’t have standing, 
then the case is not a real “case or con-
troversy” for constitutional purposes and 
is technically outside the Supreme Court’s 
jurisdiction.  (It would also place it outside 
the jurisdiction of the circuit courts of ap-
peals that decided these two cases, since 
in the 9th Circuit jurisdiction would be 
predicated on the standing of the Prop 8 

proponents and in the 2nd Circuit on the 
standing of BLAG and the Justice Depart-
ment.)

Thus, the Court’s actions on these pe-
titions raise all sorts of interesting ques-
tions that will keep scholars and commen-
tators busy speculating from now until the 
Court releases its decisions, most likely in 

of the petitioners have standing, it will 
dismiss these appeals.  Such a disposition 
would leave in place the district court rul-
ing in Edie Windsor’s case, so she would 
presumably be entitled to her tax refund.  
But a district court ruling is not a bind-
ing precedent on others than the immedi-
ate parties.  Only an appellate court can 
issue binding precedential rulings - and 
rulings by federal courts of appeals only 
bind the district courts in their circuit.  If 
petitioners in  lack standing, the 
very same parties lacked standing in , 
the 1st Circuit DOMA case, which would 
mean that the 1st Circuit lacked jurisdic-
tion to hear that case, and District Judge 

Joseph Tauro’s ruling holding Section 3 
unconstitutional, once again, might only 
be binding on the particular parties in that 
case on their individual claims for federal 

In an article posted to the 
Times website on December 12, Linda 
Greenhouse, who covered the Supreme 
Court for the Times for many years and 
remains a keen observer and commenta-
tor on the Court, noted that the addition of 
the jurisdictional questions by the Court 
may signal that at least four members of 
the Court are looking at these cases as 
vehicles to make a new pronouncement 
about standing, as they were expected to 
do last term in 

.  However, at the end of the 
term, the Court announced that it would 
not decide that case, which presented a 
major jurisdictional question, because 
certiorari had been “improvidently grant-

ed.”  Greenhouse speculated that this re-
sulted from the failure of a majority to 
coalesce around a standing opinion that 
Justice Clarence Thomas was drafting in 
that case, and that the added questions 
accompanying the cert grant in  
and  may signal the Court’s 
main interest in these cases. 

Ultimately, however it seems unlikely 

Solicitor General lacks standing to bring 
the DOMA cases to the Court.  The num-
ber of federal district courts that have 
been ruling against the constitutional-
ity of Section 3 is steadily mounting, 
more lawsuits are in the pipeline, and a 
nationwide resolution of the constitu-
tionality of this provision is needed.  In 
addition, of course, the Obama Adminis-
tration’s position is that it must continue 
to enforce Section 3 unless the Supreme 
Court strikes it down or Congress repeals 
it, so the government has not responded 
to the 2nd Circuit’s decision by cutting 
a tax refund check to Edie Windsor.  A 

live controversy remains as to her refund 
entitlement. Thus, the Court is likely to 
proceed to the merits in , and 
there is a good chance it will decide, by 
at least a vote of 5-4, that the lower courts 
are correct in holding Section 3 uncon-
stitutional.  The progress of the marriage 

the Court in reaching this conclusion.  As 
of January 1, same-sex marriage will be 
legal in nine states and the District of 
Columbia, and if District Judge Walker’s 
Prop 8 ruling eventually goes into effect, 
in California as well.  There is also the 
possibility that marriage equality bills 
will advance in several state legislatures 
early in 2013, perhaps before the Court 
hears argument in these cases.  As the 
portion of the country living in marriage 
equality states increases, the “anti-demo-
cratic” effect of a Supreme Court ruling 
on this issue decreases. 
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" y a sharply divided 4-3 vote, the 

Montana Supreme Court ruled 
that plaintiffs challenging the 

failure of the state to accord legal rec-
ognition to same-sex partners cannot 
seek a broad declaration and injunctive 
relief holding that the state’s failure to 
do so violates their state constitutional 
rights, but remanded the case to allow 
plaintiffs to replead attaching par-
ticular statutes claimed to deny their 
rights.  

, 2012 MT 288, 2012 WL 6587677 
(Dec. 17, 2012).  In a brief opinion for 
the majority of the court, Chief Justice 
Mike McGrath held that the plaintiffs’ 
claims, in the form stated in their com-
plaint, were not justiciable.

Six Montana same-sex couples sued 
the state in 2010, challenging the “statu-

tory structure” of Montana law under 
which they cannot access protections and 

situated different-sex couples who marry 
under state law.”  The listed several pro-
visions of the state constitution that they 
contended were violated by this situa-
tion. Because Montana enacted a consti-
tutional amendment providing that only 
the union of a man and a woman can 
be valid or recognized as a marriage in 
Montana, the state constitutional lawsuit 
did not seek the right to marry.  In effect, 
the plaintiffs were seeking a declaration 
that they are entitled to have something 
akin to civil unions or domestic partner-
ships that would provide the same legal 
rights under state law as marriage, and a 
mandate to the legislature to address this 
inequality.

In this respect, this is a novel law-
suit. Although some past marriage 

cases, in Vermont and New Jersey, re-
sulted in state supreme courts holding 
that same-sex couples were entitled 
to a status akin to marriage, and then 
leaving it to the political branches to 
resolve the problem (which, in both 
cases, led to speedy enactment of 
Civil Union Acts), in none of the mar-
riage cases did plaintiffs specifically 
seek civil unions or domestic partner-
ships; their avowed goal was marriage.  
Chief Justice McGrath’s brief opinion 
does not rehearse any of this history, 
or explain why the relief granted in 
Vermont and New Jersey would not be 
appropriate in Montana.  Instead, on 
behalf of a bare majority of the court 
he affirmed the District Court’s deci-
sion that granting the requested relief 
would “run afoul of the separation of 

powers required by Article III, section 
1 of the Montana Constitution,” as it 
would “likely impact a large number 
of statutes in potentially unknown and 
unintended ways.”  According to the 
District Court, “what plaintiffs want 
here is not a declaration of the uncon-
stitutionality of a specific statute or 
set of statutes but rather a direction 
to the legislature to enact a statutory 
arrangement,” which form of relief 
would be “unprecedented and un-
charted in Montana law.”  The District 
Court said that the appropriate way to 
deal with the issues raised by Plain-
tiffs would be form to file “specific 
suits directed at specific, identifiable 
statutes.”

Thus, Chief Justice McGrath con-
cluded, “The Plaintiffs should be af-
forded the opportunity to amend their 
complaint and to develop an argument 

as to the nature of the State’s interest 
in advancing specific laws as well as 
the level of constitutional scrutiny that 
should be applied to those laws by the 
courts.”  However, he said, “the Plain-
tiffs chose to pursue an overly broad 
request for a declaratory judgment and 
injunctive relief, without developing 
a factual record in the District Court 
and without identifying a specific 
statute or statutes that impose the dis-
crimination they alleged.”

Concurring in the decision to af-
firm the District Court’s refusal to 
grant summary judgment in favor of 
the plaintiffs, Justice Jim Rice added 
his view that the Marriage Amend-
ment itself supported the District 
Court’s ruling, even though the plain-
tiffs are not seeking the right to marry 

in this litigation, and even though the 
Montana Marriage Amendment, un-
like those in some other states, does 
not expressly forbid the state from es-
tablishing other legal structures simi-
lar to marriage for same-sex couples.  
Justice Rice argued that same-sex 
couples are not “similarly-situated” to 
different-sex couples for purposes of 
Montana constitutional equal protec-
tion.  “With all due respect to Plain-
tiffs,” he wrote, “I believe their equal 
protection claim must fail under long-
standing and deeply rooted legal prin-
ciples, in both Montana and national 
jurisprudence.  Under the law, mar-
riage between a man and a woman is 
a unique relationship, dissimilar to all 
other relationships and alone essential 
the nation’s foundation and survival, 
and the State errs neither by recogniz-
ing it as such nor by giving it exclusive 

<",)$.+$4,/)#6$.+$/&)$,$6#-1,(,).&/$&2$)"#$'/-&/+).)').&/,1.)9$
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treatment.  In sum, it is not discrimi-
nation to treat uniquely that which is 
unique.”

Justices Patricia O. Cotter, Mi-
chael E. Wheat and James C. Nelson 
dissented.  Justice Nelson’s dissent, 
running on for well over one-hundred 
pages in the court’s slip opinion re-
lease, was the parting shot of a long-
time judicial advocate of LGBT equal-
ity, shortly before he is to retire from 
the court, and Nelson explicitly states 
that this is his last opportunity to ar-
gue for such equality from the bench 
so, in effect, he throws in everything 
but the kitchen sink…. Well, maybe 
also the kitchen sink. Justice Cot-
ter’s brief opinion, joined by Justice 
Wheat, says that she would “concur 
with virtually all of Justice Nelson’s 
well-written and comprehensive Dis-
sent,” but wrote separately to distance 
herself from Nelson’s assertion that 

the court’s approach in this case was 
like old cases “sanctioning slavery and 
racial segregation,” and she disagreed 
with Nelson’s charge that the court 
was taking this approach in order “to 
avoid a socially divisive issue.”  She 
also refused to join Part V of Nelson’s 
opinion, which challenged the con-
stitutionality of the state’s Marriage 
Amendment on state constitutional 
grounds.  “Plaintiffs do not challenge 
the Marriage Amendment, and I agree 
that the relief Plaintiffs seek does not 
offend the Marriage Amendment in 
the slightest.”

Nelson’s lengthy, eloquent opinion 
should be read in its entirety.  To be-
gin to report on it in detail here would 
overwhelm the January issue of 
Notes.  Briefly put, Nelson agrees with 
court that injunctive relief is not yet 
appropriate in this case, but disagrees 

as to declaratory relief, stating that 
the plaintiffs have presented a justi-
ciable question about the appropriate 
method of constitutional analysis of 
gay equality and dignity claims under 
the Montana Constitution.  He argues 
that what the court should be doing 
in this case is determining the appro-
priate level of judicial review for gay 
equality claims in Montana.  He con-
tends that sexual orientation should be 
a suspect classification under the state 
constitution, and that exclusion from 
the benefits and rights identified with 
marriage under state law offends the 
requirements of equality and human 
dignity.  He develops these themes at 
considerable length, as well as devot-
ing a significant part of his opinion to 
explaining how a ruling on the merits 
of those claims would be appropriate 
under the Declaratory Judgment Act.  
Nelson also develops an argument 

that the Marriage Amendment itself 
violates Montana constitutional prin-
ciples. Nelson also points out that the 
plaintiffs did, in their pleadings, iden-
tify an exhaustive list of Montana stat-
utes that they claim offend the equality 
and dignity principles that they seek to 
vindicate in this case, making inaccu-
rate the majority’s assertion that plain-
tiffs had brought some sort of amor-
phous claim against the “structure” of 
Montana law without identify specific 
statutes.  He attached to his dissent an 
appendix listing the laws identified by 
the plaintiffs.

The strategic question for the plain-
tiffs now is whether to replead in a 
lengthy complaint naming individu-
ally each challenged law and arguing 
why each of them violates the state’s 
constitutional principles of equality 
and human dignity. 
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for the 9th Circuit ruled on Decem-
ber 20 that the U.S. District Court 

(S.D.Cal.) erred when it held that the City 
of San Diego had violated the constitu-
tional rights of two sets of parents with its 
“sweetheart” leases of city parkland to the 

of America.  
, 2012 WL 6621341.  The court 

found that the leases did not violate a Cali-
fornia constitutional provision forbidding 
the state from providing aid to religion or 
showing any preferences to religion, and 
did not violate the state or federal estab-
lishment clauses, and that the plaintiffs 

-

crimination that would violate state or lo-
cal laws or the leases (which themselves 
include non-discrimination requirements).  
Circuit Judge William C. Canby, Jr., wrote 
for the court, and Circuit Judge Andrew J. 
Kleinfeld, in a brief concurrence, opined 
that the court had erred at an earlier stage 

standing to bring this case, citing his prior 
dissent from the court’s standing decision, 

, 530 
F.3d 776, 794 (9th Cir. 2008).  

The court noted that the city of San Di-
ego has lease or contractual arrangements 

-
ing use of city property or facilities, some 
of them religious groups but most of them 
not.  This lawsuit was brought by a lesbian 
couple and an atheist couple in the wake of 
controversy over the Boy Scouts of Ameri-
ca’s membership policies that exclude gays 
and atheists from positions as members or 

leaders.  The Scout oath incorporates ref-
erences to God, and membership requires 
attesting to religious belief, although the 
Scouts maintain that they are non-denom-
inational.  The Scouts’ right to maintain 
such policies in the face of state laws ban-
ning discrimination in public accommoda-
tions on the basis of sexual orientation and 
state and federal bans on religious discrim-
ination have been upheld on 1st Amend-
ment grounds, most famously by the U.S. 
Supreme Court in 

, 530 U.S. 640 (2000).
The plaintiffs contend that essentially 

giving over control of city-owned park-
land to the Scouts to operate, in light of 
their God-centered membership require-

ments, violated the separation of church 
and state, and they convinced the District 
Court of this, but the Court of Appeals, af-
ter a decade of litigation, disagreed.  The 
court found that the California Constitu-
tion’s aid-to-religion ban required much 

-
sistance than could be found in this case, 
and that the  test commonly used 
by the U.S. Supreme Court (and followed 
by the California Supreme Court in state 
establishment clause cases) was not violat-
ed by the leases.  The Scouts operate the 
campground in Balboa Park and the Youth 
Aquatic Center on Fiesta Island primarily 
for outdoor sports and camping activities, 
not for religious activities, and both facili-
ties are open to the public.  The plaintiffs 
asserted that they and their children would 
not use the facilities because of their dis-
agreement with the Scouts’ policies – and 
noted that due to their sexual orientation 

or anti-religious stances, they would be 
excluded from membership in the Scouts.  
The majority of the panel reiterated that 
this gave the plaintiffs standing to raise 
the case, but not a basis to win it.  Indeed, 
the court found that plaintiffs failed to 
state discrimination claims because they 
had never applied to make a reservation 
to use the facilities and been turned down.  

As to assistance and aid to religion, 
the court found that the city was receiv-
ing an administrative fee from the Scouts 
for the Camp Balboa property, and was 

-

money on improvement and maintenance 
of the properties, as a result of which the 
facilities were enhanced for the use of San 

incidental, not a primary purpose of these 
leases, and minimal in comparison to the 

entered so many leases with so many dif-
ferent organizations, providing a basis for 
rejecting the plaintiffs’ argument that the 
leases with the Scouts were some kind of 
special deal.  It seems that most of these 
leases involved either no rent or nominal 
amounts similar to the Scouts’ $1 a year 
deal at Balboa Park.  Concluding that the 
leases involved, at most, “indirect or inci-
dental aid by the City” to an organization 
that includes a religious purpose, the court 
found no constitutional violation and re-
versed the district court’s ruling.  

The case attracted widespread atten-
tion and participation.  Mark W. Danis 
of Morrison & Foerster (San Francisco) 
and M. Andrew Woodmansee of Morri-
son & Foerster (San Diego) represent the 
plaintiffs.  Scott H. Christensen of Hughes 
Hubbard & Reed (Washington) and 
George A. Davidson and Carla A. Kerr 
of Hughes Hubbard & Reed (New York) 
represent the defendants – most particu-
larly, the Boy Scouts of America.  Amicus 
briefs were submitted by the U.S. Depart-
ment of Justice, the American Legion, a 
group of state Attorneys General, and 
various progressive and religious organi-
zations, the bulk of them from right-wing 
organizations supporting the Boy Scouts’ 
position. 
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% n December 17, the U.S. Court 
of Appeals for the 6th Circuit 
affirmed the District Court’s 

grant of summary judgment to the 
University of Toledo in a case brought 
by a human resources administrator 
who was fired because of comments 
she made in an op-ed piece distin-
guishing gay rights from the African 
American civil rights struggle. Dix

, 2012 WL 
6554693.

On April 18, 2008, Crystal Dixon, 
an African American woman and 
then-interim Associate Vice President 
for Human Resources at the Univer-
sity of Toledo, wrote an op-ed column 
in the Toledo Free Press responding to an 
editorial titled “Gay 
rights and wrongs”. 
The piece, “Gay 
rights and wrongs”, 
was written by the 
newspaper’s editor, 
Michael Miller.  In 
it, he compared the 
civil rights move-
ment with the gay-
rights movement: 
“As a middle-aged, 
overweight white 
guy with graying 
facial hair, I am 
America’s ruling demographic, so the gay 
rights struggle is something I experience 
secondhand, like my black friends’ 
struggles and my wheelchair-bound 
friend’s struggles.”

Dixon responded to Miller’s edito-
rial as follows: “As a Black woman 
who happens to be an alumnus of Uni-
versity of Toledo’s Graduate School, 
an employee and business owner, I 
take great umbrage at the notion that 
those choosing the homosexual life-
style are ‘civil rights victims.’ Here’s 
why. I cannot wake up tomorrow and 
not be a Black woman. I am genetical-
ly and biologically a Black woman and 
very pleased to be so as my Creator 
intended. Daily, thousands of homo-
sexuals make a life decision to leave 
the gay lifestyle evidenced by the 
growing population of PFOX (Parents 
and Friends of Ex Gays) and Exodus 

International just to name a few…” 
There was also a discussion of the de-
nial of healthcare benefits to same-sex 
couples at the University of Toledo in 
Miller’s editorial, and a rebuttal to the 
same by Dixon in her op-ed. 

On April 21, 2008, Dixon received a 
letter placing her on paid administra-
tive leave as a result of her op-ed col-
umn. On May 4, 2008, Lloyd Jacobs, 
President of the University, wrote a 
response to Dixon’s op-ed: “[a]lthough 
it is common knowledge that Crystal 
Dixon is associate vice president for 
Human Resources at the University of 
Toledo, her comments do not accord 
with the values of the University of 
Toledo.” Jacobs went on to “highlight 

the various programs instituted at the 
University aimed at expanding and 
supporting diversity on campus.”

At a hearing held on May 5, 2008, 
Dixon read a prepared statement 
wherein she reaffirmed the beliefs 
she expressed in her op-ed. She also 
claimed she was speaking as a private 
citizen. On May 8, 2008, Dixon was 
terminated. On December 1, 2008, 
she sued in the U.S. District Court for 
the Northern District of Ohio against, 

, the University and Jacobs. 
Dixon asserted First Amendment re-
taliation and equal protection claims. 
The parties moved for summary judg-
ment, and the District Court granted 
summary judgment to the defendants. 
On appeal, the Sixth Circuit affirmed.

The Sixth Circuit found that Dix-
on’s speech was not protected33, 
given her significant discretionary 

authority in hiring and firing as well 
as making policy regarding hiring 
practices. Dixon testified that she was 
responsible for answering grievances, 
issuing disciplinary and corrective 
action, serving on various task forc-
es, supervising approximately forty 
employees, overseeing benefits ad-
ministration, setting compensation, 
and making presentations at town-
hall meetings. The court found that 
this testimony established that Dixon 
was “delegated appointing authority 
and was responsible for recommend-
ing, implementing and overseeing 
policy.” Because Dixon spoke about 
a policy issue (see , 
291 F3d 917, 923 [6th Cir 2002]), spe-

that LGBT com-
munity members 
do not possess an 
immutable char-
acteristic in the 
way she does as 
an African Amer-
ican woman, and 
therefore are not 
entitled to civil 
rights protections, 
even though the 
University pro-
vides for them, 

her speech was not protected.
Dixon also argued that the Univer-

sity violated equal protection guar-
antees by punishing her for express-
ing a “less favored’ viewpoint. The 
District Court rejected this claim be-
cause Dixon failed to present any evi-
dence of someone similarly situated 
who had engaged in similar conduct. 
At the appellate level, Dixon made 
comparisons to Jacobs and other 
faculty members. However, the 6th 
Circuit highlighted that the compari-
sons were unavailing because, even 
though these individuals engaged in 
speech on the issue of LGBT rights 
and protections without penalty, they 
were not similarly situated to Dixon. 
A hallmark of equal protection argu-
ments is proof of disparate treatment. 
Without such, her argument necessar-
ily failed. —
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!wo Federal judges in California is-
sued dueling decisions on the state’s 
new gay conversion therapy law, 

Senate Bill (SB) 1172, which was to go 
into effect on January 1, 2013.  SB 1172 
prohibits mental health providers from en-
gaging in sexual orientation change efforts 

SOCE as “any practices by mental health 
providers that seek to change an individ-
ual’s sexual orientation.”  The California 
Legislature, in passing the bill, was trying 
to protect the physical and psychological 
well-being of minors, including gay youth.   

In , 2012 WL 6020122 
(E.D.Cal., December 3, 2012), two thera-
pist plaintiffs and a man hoping to become 

injunction seeking 
to enjoin enforce-
ment of SB 1172 
before it went into 

of the new year.  
The plaintiffs ar-
gued that SB 1172 
violates their First 
Amendment rights 
because it would 
restrict the content 
of their speech, 
arguing that they 
engage in SOCE 
through their speech.  In reaching the de-
cision, U.S. District Court Judge William 
Shubb examined whether the plaintiffs 
met the test for a preliminary injunction, 
using the analysis of 

, 555 U.S. 7 (2008). 
For the plaintiffs to prevail, they must es-
tablish that (1) they are likely to succeed 
on the merits; (2) they are likely to suffer 
irreparable harm in the absence of pre-
liminary relief; (3) the balance of equi-
ties tips in their favor; and (4) an injunc-
tion is in the public interest. See , 
555 U.S. at 20.  

Judge Shubb granted the plaintiff’s 
request for a preliminary injunction after 
a lengthy discussion analyzing the First 
Amendment rights to free speech under a 
strict scrutiny analysis.  SB 1172 regulates 
a particular kind of speech; that was Judge 
Shubb’s reasoning why the speech would 
have to pass the strict scrutiny standard. 

In this case, the court found that the plain-
tiffs had shown they were likely to suc-
ceed on a First Amendment challenge to 
the bill.  Judge Shubb’s decision stated the 
therapists’ First Amendment rights could 
be violated by the new law and given the 
limited scope and duration of a prelimi-
nary injunction in this case, the court had 

-
ment rights outweighed other arguments 
of public interest in enforcing the law.  
However, it should be noted that the De-
cember 3rd preliminary injunction enjoin-
ing enforcement of SB 1172 only applied 
to the three plaintiffs named in the case.        

In , 2012 WL 6021465 
(E.D.Cal., December 4, 2012), the plain-
tiffs included four therapists, the Nation-

al Association for Research and Therapy 
of Homosexuality, a Christian counselors 
group, and two minor “Doe” plaintiffs.  
The plaintiffs in this case, according to 
U.S. District Court Judge Kimberly Muel-
ler, failed to demonstrate that therapy is 
expressive speech within the purview of 
the First Amendment.  Judge Mueller 
expressed that nothing in SB 1172 pro-
hibits therapists from mentioning SOCE 
methods or recommending books about 
SOCE.  Judge Mueller denied the plain-
tiffs request for a preliminary injunction 
and at the same time found that the state 
has broad powers to regulate professions, 
including mental health professionals. 
However, in response to an emergency 
appeal by the plaintiffs, a panel of the 
U.S. Court of Appeals for the 9th Circuit 
issued a preliminary injunction pending 
appeal on December 21, No. 12 -17681, 
so the law will not be in effect pending a 

ruling by the merits by a different panel 
of the 9th Circuit.  

In both  and , each judge 
opined on the issue of whether or not 
SOCE therapy is speech under the First 
Amendment; and expressed very differ-
ent opinions.  In Welch, Judge Shubb, 
applied strict scrutiny, ruled against SB 
1172 because speech that occurs during 
therapy is entitled to First Amendment 
protection, and cited the Ninth Circuit 
cases on the subject to support his prop-
osition.  In Pickup, Judge Mueller found 
that SB 1172 prohibits acts not speech and 
used the much lesser scrutiny of rational 
basis.  Judge Shubb believed his plaintiffs 
were likely to prevail against SB 1172 on 
the merits of a First Amendment chal-

lenge, while  Judge 
Mueller does not 
believe her plain-
tiffs could prevail 
challenging SB 
1172.  Two days, 
two different de-
cisions about the 
same legislation.  

The issue of 
mental health pro-
viders ability to 
serve gay clients is 
not new and does 
not seem to be 

going away.  In July 2010, Federal Judge 
George Caram Steeh of the U.S. District 
Court for the Eastern District of Michigan 
ruled against an Eastern Michigan Univer-
sity counseling student who was removed 
from her graduate program in school 
counseling for refusing, on religious 

in serving clients. In , 
2010 WL3026428 (E.D. Mich. July 26, 
2010), Judge Steeh, in granting summary 
judgment for the university, articulated 
that the university “had a right and duty to 
enforce compliance” with policies that ev-
ery student must serve people who are gay 
and lesbian. Furthermore, the court found 
such policies do not in any way convey “a 
message endorsing or disapproving of re-
ligion.” In her case, Ms. Ward also argued 
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&n , 2012 WL 6633863 
(Wis. Ct. App. Dec. 20, 2012), the Court 
of Appeals of Wisconsin, District Four, 

held that the domestic partnership law 
passed by the Wisconsin legislature in 
2009 did not violate section 13 of article 
XIII of the Wisconsin Constitution, which 
prohibits the creation of a “legal status” 
for same-sex couples that is “substantially 
similar” to that of marriage for opposite-
sex couples.

It is important to preface this discus-
sion.  As the court aptly stated: “This 
case is not about whether the Wisconsin 
or United States Constitutions require, on 
equal protection or other grounds, that 
same-sex couples have the right to a legal-
ly recognized relationship that is identical 
or substantially similar to marriage.” This 
case is simply about whether the domestic 
partnership law enacted by the Wisconsin 
legislature violates the marriage amend-
ment to the Wisconsin constitution. As 
such, its relevance to the national discus-
sion on granting rights to same-sex cou-
ples might be seen as minimal.

In 2006, the majority of voters in Wis-
consin voted to pass an amendment to 
the Wisconsin Constitution that states: 
“Only a marriage between one man and 
one woman shall be valid or recognized 
as a marriage in this state. A legal status 
identical or substantially similar to that of 
marriage for unmarried individuals shall 
not be valid or recognized in this state.”

In 2009, the Wisconsin legislature 
passed a statute creating domestic part-
nerships for same-sex couples. The statute 
provides the eligibility, formation, and ter-
mination requirements for domestic part-
nerships and, in addition, certain statutes 

were amended to confer rights and obli-
gations granted to married individuals in 
different-sex relationships to unmarried 
individuals in a domestic partnership.

The plaintiffs brought an action chal-
lenging the constitutionality of the domes-
tic partnership law under the marriage 
amendment. The parties involved in this 

plaintiffs are proponents of the marriage 
amendment and opponents of the domes-
tic partnership law, while the defendants 
are opponents of the marriage amendment 
and proponents of the domestic partner-
ship law. The circuit court granted sum-
mary judgment in favor of the defendants 
and the plaintiffs appealed.

The issue before the court is whether 
the domestic partnership law violates the 
marriage amendment. In resolving this is-
sue, the court was required to construe the 
marriage amendment to give effect to the 

the meaning of “legal status,” and whether 
it refers to the rights and obligations of the 
parties, is the focus of the inquiry. The 
court analyzed three sources in constru-
ing the meaning of “legal status”:

First, the court examined the plain 
meaning of the statute. The plaintiffs ar-
gued that “legal status” refers solely to 
eligibility and formation requirements of 
marriages and domestic partnerships. But 
the court sided with the defendants, stat-
ing that the reasonable conclusion is that 
voters thought that “legal status” refers to 
the eligibility, formation, termination, and 
rights and obligations of marriages and 
domestic partnerships. 

One of the reasons cited by the court 
for this determination is that the plain-

tiff’s construction of the term “legal sta-
tus” would permit marriage by another 
name. Meaning, if the marriage amend-
ment does not refer to all of the incidents 
of marriage, but rather only to the eligibil-
ity and formation requirements, then the 
legislature can enact a statute that grants 
same-sex couples identical rights granted 
to opposite-sex couples, but simply call it 
by some other name. The court appropri-
ately concluded that this result is unrea-
sonable and does not comport with the 
voters’ intent.

Second, the court examined the consti-
tutional debates, statements made by pro-
ponent legislators, and statements made by 
proponents who were not legislators. After 
discussing a sampling of relevant state-
ments, the court concluded that the voters 
understood that the marriage amendment 
would not ban legally recognized domes-
tic partnerships conferring a limited sub-
set of rights and obligations of marriage. 
Rather, the marriage amendment was 
intended to ban the Vermont-style civil 
unions that gave same-sex couples all of 
the state law rights and obligations of 
married couples. As such, the statements 
by proponents of the marriage amendment 
indicate that the voters understood “legal 
status” to include “rights and obligations.”

Third, the court examined the earliest 
interpretations of the provision by the leg-
islature. The earliest and only interpreta-
tion of the marriage amendment is, in fact, 
the domestic partnership law.  However, 
the court chose not to rely on this source 
to ascertain voter intent because the re-
sult — that the “legal status” of a domes-
tic partnership is not substantially similar 
to that of marriage — would be the same 
even if the court ignored the domestic 
partnership law.

Throughout the course of its interpre-
tive analysis, the court addressed several 
arguments by the plaintiffs with no rel-
evance to the issue of whether the domes-
tic partnership law violated the marriage 
amendment of the Wisconsin constitution. 
In light of the sensitivity of the issue, the 

argument with the slightest merit and re-
solve every issue with minute probative 
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!.S. District Judge Myron H. 
Thompson ruled on December 21 
that the Alabama Department of 

Corrections is violating the Americans 
with Disabilities Act by continuing to 
maintain categorical policies regarding 
HIV-positive inmates, including strict 
housing segregation and exclusion from 
various prison programs and rehabilita-
tion opportunities, especially addiction 
treatment programs and work release 
programs.  Henderson v. Thomas, Civil 
Action No. 2:11cv224-MHT (M.D.Ala.).  
Although attorneys for the state represent-
ed to the court at the end of trial that the 
state would be revising its policies, Judge 
Thompson found that the case was not 
moot, but acceded to the state’s request 
that it be afforded the opportunity to “pro-
pose appropriate relief to the court and 
that this opportunity would include time 
for both sides to meet and attempt to agree 
upon relief.”  

Judge Thompson’s lengthy opinion pro-
vides a thorough discussion of the history 
of HIV-positive inmates in the Alabama 
prison system, showing that policies adopt-
ed in response to the new phenomenon of 
HIV/AIDS in the 1980s had failed to keep 
up with the advance of medical knowledge 
and treatment.  Although the 11th Circuit 
rejected a challenge to the Alabama prison 
policies in the 1990s, the court at that time 
indicated that it was ruling based on the 
state of medical art at the time that lawsuit 

that he was not precluded from reconsid-
ering the matter in light of current knowl-

pointed out, at the time the earlier case was 
-

tence” and fear of transmission in prisons 
was high.  Many states adopted segrega-
tion policies.  With the advance of medical 
knowledge and treatment, most states have 
abandoned some or all of such policies, 
leaving only a handful of states, among 
them Alabama, that retained policies for-
mulated during the early, panic-ridden 
stages of the HIV/AIDS epidemic.  Once 
Alabama’s policies are reformed to comply 
with the court’s ruling, only South Caro-
lina will be left among states maintaining 
strict prison segregation policies for HIV-
positive inmates.

Thompson observed that the transmis-
sion issue has been transformed by mod-
ern therapies that reduce viral load to the 
point where transmission is rare, and that 
HIV infection has become in most cases 
where therapy is available a manageable 
condition such that individuals with HIV 
may live a “normal” lifespan.  As such, the 
deprivation of rehabilitative programs and 
programs designed to prepare inmates for 
re-entry to the civilian population looms 

courts had earlier confronted these issues.  
This case was brought as a class action 

by the ACLU National Prison Project, 
with Margaret Winter, associate director 
of the Project, now serving as lead counsel 
for the plaintiffs.  Judge Thompson found 
that various named class representatives 

variety of issues raised in the complaint 
and at trial.  He reviewed the extensive 
expert testimony, concluding that the 
grounds upon which the policies had pre-
viously been upheld were no longer valid, 
and that the violations of federal disability 
discrimination law were clear.  He found it 
“evident” that the “segregation policy has 
been an unnecessary tool for preventing 
the transmission of HIV,” but “it has been 
an effective one for humiliating and iso-
lating prisoners living with the disease.”  
Part of this humiliation has involved re-
quiring HIV-positive inmates to wear 
white armbands, so that even in those pro-
grams where they have been allowed to 
participate, they are instantly marked for 
all other participants to see.

Judge Thompson concluded with three 

that the segregation policy is based on 

outdated and unsupported assumptions 
about HIV and the prison system’s ability 
to deal with HIV-positive prisoners.  The 
policy is also infected, and the reasons the 
ADOC has proffered for its continued ex-
istence undermined, by an intentional bias 

in a bias from those in charge (for exam-
ple, with the white-armband policy) and 
in a system-wide tolerance for a culture of 
bias, rooted in large measure in ignorance 
about HIV, from among not only prison-
ers but employees in general (for example, 
with the food-service policy and the fear 
that guards will not protect HIV-positive 
prisoners).  

question of why the ADOC continued 
to exclude HIV-positive prisoners from 
food-service jobs in the prison kitchens 
and in the work-release program when 
it was clear that HIV was not transmit-
ted by handling food and when there had 
been no complaints from employers about 
HIV-positive prisoners having food-ser-
vice jobs, Associated Commissioner De-
Loach responded: ‘[W]e live in Alabama, 
and there are a lot of prejudices. . . . [I]
t doesn’t sound nice.  It doesn’t sound . 
. . chic . . . . Prejudices . . . die hard in 
Alabama.’  Therefore, any remedy the de-
fendants might propose to the court must 
be based not only on a willingness to re-
visit assumptions and to look at all rea-
sonably available and untapped resources; 
and must not only be uninfected by bias 
against those with HIV, but it must also 
address the lack of education and igno-
rance among both prisoners and prison 
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!.S. District Judge Samuel Conti ruled 
on December 3 that two New York 
City realtors, Manhattan Apartments, 

Inc., and Abba Realty Associates, violated 
a city law when dealing with a person liv-
ing with AIDS who was seeking to rent an 

NYC HIV/AIDS Services Administration 
(HASA).  The New York Law Journal pub-
lished the court’s opinion in Short v. Man-
hattan Apartments, Inc., No. 11-cv-5989 
(S.D.N.Y.) on December 12.

Judge Conti awarded the plaintiff, Keith 
Short, $20,000 in damages, and also award-
ed $5,000 to the Fair Housing Justice Cen-
ter, Inc. (FHJC), the agency to which Short 
complained about 
d iscr iminat ion.  
FHJC undertook an 
investigation of the 
two realtors, which 
generated some of 
the evidence con-
sidered by the court, 
and the court grant-
ed FHJC’s request 
for reimbursement 
for its investiga-
tive expenses.  The 
court also issued 
expansive injunc-
tive relief against the defendants.  Attorneys 
Armen Merjian, a senior staff attorney at 
Housing Works, and Diane Houk of Emery, 
Celli Brinckerhoff & Abady, represent the 
plaintiffs.

Short and FHJC contended that the de-
fendants violated the federal Fair Hous-
ing Act, which prohibits discrimination by 
landlords and brokers against persons with 
disabilities, and the New York City Human 
Rights Law, which forbids housing discrimi-
nation based on disability or on a prospec-
tive tenant’s source of income.  Judge Conti 
ruled for the defendants on the disability dis-

-
kers did not discriminate against clients liv-
ing with AIDS as such.  Rather, the evidence 
showed that the discrimination was against 
people who were seeking apartments that 

-
ants are people with AIDS, but of course not 

all people with AIDS seek or obtain HASA 
funding to pay their rent.)

Short, who was diagnosed HIV-positive 
in 1989 and soon progressed to symptomatic 
AIDS, moved to New York from Washing-
ton, D.C., in the late summer of 2010. He 
applied to HASA for housing support and 
moved into a single-room-occupancy facility 

with the substandard SRO and began looking 
for a real apartment in the fall of 2010.  

has placed many PWA clients receiving 
HASA funding in apartments, but, as Short 
discovered, not all the apartments listed by 
Abba within his price range were available 

to him.  Abba accepts listings from land-
lords who will not accept tenants that re-
ceive HASA funding.  The court received 
testimony that HASA funding is reliable, 
and that delays while HASA inspects and 
approves apartments are minimal.  Al-

-
fect, lacking evidence, one might speculate 
in light of HASA’s dependable payment his-
tory that these landlords use HASA funding 
as a proxy for avoiding taking unemployed 
PWAs as tenants, but the court doesn’t go 
there in its opinion.

-
ments for Short, while telling him that certain 
apartments (including some in which he was 
interested) were not available to “program 
people.”  One apartment became unavailable 
after Short provisionally accepted it, as the 
landlord rented to somebody who could pay 
immediately.  Short accepted a second apart-
ment, but when he showed up to move in he 

found the condition of the apartment unac-

wires and other problems.  Short claimed that 
when he summoned the building’s superin-
tendent to complain, the super was hostile to 
him. So that apartment didn’t work out, either.  

Discouraged by his experience with 
Abba, Short went to Manhattan Apartments 
(MA), only to encounter a real stonewall.  
He was told that none of the landlords who 
listed apartments with MA would rent to 
HASA clients.

After Short took his complaints to FHJC, 
they employed “testers”, actors trained to 

-
tion was easy to get, because the brokers at 
both companies were very open about not be-
ing able to show certain apartments to people 
who would be paying for them with HASA 
assistance. At neither company was there any 
awareness that the New York City council 
had passed a law prohibiting housing dis-

crimination against 
people because of 
their sources of in-
come, and the indi-
vidual agents also 
professed ignorance 
about housing dis-
crimination laws 

the lack of training 
by these companies.

FHJC argued 
to the court that 
the realtors were 
engaging in dis-

ability discrimination because the refusal to 
show particular apartments due to source of 
income had a “disparate impact” on people 
with disabilities.  The court pointed out that 
plaintiffs making disparate impact arguments 
are required to provide some statistical proof, 
and noted that there are a variety of housing 
support programs, only some of which assist 
people with disabilities, so it was not a neces-
sary conclusion that people with disabilities 
are more disadvantaged by such a practice 
than nondisabled housing assistance recipients.

Since the basis for the federal court having 
jurisdiction over this case is the federal Fair 
Housing Act, that could have been the end 
of the lawsuit.  However, federal courts have 
“supplementary” jurisdiction over state and 
local law claims that arise out of the same set 
of facts, and in this case Judge Conti decided 
that it made sense to retain jurisdiction and 
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!he Iowa District Court for Polk 
County ordered the Iowa Depart-
ment of Public Health (DPH) to 

the child of Jessica Marie Buntemeyer to 
identify her wife, Jennifer Lee Buntemey-
er, as the other parent, in Buntemeyer v. 
Iowa Department of Public Health, Case 
No. CV 9041 (Dist. Court Polk County, 
Iowa, December 12, 2012).

Petitioners Jessica and Jennifer Bunte-
meyer are a married same-sex couple.  On 
October 21, 2011, Jessica gave birth to a 
stillborn infant.  On October 31, 2012, both 

which entered Jessica’s information as the 
“mother” and Jen-
nifer’s information 
as the “father.”  On  
November 3, 2011, 
DPH staff removed  
Jennifer’s informa- 
tion, left the “father”  
section blank, and 
registered the Cer-

Represented by 
Lambda Legal, on 
February 28, 2012, 
the Buntemeyers 

Judicial Review arguing that the refusal 
to list Jennifer as a parent was inconsis-
tent with DPH’s prior practice, based on 
improper purposes, based on an errone-
ous interpretation of law, in violation of a 
provision of law, and unconstitutional.  To 
defend DPH’s actions, the Bureau Chief 

court explaining DPH procedure, stating 
that DPH maintains “accurate and com-
plete records of all vital events in Iowa 
to provide public access for vital event 
records, monitor and educate about pub-
lic health, disclose data to researcher, and 
share data with other agencies.”  Accord-

-
mately 100,000 events each year, including 

Judge Robert A. Hutchinson, Fifth Ju-
dicial District of Iowa, rejected the Bunte-
meyers’ argument that DPH was incon-
sistent with prior practice, relying on the 

has never knowingly registered a mother’s 
wife as a parent,” and that “therefore, 
DPH’s refusal to register a mother’s wife 

prior DPH practice.”
Judge Hutchinson also rejected the 

Buntemeyers’ argument that DPH acted 
with improper purpose because they had 
failed this argument to the DPH; however, 
he held in dicta that “regardless of any in-
ferences the Buntemeyers may draw from 
DPH’s policy, these inferences cannot sat-
isfy the Buntemeyers’ burden to show the 
DPH acted erroneously.”

With regard to the argument that DPH 
violated a provision of law, Judge Hutchin-
son stated, “Iowa law simply requires 

‘for each fetal death which occurs in this 
state… the statute does not prescribe the 

-
son held that DPH was entitled to agency 

which accordingly could only be disturbed 
if it was “based upon an irrational, illogi-

of a provision of law.”  Judge Hutchinson 

“father” as the “male parent,” and that 
DPH will accept the mother’s attestation 

legal relationship.  He held that “the com-
monality across all accepted paternal re-
lationships is that the “father” must be 
male,” and that therefore DPH’s interpreta-

interpretation of a provision of law.”  
Judge Hutchinson also rejected the 

Buntemeyers’ argument that the pre-
sumption that a mother’s husband at con-
ception or birth is the father of her child 
must be extended to same-sex spouses, 
stating that “assuming -- without decid-

-
sumption of paternity exists, this pre-
sumption of parentage arises only when 
a party seeks a determination of parental 
rights and obligations” in relation to birth 

dissolution of marriage.  He therefore 
held that DPH is free to interpret “father” 
within the deference provided by the 

of Fetal Death.  
Finally addressing the Buntemey-

ers’ Equal Protection argument, Judge 
Hutchinson noted that, unlike the above 
reviews of agency action, the court must re-

view constitutional  
claims de novo.  
Judge Hutchinson  
stated that the Iowa  
Constitution guar- 
antees equal pro- 
tection of the law,  
and that the Iowa  
Supreme Court held  
in 2009 that “de-
nying same-sex  
couples the ben-

violates equal pro-
tection unless the 

state can justify its action under height-
ened scrutiny.”  

While DPH argued that a mother’s 
wife is not similarly situated to a moth-
er’s husband, Judge Hutchison held that 
“a mother’s wife and a mother’s husband 
are both parents in the ordinary and 
common sense… in every common and 
ordinary sense except for biology.” Judge 
Hutchinson further held that the two pur-

statistical information about a stillbirth 
and to be a documentary record of a fetal 

could have several uses for parents, in-
cluding commemorative value or insur-
ance purposes.  Finding that DPH admit-
ted that their policy permits registration 

Judge Hutching held that “biology is only 
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!Judge Mary Wiss of the San Fran-
cisco Superior Court upheld a probate 

court’s ruling that the domestic partner-
ship agreement between two men under 
which neither would be entitled to the 
other’s assets was not invalidated by their 
legal marriage during the short window 
in which gay marriages were legal in 
California.  Konou v. Wilson, 2012 WL 
6216869 (Cal. App. 1 Dist.)

Philip Wilson and Antipas Konou 
met and began a relationship in 2005, 
and on May 17, 2006 registered as do-
mestic partners.  Before registering, 
however, they entered into a written do-
mestic partnership agreement, similar to 

parties’] respective property rights and 
support rights, both prior to and during 
the course of their domestic partnership 
as well as in the event of termination of 
the domestic partnership by either death, 
dissolution or legal separation.”  Under 
the agreement, both Wilson and Konou 
waived any right “in law or equity” in the 
property, income, or estate of the other, 
whether then existing or existing in the 
future.  The document also stated that 
should either wish to change the terms of 
the agreement, a new and separate writ-
ten agreement would be required, execut-
ed by both parties.

After same-sex marriage was legal-
ized in California, the couple was issued 

and was married the next day, although 
the domestic partnership agreement was 
not altered in any way by either party.  
Proposition 8, which barred same-sex 
marriage in California, was passed in 
early November, 2008, and just days later 
Wilson committed suicide.  Though the 
law now banned new marriages, later 
court rulings would determine that any 
marriages entered into during the time in 
which the unions were legalized would 
remain valid, and accordingly Wilson 
and Konou were legally married at the 
time of Wilson’s death.  

Wilson had executed a will many 
years earlier, giving a portion of his es-
tate to his then-partner.  However, the 
relationship dissolved and after Wilson’s 
death the former partner disclaimed his 
interest in Wilson’s estate.  Konou origi-

nally disclaimed any interest as well, 
but then petitioned for determination of 
entitlement to estate distribution, argu-
ing that the marriage between him and 
Wilson invalidated the written domestic 
partnership agreement and that he should 
be treated as a pretermitted spouse en-
titled to a statutory claim against the 
estate. The probate court found that 1) 
the marriage did not invalidate the do-
mestic partnership agreement, and 2) the 
domestic partnership agreement served 
as a valid waiver of Konou’s rights as a 
pretermitted spouse.  Konou appealed the 
probate court’s decision, which the Supe-
rior Court reviewed de novo.  

Judge Wiss begins with a brief over-
view of the history of the status of and 
laws affecting same-sex unions in Cali-
fornia, noting that nothing in In re Mar-
riage Cases, 43 Cal. 4th 757 (2008), that 
granted the right to marry to gays and 
lesbians, spoke to its effect on existing 
domestic partnerships.  In fact, after In re 
Marriage Cases
of time in order to dissolve a same-sex 
marriage where the couple had previous-
ly been registered as domestic partners, 
two separate actions had to be brought – 
one to dissolve each institution.  Further, 
nothing in the cases invalidated any stat-
utes or laws regarding domestic partner-
ships.

contest the domestic partnership agree-
ment as invalid (as this would be a losing 
claim in any event), but instead relies on 

-
cate served as a subsequent writing con-
stituting a new agreement regarding their 
property disposition.  

This argument fails for a number of 
-

nership was never dissolved and was 
therefore still valid throughout the cou-
ple’s marriage.  As Wiss noted, both the 
marriage and domestic partnership would 
have to be dissolved through legal action 
to sever the ties between the couple.  Ad-
ditionally, a marriage license does not in-
validate a prenuptial agreement.  Couples 
often enter into a contract regarding their 
property rights prior to obtaining a mar-
riage license, and the subsequent license 
does not “reset” the stage so that both 

parties are thereafter entitled to their 

most damning to Konou’s appeal, how-
ever, is the inclusion of language in the 
domestic partnership agreement reading 
“any subsequent changes in California or 
federal law that create or give rise to ad-
ditional or altered rights and obligations 
of the parties shall not affect this agree-
ment.”  Further, the document states that 
both Wilson and Konou entered into the 
agreement with the express desire that 
“the terms set forth in this agreement ap-
ply to any termination of their relation-
ship…and to control their ownership of 
property during the relationship and…in 
the event of termination of the relation-
ship by dissolution, death or legal separa-
tion.”

Nothing in the domestic partnership 
agreement, Wiss notes, indicates that 
either party wished for a future change 
in law or advance in same-sex rights to 
invalidate the agreement.  The court does 
acknowledge, however, that domestic 
partnerships and marriages differ in a 
number of ways.  Critically, though, the 
state law property rights under both do-
mestic partnerships and marriages do not 

-
ly, the property rights under a marriage 
were not so different as to invalidate the 
agreement that contemplated a domestic 
partnership.  

-
sion on the issue of the validity of the do-
mestic partnership agreement, and sub-
sequently makes quick work of Konou’s 
appeal on the issue of waiver of rights 
as a pretermitted spouse.  Quite simply, 
the court states, the Probate Code section 
21610 provides that a pretermitted spouse 
is not entitled to a share of the estate if, 
among other things, “the spouse made 
a valid agreement waiving the right to 
share in the decedent’s estate.”

As the domestic partnership agree-
ment has been deemed valid, and there-
fore acts as a waiver of Konou’s rights 
as a pretermitted spouse, Konou is en-
titled to nothing under statutory estate 
law.  However, the case does serve as a 
reminder of the challenges and pitfalls 
of a multi-tiered system of partnerships, 
unions and marriages in a country that 
treats same sex couples differently in 
each state, and in some cases, grants 
and revokes rights to them on a nearly 
month-to-month basis. 

—Stephen E. Woods
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!n November 21, 2012, the Tel 
Aviv Family Court decided to 
“dissolve” the marriage of an 

Israeli same sex couple who married in 
Canada and registered as married in Is-
rael.  Anonymous v. Ministry of Interior, 
Family Case 11264-09-12. Israel has 
only religious marriage and divorce, but 
case law dating to the 1960s determined 
that couples who married abroad should 
be registered in Israel’s population reg-
istry as married, even if their marriage 
could not have been performed in Israel. 
In spite of legal doubts about the impli-
cation of this “registration,” de facto this 
allows couples who married abroad to 
present themselves as married in daily 
life and in reality have access to most if 
not all rights enjoyed by married couples. 
In Ben-Ari v. Director of the Population 
Registry, HCJ 3045/05, the Israeli Su-
preme Court applied the same logic to 
same-sex couples, holding that same sex 
couples who married in Canada should 
be registered in Israel as married. 

 Ben-Ari thus opened to same-sex 
couples one of the two channels of al-
ternatives to marriage, used in Israel 
by couples who do not want to or can-
not marry religiously. The other channel 
is that of gaining rights akin to that of 
married couples by cohabitation, which 
has also been extended by case law, since 
the 1990s, to same sex couples.  The use 
of both channels by same sex couples in 
Israel illustrates the claim that same sex 

Israel formally has only religious mar-
riage. When they started making legal 
claims for partner recognition, Israeli law 
already had two institutions developed as 
a result of pressure from different sex 
couples who did not or could not want 
to go through religious marriage. They 

-
nally developed for different sex couples 
as alternatives to religious marriage.

that was anticipated ever since Israeli 
same-sex couples started getting mar-
ried abroad and having their marriages 
registered in Israel: although many coun-
tries (including some that allow same sex 
marriages) allow for couples to marry 
without posing a residency requirement, 
they pose such a requirement for divorce, 

which is a judicial proceeding.  Under Is-
raeli law, marriage and divorce of Jewish 
couples is conducted by religious courts 
based on Jewish law, and is controlled 
by the orthodox-monopolized rabbin-
ate, which does not recognize same-sex 
marriage. Thus, the question of divorce 
was looming ever since same-sex couples 
married abroad won their right to be reg-
istered as married in Israel.

 The Tel-Aviv Family Court judge 
framed the question before him as what 
is the judicial instance authorized to 
dissolve the marriage of two men who 
married in Canada and who registered 
in the Ministry of the Interior in Israel 
as married.  When the couple separated, 
they approached the Family Court, which 
approved their separation agreement, and 
recommended that the Ministry of Inte-
rior “delete” their registration as married, 
but the Ministry refused to do so. Then 
the couple approached the Rabbinical 
Court, which refused to hear the case. 
Considering these facts, Judge Yehzkel 
Eliyahu accepted the couple’s argument 
that when the Rabbinical Court does not 
recognize a certain claim, based on re-
ligious law, it loses jurisdiction to deal 
with it. It accepted the “non-recognition 
thesis” advanced by Professor Ruth Hal-
perin-Kadari, according to which when 
the religious court does not recognize a 
certain institution or relationship, it does 
not have the jurisdiction to deal with it. 

 Thus, the Family Court rejected the 
Ministry of the Interior’s argument that 
the couple should approach the Rabbini-
cal Court, holding that given the non-
recognition by religious courts on one 
hand, and the growing recognition of 
same-sex couples by Israeli civil courts 
on the other, the Family Court was the 
proper and natural forum to deal with 
the case. The court emphasized that it 
would be unacceptable to keep the two 
men, who have separated, legally tied to 
each other in bonds of marriage, and that 
doing so would amount to violating their 
civil liberties, violating Israel’s Basic 
Laws, and negating justice and equality. 
The Family Court would use its “inherent 
jurisdiction” and order the marriage dis-
solved. (Existing legislation that granted 
the Family Court jurisdiction to dissolve 
marriage in some cases that may fall out 

of the jurisdiction of the religious courts 
operating in Israel, did not apply in this 
case, as it explicitly stated it will not ap-
ply if both partners are Jewish, as the two 
men are in this case).

 The order issued by the Family Court 

that a civil family (i.e. not religious rab-
binical) court ordered the dissolution of 
a marriage conducted between two Jews. 
Following the order, the Ministry of In-
terior agreed to change the registration 
of the couple in the population registry 
to “divorced”, indicating that it probably 
does not plan to appeal the judgment. 

 Some implications of the case are yet 
unclear:  Does the dissolution order ac-
tually point to a substantive recognition 
(rather than mere “registration”) of the 
same-sex marriage in Israel? Judge Eli-
yahu stated that his decision is the “other 
side of the coin” of Ben-Ari, however 
recall that Ben-Ari only dealt with the 
registration, not taking a position regard-
ing the recognition of the marriage. Ad-
ditionally, could the judgments have any 
implications for opposite-sex couples as 
well? These questions are not expected to 
gain an answer in the foreseeable future, 
especially given that the judgment is not 
likely to be appealed.

Although the case was published 
without the couple’s names, the Israeli 
press reported that the couple in ques-
tion is Professor Uzi Even and Amit 
Kama, both veteran gay rights activ-

openly gay member of Knesset (parlia-
ment) and Even and Kama have been 
protagonists in a few previous gay rights 
precedents, sometimes separately and 
sometimes together as in this case.  It 
was further reported that Professor 
Even sought the divorce mostly so he 
can marry his current partner, who is 
a Dutch citizen, in order to facilitate 
immigration issues for his partner and 
allow him to stay in Israel. (See: http://
www.haaretz.com/news/features/where-
are-they-now/where-are-they-now-the-
israeli-man-who-divorced-his-husband.
premium-1.486360).

The couple was represented by Ju-

For further reading on the judgment see  
http://ohrh.law.ox.ac.uk/?p=868. 

—Aeyal Gross 

Aeyal Gross is a Professor of Law at the 
Tel Aviv University.
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!"#$%&%'()"$* – In a rush to get 
into the line for Supreme Court consider-
ation of whether same-sex couples have a 
constitutional right to marry, the Defen-
dant-Intervenors in the Nevada marriage 

with the Supreme Court on December 5, 
asking the Court to by-pass the 9th Cir-
cuit Court of Appeals and to review on the 
merits the district court’s ruling in their 
favor.  They argued that the urgency of set-
tling this underlying constitutional ques-
tion – even in advance of ruling on DOMA 
or California Proposition 8 – would justify 
the Court in taking up their case “out of 
order,” since how the Court answered the 
underlying question could in effect answer 
the questions posed by the other cases.  
Perhaps they were inspired by trial counsel 
in Golinski, Pedersen and Windsor, three 
trial court rulings against the constitution-
ality of Section 3 of DOMA, who asked the 
Supreme Court to let them by-pass the 9th 
and 2nd Circuits, but those requests made 
some sense because the Court had already 
received a petition for review of the 1st 
Circuit’s ruling striking down Section 3.  
But this attempt to end-run the 9th Circuit 
does not seem well calculated to win the 
endorsement of the Court, especially in 
light of the grant of certiorari in Holling-
sworth, the Proposition 8 case (see above), 
and the Windsor case, in which the Court 
granted the Solicitor General’s petition to 
review a ruling on DOMA Section 3 ema-
nating from the 2nd Circuit.  In addition, 
the standing of Intervenors to petition the 
Court independently of the state (which is 
actively defending the lawsuit in Lambda 
Legal’s appeal to the 9th Circuit) is sub-
ject to question.  As noted in our lead story 
above, the Supreme Court has added in its 
certiorari grant in Hollingsworth the ques-
tion whether the Defendant-Intervenors in 
that case had standing to seek review of the 
district court’s opinion.  Coalition for the 
Protection of Marriage v. Sevcik, No. 12-

Dec. 5, 2012).  

!"#$%&%' ()"$* – Lambda Legal 
Millbrook v. 

United States, No. 11-10362 (certiorari 

granted September 25, 2012).  The case 
concerns a federal prison inmate in Penn-
sylvania who alleges that after he com-
plained about a violent cellmate, he was 
taken by some prison guards to a camera-
less area in the basement of the prison and 
forced to perform oral sex on one of the 

-
ance about this incident and exhausted his 

against the government under the Federal 
Tort Claims Act, which waives sovereign 
immunity for intentional torts (including 
assault) committed by on-duty law en-

however, the 3rd Circuit has construed the 
FTCA immunity waiver narrowly, and 
held that the lawsuit was barred.  The Su-
preme Court granted cert on the following 
question: “Whether 28 U.S.C. Sec. 1346(b) 
and 2680 (h) waive the sovereign immu-
nity of the United States for the intentional 
torts of prison guards when they are act-
ing within the scope of their employment 
but are not exercising authority to ‘execute 
searches, to seize evidence, or to make ar-
rests for violations of Federal law.’”  Ex-
plaining the LGBT interest in this case 

brief, Lambda Legal Attorney Susan Som-
mer stated: “Incarcerated members of the 
LGBT community and of other vulnerable 
groups are especially targeted for sexual 
assault.  If prisons fail to protect vulner-
able inmates, the inmates must have access 
to the courts.”  From the Court’s docket 
list, it looks like this is a case where the So-
licitor General may have changed his posi-

to the cert petition, on November 30 the 

reversal of the 3rd Circuit and remand for 
trial.  Subsequently, the Court appointed 
Jeffrey S. Buchholtz of Washington, D.C., 
to argue the case as amicus curiae in sup-
port of the 3rd Circuit’s ruling.  The Court 

Christopher J. Paolella of New York, who 
-

wood, to represent him before the Court.   
 

+*,' (-$("-* – In an opinion that is 
quite frustrating to read, a panel of the 

8th Circuit denied a petition to review a 
ruling by the Board of Immigration Ap-
peals on a claim for asylum by an HIV+ 
man from Kenya.  R.K.N. v. Holder, 2012 
WL 5990286 (8th Cir., Dec. 3, 2012).  
R.K.N., who had been in the U.S. under 
a student visa in 1998.  In the summer of 
2001 he went back to Kenya, allegedly to 
attend his father’s funeral, and was denied 
re-entry to the U.S. in October 2001, be-
cause his visa had expired. He sought to 

withholding of removal, and protection 
under the Convention Against Torture.  He 
claimed membership in a disfavored po-
litical group, and asserted that his HIV+ 
status had led to him being beaten while 
in Kenya and would subject him to danger 
if he returned.  An Immigration Judge (IJ) 
rejected his claims in a ruling initially up-

his story that undermined his credibility.  
Then a member of the BIA reopened the 
case and directed a rehearing, and R.K.N. 
was given additional time to supplement 

his account of being treated in the hospital 
after he was beaten.  Upon rehearing, how-
ever, the IJ excluded some proffered medi-

determination, again denying R.K.N.’s pe-
titions.  On appeal, he argued to the 8th 
Circuit that the IJ and the BIA had failed 
to address his HIV-related claim, but the 
court found that the credibility determina-

-

case based on the rather convoluted opin-
ion released by the court, and the whole 
process seems quite frustrating.  If R.K.N. 
is, as he says, HIV+, and there is evidence 
that this would present great danger to 
him if he is removed back to Kenya, that 
should be confronted and explicitly dis-
cussed by the IJ and the BIA, regardless 
of any inconsistencies in evidence con-
cerning the date of his father’s funeral.     
 

.*,' (-$("-* – A unanimous panel 
ruled in Martinez v. Napolitano, 2012 WL 
5995444 (9th Cir., Dec. 3, 2012), that the 
district court lacked jurisdiction to hear a 

CIVIL LITIGATION
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CIVIL LITIGATION
claim that the BIA had violated the due 
process rights of a man from Guatemala 
who sought refuge in the United States 
due to fear that he would be endangered in 
Guatemala due to his sexual orientation.  

for asylum and withholding of removal 
based on his alleged political opinions in 

-
plication, and at the subsequent hearing 
the plaintiff admitted to the IJ that his 
initial application was false, but submit-
ted a new application based on his sexual 
orientation.  The IJ found that the appli-
cation lacked credibility due to the earlier 
false application, and denied it, and the 

-
nation.  The 9th Circuit granted a peti-
tion for review and sent the case back to 
the BIA for an explanation of its ruling.  

in a “more detailed” decision.  The BIA 
also declined to reopen the case based 
on a new argument invoking the Conven-

failed to establish that he would be tor-
tured if returned to Guatemala.  Plaintiff’s 
appeal of this ruling to the 9th Circuit was 

-
trict court, alleging a due process viola-
tion of the Administrative Procedure Act, 
but the court ruled that under the REAL 
ID Act, it did not have jurisdiction over 
such an action.  The 9th Circuit upheld 

judicial review in asylum and CAT cases 
to the prescribed process of administra-
tive appeals culminating in a petition for 
review to the courts of appeals.  The dis-
trict courts are not part of this process, 
and the courts do not have jurisdiction to 
consider “indirect attacks” on the merits 
of a BIA ruling. “After previously failing 
to convince this Court that the BIA erred,” 
wrote Circuit Judge Murguia, “Martinez 
has repackaged his rejected arguments 
(and added a few others) as reasons why 
the BIA decided his case in an arbitrary 
and capricious manner in violation of the 
APA.  However, none of these arguments 
survive as independent claims not inex-
tricably linked to his order of removal.  
Nor does this action avoid the clear lan-
guage of 8 U.S.C. sec. 1252(a)(5), which 

eliminates jurisdiction over such claims.  
Because the substance of the relief that 
Martinez is seeking (asylum, withholding 
of removal, and CAT) would negate his 
order of removal, the district court proper-
ly determined that it lacked jurisdiction.”  
 

!"#!$"$ – Granting summary judgment 
against the plaintiff, U.S. District Judge 
Robert L. Miller, Jr., ruled in Norington 
v. Mitcheff, 2012 WL 6600101 (N.D.Ind., 
Dec. 18, 2012), that an HIV+ inmate 
claiming to be transgender and wrong-
fully denied hormone therapy by Indiana 
prison medical staff failed to state an 8th 
Amendment claim. The inmate is serving 
an aggregate term of 60 years in prison 
having pleaded guilty to counts of rob-
bery, burglary and voluntary manslaugh-

female and has been persistently seeking 
hormone therapy since 2007, but had nev-
er sought or obtained treatment for gender 
dysphoria prior to her guilty plea in 2004.  
Judge Miller’s decision details the history 
of the inmate’s interaction with prison 
medical staff over the intervening years, 
showing that she has consistently sought 
hormone treatment, and has expressed a 
goal of obtaining sex reassignment sur-
gery, but that medical staff has resisted her 
requests for a variety of reasons, including 
the inmate’s prison disciplinary record 
and inconsistent compliance with prison 
rules.  Although some of her medical re-
cords include notations of a GID diagno-
sis and a few instances where particular 
medical personnel referred her treatment 
requests to higher authority, ultimately a 
psychiatrist responsible for her treatment 
decided against recommending treatment, 
stating “when he can get his interpersonal 
violence and otherwise disruptive behav-
ior under control, clinicians working with 
him can then re-evaluate his appropriate-
ness for psychotherapy focused on trans-
gender issues.”  Observing that a differ-
ence of opinion with medical personnel as 
to appropriate treatment will not by itself 
sustain an 8th Amendment claim, Miller 
commented: “It is abundantly clear from 
the record that Ms. Norington wants hor-
mone therapy and sex reassignment sur-

gery, and that she has been persistent in her 
request for this treatment over the course 
of several years.  Her desire for this treat-
ment, standing alone, does not mean that 
the United States Constitution entitles her 
to it.”  The court acknowledged that bind-
ing precedent precludes the Indiana prison 
system from categorically denying hor-
mone therapy, but accepts the defendants’ 
evidence that in this case there is no such 
categorical rule, but rather a difference of 
opinion between the inmate and medical 
personnel about whether such treatment 
is appropriate for her at the present time. 
 

%!&'!($" – Ingham County Judge 

the Unemployment Agency for reconsid-
eration of a decision she issued in October 
that overturned a decision by the Agency 

Andrew Shirvell, an attorney who had 
been discharged by the Attorney Gener-

carried on a personal and on-line vendetta 
against Christopher Armstrong, the open-
ly-gay student body president at the Uni-
versity of Michigan.  Shirvell, a U. Mich. 
Alumnus, was outraged at Armstrong’s 
election and began a campaign against 
him that was tinged with anti-gay ani-
mus.  Armstrong maintained that Shirvell 
had “stalked” him on campus as well as 
making untrue allegations about him 
on Shirvell’s website, and for a time the 
University barred Shirvell from the cam-

-

ruling, a spokesperson stating, “Shirvell 
was terminated for misconduct and is 

Shirvell, who now lives in North Babylon, 
N.Y., stated he was shocked by the A.G.’s 
position, as he continues to maintain that 
his activities were protected by the First 
Amendment, and did not constitute mis-
conduct.  Detroit Free Press, Dec. 28. 
 

%!&'!($" – After the 6th Circuit re-
versed and remanded in Ward v.  Polite, 667 
F.3d 727 (6th Cir., Jan.27, 2012), Eastern 
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Michigan University was facing a poten-
tial trial on the claim that they violated the 
constitutional rights of graduate counseling 
student Julea Ward by dismissing her from 
the master’s degree counseling program 
after she refused to counsel a gay client be-
cause of her religious beliefs.  The Univer-
sity decided to settle, which Ward agreed 
to do for a payment of $75,000.  “EMU has 
made the decision that it is in the best inter-
ests of its students and the taxpayers of the 
state of Michigan to resolve the litigation 
rather than continue to spend money on a 
costly trial,” said EMU’s Vice President for 
Communications, Walter Kraft, in a state-
ment released to the press, which indicated 
that the university’s insurer would pay the 
costs of the settlement.  Kraft indicated that 
the settlement did not require the Univer-
sity to change any of the policies, programs 
and curricular requirements of the graduate 
counseling program.  Such a change had 
been the avowed goal of the anti-gay liti-
gation organization that represented Ward 
in this case, according to a report about 
the settlement on Freep.com (Dec. 12). 
 

!"#$%&'( – U.S. District Judge Laura 
Taylor Swain refused to grant summary 
judgment against Michel Toliver, a pro se 
New York City pre-trial detainee who al-
leged a violation of his federal civil rights 

was detained at Riker’s Island.  Toliver 
v. City of New York, 2012 WL 6103098 
(S.D.N.Y., Dec. 3, 2012).  Toliver alleges 
that Remy physically assaulted him when 
Toliver did not move as quickly as Remy 
wanted, when Remy took over escorting 

Remy had allegedly said to Schiano, “Drag 
his faggot ass down to the room.”  Toliver 
claims to have incurred serious physical 
injury as a result of this assault.  Judge 
Swain found that Toliver’s allegations, if 
true, would make out a claim against the 

-
cessive force.  However, she concluded that 

state a valid claim against Remy’s superi-
ors or the City of New York, as he failed 
to submit allegations or potential evidence 
regarding an alleged “policy” of allowing 

a recurring problem of such assaults, so she 
granted summary judgment to the City and 
other named defendants as to those claims. 
 

)&*+,+-!- – The 3rd Circuit Court of 
Appeal of Louisiana rejected a claim that 
a sentence of 8 years imprisonment at hard 
labor was unconstitutionally excessive in 
the case of a man who pled guilty to the 
felony charge of exposing a sexual partner 
to HIV.  State v. Turner, 2012 WL 6028868 
(Dec. 5, 2012).  The defendant came to the 
attention of law enforcement authorities in 
Sabine Parish when a woman with whom 
he was in a sexual relationship discovered 
papers revealing his HIV status and re-
ported him to the police.  It subsequently 
developed that he had unprotected sex with 
several women, and four felony charges 
were brought against him in Sabine Coun-
ty.  He agreed to plead guilty to one charge 
in exchange for dismissal of the three oth-
ers and was released on bail awaiting sen-
tencing, but bail was revoked when the 
court learned that was wanted on a similar 
charge from Natchitoches Parish, and there 
was also another possible charge that could 
be brought in Sabine Parish.  The court sen-
tenced him to 8 years, which was within the 
statutory guideline of up to 10 years for this 
offense.  Rejecting his appeal, Judge Marc 
T. Amy observed that it was consistent with 
other Louisiana rulings on similar charges, 
and rejected the claim that it was dispro-
portionate to the seriousness of the offense. 
 

!"#$%&'( – New York Supreme Court 
Justice Daniel P. FitzGerald (Supreme 
Court, New York County), has sented 
Renato Seabra to 25-years-to-life after 
Seabra’s conviction of the murder of Car-
los Castro, reported Gay City News on De-
cember 21.  A jury rejected the defense of 
insanity in the light of evidence that Seabra 
strangled, beat, castrated and then mutilat-
ed the body of Castro in a Manhattan hotel 
room after Castro told Seabra that he was 
ending their relationship.  Castro, then 65, 
had promoted Seabra’s modeling career 
in Portugal and formed an attachment to 
the younger man, but decided to end their 

relationship during a vacation trip to New 
York.  Under the terms of the sentence, 
Seabra will not be eligible to apply for pa-
role until he serves at least 25 years of his 
sentence.  Castro was described as “a TV 
personality and writer, active in the gay 
rights movement, and well-traveled.”  At 
the sentencing, Seabra expressed remorse, 
claimed he had never previously been ag-
gressive, and said “That day I don’t know 
what took over me.”  The jury verdict 
was rendered after trial on November 30. 
 

.-)+/&'!+- – On January 1, A.B. 2356 
goes into effect, providing a state law 

partner” in the context of regulations gov-
erning procedures for donor insemination 
using known-donor sperm.  The legisla-
tion was passed in response to a situation 
faced by Maya Scott-Chung and her same-
sex partner, whose attempt to use sperm 
donated by their friend Daniel Bao was 
stymied by federal FDA rules concerning 
health screening of known donors.  They 
already have a child who was conceived 
more than eight years ago with sperm do-
nated by Bao in ignorance of the rule as 
part of a do-it-yourself home insemina-
tion process.  Now they want another, but 
they needed medical assistance to carry 
out the procedure, which drew into play 
the FDA regulations.  California legisla-

make the process simpler and less expen-
sive.  San Francisco Chronicle, Dec. 28. 
 

/)&'+0- – The Orlando Senti-
nel reported on Dec. 13 that the Or-
ange County School Board voted 6-2 
to add sexual orientation, gender iden-
tity and gender expression to the school 
district’s non-discrimination policy. 
 

+0-1& – On December 3 the Boise City 
Council unanimously approved a measure 
banning discrimination in employment, 
housing or public accommodations on the 
basis of sexual orientation, according to a 
report by KBOI 2 News.  The report was un-
clear about whether the measure expressly 
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extended to gender identity discrimina-
tion, although it asserted that the mea-
sure would protect people who identify as 
transgender.  The measure goes into effect 
in January 2013.  Boise will be the largest 
municipality in Idaho that bans such dis-
crimination.  Attempts to pass a state law 
banning sexual orientation have thus far 
failed, but several other local governments 
have taken that step in the past year or so. 
 

!""!#$!% – Governor Pat Quinn told re-
porters on December 10 that he hoped the 
lame-duck session of the legislature would 
pass a marriage equality bill that he could 
sign in January before the newly-elected 
legislature is sworn in on January 9.  The 
state’s civil union bill, passed two years ago 
by a lame-duck legislature, is now in effect, 
providing civil unions for same-sex and 
different-sex couples that provide the state 
law rights and responsibilities of marriage.  
Passage of gay rights legislation during 
lame-duck sessions is a way to reduce fears 
of legislators, although growing public sup-
port for same-sex marriage may make also 
assuage such fears.   Chicago Tribune, Dec. 
10.  Late in December, a coalition of more 
than 250 clergy issued a joint letter urging 
passage of a marriage equality bill, and co-
sponsors Rep. Greg Harris and Sen. Heath-
er Steans indicated that they would push 
forward for a vote in the lame duck session 
if they thought they would get enough votes 
for passage. Chicago Sun Times, Dec. 24. 
* * *  The cowardly East Aurora School 
Board has truckled under to loud-mouthed 
religious bigots and backed away from 
their initial impulse to include protec-
tion for transgender youth explicitly under 
the School District’s anti-bullying policy.  
Board members apologetically stated that 
they thought that their broad policy would 

The bigots whipped up public agitation 
over the idea that the policy would allow 
transgender students to use the restroom 
of their choice.  Beacon News, Dec. 19. 
 

&'#%'% – Implementing the will of 
the local electorate, which voted to over-
turn local legislation banning sexual ori-

entation discrimination, the Salina City 
Commissioners voted 3-2 to remove lan-
guage embodying such protection from 
the city’s employment manual on Dec. 
17.  The measure had been enacted in 
May, and no sexual orientation discrimi-

to the repeal vote on November 6.  The 
reported count on the public vote was 
9,097 to 7,686.  Salina Journal, Dec. 18. 
 

(!##)%$*' – Same-sex marriage 
supporters in Minnesota, buoyed by the 
electorate’s rejection of an anti-marriage 
constitutional amendment on Novem-
ber 6, are hoping to present a marriage 
equality bill for passage in the legislative 
session starting on January 8.  Demo-
crats control the legislature, and Gover-
nor Mark Dayton is a supporter of mar-
riage equality.  However, the margin of 
defeat for the marriage amendment was 
not huge, and questions remain wheth-
er its rejection signals a willingness by 

grant of equal marriage rights to gay 
Minnesotans.  erstarnews.com, Dec. 19.   
 

($#*'#' – The Helena City Council 
unanimously voted to enact an ordinance 
prohibiting discrimination in housing, 
employment and many kinds of public ac-
commodations on account of sexual orien-
tation on December 17.  Fears expressed 
by some members of the public about re-
stroom and locker room issues led to an 
amendment during deliberations that in 
any place where people “ordinarily ap-
pear in the nude” users may be required 
to use facilities designated for their ana-
tomical sex, regardless of gender identity.   
Under the new ordinance, people may 
bring claims to Municipal Court, but must 

Bureau – which technically does not have 
jurisdiction to consider sexual orientation 
claims – will not pursue the case.  Once 
being turned down by the state bureau, 

claim in the Municipal Court.  The maxi-
mum damage penalty authorized for a 
discrimination claim is $12,000, but at-

torney fees can be awarded to prevailing 
plaintiffs.  In cases deemed frivolous by 
the court, attorney fees can be awarded to 
defendants. Independent Record, Dec. 18. 
 

#)+,-).%)/ – Responding to gay con-
stituents who were buoyed by the passage 
of state-wide ballot questions in Maine, 
Maryland and Washington in November, 
New Jersey’s openly-gay state legislator, 
Assemblyman Reed Cusciora (D-Mercer), 
announced on December 10 that he would 
introduce a bill in the legislature pattern 
on the Maine ballot question, seeking to 
place the enactment of marriage equality 
in the hands of the voters.  He anticipates 
that Governor Chris Christie, an opponent 
of same-sex marriage, would sign the mea-
sure, clearing the way for its inclusion on the 
ballot.  Christie vetoed a marriage equality 
bill passed by the legislature during 2011, 
stating that he believed the question of 
same-sex marriage should be decided by 
the voters, and indicated at that time that he 
would sign a measure to place such a ques-
tion on the ballot.  Legislators have until 
January 2014 to attempt to override Chris-
tie’s veto, an uphill battle since the measure 
passed with fewer than the votes necessary 
for an override, and Democratic majorities 
in the legislature are not large enough to 
accomplish this without Republican help.  
NJ.com, Dec. 11.   Mr. Cusciora’s proposely 
was denounced by Democratic legislative 
leaders as well as those who have been 
working patiently on trying to put together 
the votes for a veto override.  One question 
immediately posed: where was the political 
structure and fund-raising that would be 
needed to wage an all-out electoral battle 
to pass such an initiative?  In the Specially 
Noted section of this month’s Publications 
Noted, below, we recommend an in-depth 
article about the 2012 marriage ballot 
question battles, which ends with a caution 
about anybody trying to follow-up with the 
apparatus in place to run the same kind 
of well-funded, sophisticated campaigns. 
 

.0$1),!%"'#1 – Senate President M. 
Teresa Paiva Weed has stated that a mar-
riage equality bill will be brought to a vote 
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in the Senate Judiciary Committee during 
2013.  She expected there would be much 
discussion about whether to submit the is-
sue of marriage equality to a referendum, 
similar to the vote that enacted marriage 
equality in Maine on November 6, 2012, 
and the votes on approving marriage equal-
ity legislation in Maryland and Washington 
State on the same date.  Openly-gay House 
Speaker Gordon Fox has already indicated 
that the House will vote on a marriage 
equality bill in 2013.  Passage in the House 
is widely anticipated, but the Senate could 
be more of an uphill struggle.  Rhode Is-
land is now the only New England state 
that does not provide marriage for same-
sex couples.  The state enacted a Civil 
Union law, over protests by LGBT lobbying 
groups who insisted on holding out for full 
marriage rights.  Advocate.com, Dec. 18. 
 

!"#$%&!'( )*+&,%!-$%&( !**./
&%!-%.' – The APA’s board of trustees 
voted on December 1 to approve changes 
in the latest edition of the Diagnostic & 
Statistical Manual of Mental Disorders 
(DSM-V), including the removal of “Gen-

-
ognized diagnosis as a mental disorder.  
The term “Gender Dysphoria” will be used 
in DSM-V to described emotional distress 
over “a marked incongruence between 
one’s experienced/expressed gender and 
assigned gender.”  This change provoked 
divided views among transgender rights 

transgender individuals will not have a life-
time stigma of having a “disorder,” signify-
ing that one’s gender identity does not by it-
self say anything about one’s mental health.  
On the other hand, some raised the concern 
that removal of “gender identity disorder” 
from the DSM-V will create obstacles to 
obtaining insurance coverage for trans-
related medical care, and might, at a mini-
mum, cause confusion in applying existing 
legal precedents protective of trans rights, 
some of which use the phrase “gender iden-
tity disorder” as part of their legal analysis.   
 

0'%1#$*%-+(.2(%.3! - InsideHigh-
erEd.com reported on Dec. 12 that the 

University of Iowa is modifying its ap-
plication form to give applicants the op-
tion to identify as LGBT and to select 
“transgender” as one of the options on 

major research university to take this 
route.  Attempts to add such questions 
to the standard application form that is 
widely used by many different colleges 
and universities had foundered on the 
belief that this might cause undue anxi-
ety to gay applicants who might have 

to “come out” on their application.  A 
gay member of the admissions staff at 
Iowa (who is an alumnus of the school) 
rejected this argument, noting the ques-
tion will be optional, and championed 
the change as a way to help the student 
to recruit and enroll more openly LGBT 
students.   He commented that he found 
Iowa to be a supportive and nurturing 
place when he arrived, but that poten-
tial students would not naturally deduce 
this from the application form.  Adding 
these questions will send a signal that the 
university welcomes LGBT applicants.  
Leaders of the on-campus LGBT student 
group strongly supported the change. 
 

$%&,!$4( !4!"* – National media 
paid attention to the death of Richard 
Adams, 65, who married his same-sex 
partner, Australian Anthony Sullivan, in 
a Boulder County, Colorado, ceremony in 
April 1975.  The Boulder County Clerk’s 

-
ful of same-sex couples until state authori-
ties told them to stop.  Adams and Sullivan, 
who were living in California at the time, 
rushed to Boulder to wed in hopes that a 
lawful marriage would make it possible 
for Sullivan to assert spousal immigration 
rights, but both the Immigration Service 
and the 9th Circuit Court of Appeals re-

written response they received from the 
Immigration Service stated: “You have 

relationship can exist between two fag-
gots.”)  Nonetheless, Adams and Sullivan, 
who spent some time together outside the 
United States due to the adverse immigra-

tion rulings, considered themselves mar-
ried up to the date of Adams’ death, and 
they became vocal about it in recent years 
as marriage equality – especially for bina-
tional couples – came to the fore as a ma-

about the two men, titled “Limited Part-
nership,” and is scheduled for release dur-
ing 2013.  New York Times, December 27. 
 

3#*-5.$.( 5!)-%*-( &,0$&, 
– The most popular petition submitted 
to the White House website, judging by 
the number of signatures (already over 
280,000) asks the Obama Administra-
tion to revoke the tax-exempt status of 
Westboro Baptist Church, a small family-
dominated institution founded by Rev. 
Fred Phelps, whose main public activ-
ity appears to be picketing and protest-
ing at funerals using signs denouncing 
homosexuality, and maintaining a website 
called Godhatesfags.com, loaded with 
anti-gay vitriol.  The petition asserts that 
WBC fails to meet the standards for tax 
exempt church status under federal tax 
regulations.  Digital Journal, Dec. 28. 
 

-4(5!'6(#70!8%9#*(5#'#2%-* –  
The New York Times Bucks blog report-
ed on Dec. 5 that TD Bank, a large U.S. 
bank with about 1300 branches in the 
Northeast and Mid-Atlantic regions, had 
announced that it would cover the extra 
taxes that employees must pay if they 
take advantage of the company’s domestic 

partners of employees.  TD Bank said the 
new policy would go into effect on Janu-
ary 1, 2013.  Several large employers have 
adopted such “grossing up” policies as a 
matter of compensation fairness to their 
LGBT employees.  If the Supreme Court 

Section 3 of the Defense of Marriage Act 
in the months ahead, such policies might 
become unnecessary, as the refusal of 
the federal Internal Revenue Service to 
recognize same-sex marriages validly 
performed under state law has been pre-
mised by the IRS on DOMA, not on a con-
struction of the Internal Revenue Code.   
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!"#$%&'"($#)"* – On December 11 
the United Nations hosted a special event 
on the need for leadership in the interna-

-
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!"#$%&' M.J. v. Department of 
Children and Families

-

its decision did not constitute a statement 

case merited a jury trial rather than sum-
Ward v. Polite
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-

-

-

-

-

that they are not accepted; that their fam-

of evidence that demonstrates that conver-

-

Tara Scavo

value to arrive at its conclusion that the 

-

-

-
ship the parties must share a common 
residence; to form a domestic partnership 

parties must make oral statements to one 

couples under the domestic partnership 

partnership merely requires a unilateral 
-

-

domestic partnership is not “substantially 

-
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-
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-
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continued from page 9
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tical purpose and is completely unrelated 

that the policy promotes accuracy on a cer-

continued on page 27
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rule on the claim under New York City’s dis-
crimination law.  “Since the parties and the 
Court have already devoted substantial time, 
effort, and resources to a four-day bench trial 
on this matter, declining to exercise jurisdic-
tion and sending the case to state court for ad-
ditional proceedings would be unfair, incon-
venient, and a waste of judicial resources,” he 
wrote.

While the disability discrimination claim 
was untenable, the source-of-income dis-
crimination claim was crystal clear.  The tes-
timony by Short and the FHJC testers, as well 
as testimony by the real estate brokers them-
selves, provided direct evidence of discrimi-
nation against Short because he would be 

The defendants argued that they were merely 
following the orders of the landlords, and had 
no intention themselves to discriminate, but 
the court rejected this argument, pointing out 
that the realtors engaged in an active function 
of screening out prospective tenants, thus fa-
cilitating the landlords’ discrimination.  Fur-
thermore, there was no direct evidence that 
the landlords actually discriminated, merely 
statements by the real estate brokers that they 
had instructions from the landlords to do so.

-
factory apartment using another real estate 
broker, his actual damages in the case were 
based on compensation for the unsatisfac-
tory conditions in which he had to live in the 
SRO housing while his apartment search was 
prolonged.  He sought damages of $50,000 
-- $25,000 from each defendant -- for “lost 
housing opportunities and for emotional 
distress caused by Defendants’ discrimina-
tion.”  Judge Conti thought that $10,000 per 
defendant was “a more reasonable award,” 
noting that throughout the time he was look-
ing for an apartment, he was living in the 
HASA-funded SRO, so his injury consisted 
mainly of emotional distress stemming from 
the severely undesirable living conditions he 
endured during that time period.  

As to that, Judge Conti pointed out that 

for Short, and that the problems with the last 
apartment were due more to the landlord and 
the super than to Abba.  However, Abba was 
found liable for emotional distress damages 
because they had declined to show him apart-
ments that he sought due to his funding source.

-
etary damages is the injunctive relief against 
the two realty companies.  The court orders 
them to stop their practices of facilitating 

discrimination against people who will fund 
their rentals through HASA grants or other 
lawful government housing funds, to adopt 
written non-discrimination policies, posting 
and distributing them to their employees and 
agents, and requiring training of everybody 
from the realty companies’ owners to the 
employees to the “independent contractor” 
agents with whom they do business.  Since 
MA in particular is a very large rental bro-
ker with thousands of listings, this injunctive 
relief may help to break a logjam for HASA 
clients conducting apartment searches.

The  (Dec. 12) re-
ported that the plaintiffs’ attorneys will apply 
for attorney fees, which are authorized for 
“prevailing parties” under the NYC Human 
Rights Law.  Since this case involved lots of 
investigation and a four day trial, the attor-
ney fee award is likely to dwarf the damages 
awarded to Mr. Short and FHJC.  Mr. Mer-
jian told the  that the sum could 
be “in the hundreds of thousands of dollars.”  
A large portion of the fee award would go to-
wards helping to fund Housing Works in its 
continuing mission of helping people living 
with HIV secure appropriate housing.  Mer-
jian also stated his belief that this was the 

adopted the ban on source-of-income dis-
crimination, all previous cases having been 
resolved through settlements or pretrial dis-
missals.  The court’s decision sends a warn-
ing to the City’s real estate community that 
discrimination against public housing assis-
tance clients is illegal and will subject them 
to damages and injunctive relief. 

continued from page 12

continued from page 13, 24

more accurate and complete record by regis-
tering both parents regardless of gender, that 

events DPH registers per year and therefore 
would have only a “remote” effect on statis-

does not use any statutory presumption of 
paternity and does not legally determine 
paternity it is therefore “wholly unrelated 
to any government interest in determining 
paternity.”  

After concluding that the Buntemeyer’s 
had successfully proved that DPH’s refus-

-
lated Equal Protection, Judge Hutchinson 
ordered DPH to modify the form to permit 
registration of both petitioners as parents, 
and ordered DPH to pay the court costs.  

—


