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Law Notes has been following 
the litigation involving transgender 
Idaho prisoner Adree Edmo for three 
years. In 2018, U.S. District Judge B. 
Lynn Winmill granted a preliminary 
injunction for her to have gender 
confirmation surgery (GCS) within six 
months. Edmo v. Idaho Dep’t of Corr., 
358 F. Supp. 3d 1103, 1111 (D. Idaho 
2018). The Ninth Circuit now affirms, 
Edmo v. Corizon, 2019 WL 3978329, 
2019 U.S. App. LEXIS 27171( 9th Cir., 
Aug. 23, 2019), in a unanimous panel 
per curiam opinion by Circuit Judges 
M. Margaret McKeown and Ronald M. 
Gould and, by designation, U.S. District 
Judge Robert S. Lasnik (W.D. Wash.). 
All four judges have been serving on 
the bench for many years, having been 
appointed by President Bill Clinton 
during the 1990s. 

The opinion, at nearly 22,000 words, 
is enormous. The 9th Circuit granted 
a stay of Judge Winmill’s decision 
pending the appeal, but it expedited the 
appeals due to the nature of the case. 
There were two appeals: one by state 
officials and one by the contractual 
health care vendor, Corizon. The scope 
of the unauthored decision suggests 
that more than one judge’s chambers 
was responsible for its composition. 
The court found that denying gender 
confirmation surgery to Adree Edmo 
violates her 8th Amendment right to be 
free of cruel and unusual punishment, 
but emphasized that the case turns on 
its particular facts, and the court was not 
adopting a general rule that all inmates 
suffering from gender dysphoria are 
automatically entitled to such treatment.

The opinion begins with a general 
discussion about transgender people 
and gender dysphoria suffered by some 
of them, when the tension between 
birth gender and gender identity 
causes severe psychological and life 
disruption. No one disputed in this 
case that Edmo has a serious medical 
condition or that she requires hormones 

and other gender-affirming treatments. 
All experts also agreed that the Fifth 
Edition of the American Psychiatric 
Association’s Diagnostic and Statistical 
Manual of Mental Disorders [DSM-V] 
sets forth conditions for diagnosis of 
gender dysphoria and that the World 
Professional Association of Transgender 
Health [WPATH] Standards of Care for 
the Health of Transsexual, Transgender, 
and Gender-Nonconforming People (7th 
ed. 2011), is an appropriate “benchmark” 
for assessing treatment decisions. The 
court’s extensive discussion provides 
a virtual textbook in layman’s terms 
explaining the subject matter of the case.

The dispute arose on whether, having 
received the maximum benefit attainable 
from hormone therapy, counseling 
and being allowed to groom and dress 
consistent with her gender identity, 
Edmo could compel the state under the 
Eighth Amendment to perform GCS; 
that is, that denial of GCS under these 
circumstances would be “cruel and 
unusual punishment.” Affirming the 
district court’s order requiring GCS, 
the Circuit emphasized that it was 
respecting the findings of fact by Judge 
Winmill and the need (constitutional 
requirement) for individual professional 
judgment for each patient suffering from 
gender dysphoria. By its own terms, the 
affirmance is limited to the trial record 
in the District Court in Edmo. 

Edmo has been on hormones 
since 2012, and she is hormonally 
confirmed (meaning she has achieved 
the maximum benefit from what 
hormones can offer). She attempted self-
castration in 2015, after which Corizon’s 
psychiatrist (defendant Dr. Eliason) 
nevertheless wrote that she was not a 
candidate for GCS because she: (1) did 
not have congenital malformations; (2) 
did not have “devastating dysphoria”; 
and (3) did not have “some type of 
medical problem in which endogenous 
sexual hormones were causing severe 
physiological damage.” 

Edmo’s experts, including Dr. Randi 
Ettner (who co-authored the current 
WPATH Standards), testified that Edmo 
was not only a proper patient for GCS 
but that GCS was the only treatment that 
would remove her severe dysphoria. Dr. 
Ryan Gordon also testified for Edmo. 
They both testified that Dr. Eliason’s 
categories made no sense, because 
the first does not generally apply to 
transgender people, the second is met 
by Edmo, and the third is “bizarre” and 
not medically understandable. Eliason 
could not cite any authority in support 
of his third category formulation. Edmo 
successfully self-removed one testicle 
in 2016, leaving a bloody mess, while 
under defendant Eliason’s “care.”

Defense experts (Dr. Keelin Garney, 
a psychiatrist, and Dr. Joel Andrade, 
a PhD social worker) said that Edmo 
had not lived as a woman outside of 
prison for at least 12 months and that 
her psychiatric co-morbidity precluded 
GCS. Defendant Eliason adopted these 
reasons as well, and he said that his 
opinions were confirmed by the Idaho 
DOC transgender “Committee.”  Judge 
Winmill found that a female experience 
sufficient to satisfy WPATH Standards 
could occur in a prison setting (based 
on Edmo’s experts and the WPATH 
standards themselves, which include 
standards for treating institutionalized 
people) and that Edmo’s psychiatric 
problems were under control, except 
those that were related directly to 
her dysphoria. He found that the 
Committee’s concurrence added little 
support to the defense. The Circuit 
affirmed these findings. 

These defenses are “old chestnuts,” 
if such a phrase can be used for the 
rapidly-evolving transgender prisoner 
world. For many inmates serving life 
or very long sentences, the prison 
“experience” is the only one there 
will be, so requiring another type of 
“real life” experience is tantamount 
to outright denial, a categorical denial 

Ninth Circuit Affirms Injunction Ordering Gender 
Confirmation Surgery for Idaho Transgender Inmate
By William J. Rold
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of GCS for inmates transition during 
incarceration. Co-morbidity is baked 
into the diagnosis: if a transgender 
person is not having severe stress and 
dysfunction, the DSM-V criteria for 
dysphoria are not met. The question is 
whether Edmo’s depression and self-
harm were separate from dysphoria or 
caused by the failure to treat it. Judge 
Winmill found the latter, and he ruled 
that Edmo was competent to make 
medical decisions. Again, the Circuit 
affirmed.

During the appeal, the Circuit 
issued a limited remand to the District 
Court to clarify a few issues, including 
whether Judge Winmill’s injunction was 
preliminary or permanent. He responded 
that it was permanent. Edmo v. Idaho 
Dep’t of Corr., 2019 WL 2319527, at *2 
(D. Idaho May 31, 2019).  The Circuit 
also found that Judge Winmill had 
made the findings necessary under 
the Prison Litigation Reform Act: 
that the injunction was as narrow as 
possible with minimum intrusion into 
prison operations, while still curing 
the constitutional violation, relying on 
Armstrong v. Schwarzenegger, 622 F.3d 
1058, 1070 (9th Cir. 2010).

The Circuit found that the injunction 
was required by a line of Eighth 
Amendment cases extending back three 
decades. It also surveyed other circuits 
on transgender prisoner treatment. Two 
decisions warrant separate discussion: 
Kosilek and Gibson.

In Kosilek v. Spencer, 774 F.3d 
63 (1st Cir., en banc, 2014), the First 
Circuit found that confirmation surgery 
was not constitutionally required for 
the transgender plaintiff because the 
experts disagreed about the necessity for 
the treatment in her case. Id. at 88. Here, 
on a record five years later for another 
patient, the experts did not so widely 
disagree; and the defense experts were 
more roundly impeached. Moreover, in 
Kosilek, the record showed that both 
alternatives were “adequate,” a finding 
with which Judge Winmill disagreed 
here, and such finding was not error. 

In Gibson v. Collier, 920 F.3d 212 
(5th Cir. 2019), there was no record for 
the transgender patient, who was pro 
se before the district court and not in a 
position to provide expert witnesses; the 
court had adopted the expert testimony 

in Kosilek. Here, the 9th Circuit panel 
found this to be irreconcilable with the 
fact-intensive requirement of analysis 
of the subjective prong of deliberate 
indifference intent as required by 
the Ninth Circuit’s 8th Amendment 
precedents.  It likewise rejected the 
notions that a sinister motive had to 
be shown in the denial of a particular 
treatment, or that provision of “some 
care” defeated an Eighth Amendment 
claim. Edmo, 2019 WL 3978329 at *26-
*27.  Referring to the numerous amici, 
the court rejected Gibson’s reliance on a 
lack of consensus regarding GCS, saying 
it was “incorrect, or at best outdated.” 
Id. at *28. 

The Ninth Circuit found that 
denying GCS to Edmo was “medically 
unacceptable” under the circumstances. 
Id. at *30. Thus, it did not merely present 
a non-actionable difference of medical 
opinion. The district court did “what the 
First Circuit did”: it applied deliberate 
indifference standards to the plaintiff’s 
gender dysphoria to enforce the Eighth 
Amendment. Id. *28.

The defendants next argued that 
Edmo has not shown irreparable injury 
necessary for an injunction because: (1) 
she has waited so long already; (2) there 
is not an “emergency”: and (3) Edmo has 
not attempted self-castration in years. 
The Circuit swatted each argument. The 
defendants delayed producing Edmo’s 
medical records for more than six 
months after counsel was appointed to 
represent her by the district court, then 
sought to use the delay to its benefit in 
opposing an injunction. Courts have 
authority under the Eighth Amendment 
to order non-emergent care. The third 
argument overlooks the evidence of 
“profound, persistent distress.”

The Court was careful not to write a 
decision that constitutionalizes prison 
medical care just because there is 
agreement in health care communities 
that certain treatment is medically 
necessary.  The Circuit found that the 
District Court used a “flexible,” not a 
“strict,” adherence to WPATH standards 
in applying them to the facts. “But when 
medical consensus is that a treatment 
is effective and medically necessary 
under the circumstances, prison officials 
render unacceptable care by following 
the views of outliers without offering 

a credible medical basis for deviating 
from the accepted view,” wrote the 
panel, citing Kosilek, 774 F.3d at 90 
n.12. Edmo, 2019 WL 3978329 at *29.

Judge Winmill found that Idaho 
had a de facto ban on GCS, despite 
their policy purporting to allow it 
where “necessary.” Edmo, 358 F. Supp. 
3d at 1127. The Circuit found that its 
disposition made it unnecessary to reach 
the de facto ban issue.

The state further argued that the 
injunction was overbroad because it 
ordered them to provide surgery when 
they are not themselves surgeons. 
[They actually argued that, believe it 
or not.] The Court found this point to 
be “obtuse.” Of course, their obligation 
would be to get a qualified surgeon to 
perform the procedure and qualified 
medical personnel to handle the follow-
up to surgery.

On the scope of the injunction, 
defendants had some success. Idaho 
DOC officials were dismissed as 
defendants in their individual capacities, 
as they were not shown to have been 
personally involved in the denial of 
Edmo’s Eighth Amendment rights. They 
remain as defendants in their official 
capacities (including the department 
head), since they are needed to effectuate 
injunctive relief. Colwell v. Bannister, 
763 F.3d 1060, 1070-1 (9th Cir. 2014). 

The private contractual health care 
provider (Corizon) is to be dismissed as 
a defendant. The corporation does not 
have a transgender “policy,” it argues, so 
it cannot be found liable under Monell 
[v. Department of Social Services, 436 
U.S. 658 (1978)] theory. The court left 
this issue about liability of contractual 
vendors “for another day” in Oyenik v. 
Corizon Health Inc., 696 F. App’x 792, 
794 n.1 (9th Cir. 2017); and it does so 
here again. Defendant Dr. Eliason, 
a Corizon psychiatrist, remains a 
defendant, however, because he was 
making decisions about the care to be 
offered Edmo. Judge Winmill found 
him personally liable for violating 
Edmo’s Eighth Amendment rights, and 
the Circuit affirmed that finding.

The court concluded: “We apply the 
dictates of the Eighth Amendment today 
in an area of increased social awareness: 
transgender health care . . . . [T]he 
medical community’s understanding of 
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what treatments are safe and medically 
necessary to treat gender dysphoria has 
changed as more information becomes 
available, research is undertaken, and 
experience is gained. The Eighth-
Amendment inquiry takes account of 
that developing understanding. See 
Estelle v. Gamble, 429 U.S.99, 102–03 
(1976) . . . . We hold that where, as here, 
the record shows that the medically 
necessary treatment for a prisoner’s 
gender dysphoria is gender confirmation 
surgery, and responsible prison 
officials deny such treatment with full 
awareness of the prisoner’s suffering, 
those officials violate the Eighth 
Amendment’s prohibition on cruel and 
unusual punishment.”

Edmo is scheduled to be released in 
2021. It is unclear whether the defendants 
can drag this case out that long, or will 
decide to release her early to avoid 
providing the surgery. They could also 
seek a stay from the U.S. Supreme Court 
pending a petition for certiorari. That 
would take at least five justices to grant. 
The 9th Circuit urges the remaining 
defendants “to move forward,” 
indicating it will not continue the stay 
after mandate or grant an extension of 
time to petition for rehearing. Indeed, the 
court commented that “the facts of this 
case call for expeditious effectuation of 
the injunction.”

The case was argued on appeal 
for Edmo by Lori Rifkin of Hadsell 
Stormer & Resnik, LLP (Emeryville 
and Pasadena, CA); Edmo was also 
represented by Ferguson Durham PLLC 
(Boise) and National Center for Lesbian 
Rights (San Francisco). Numerous 
amici also appeared on behalf of 
appellee, including MacArthur Justice 
Center, ACLU of Idaho Foundation, 
ACLU National Prison Project, ACLU 
LGBT and HIV Project, Lambda Legal 
Defense & Education Fund, Center 
for Constitutional Rights, medical 
and mental health organizations, 
former correctional officials, and other 
interested non-profit organizations and 
individuals. See Appearances included 
with the court’s opinion for a complete 
list of amici, counsel, and locations. ■

Arthur S. Leonard is the Robert F. 
Wagner Prof. of Labor and Employment 
Law at New York Law School.

Second Round of Briefing in LGBT Title 
VII Cases Before the Supreme Court 
Completed During August
By Arthur S. Leonard

On October 8, the second day 
of hearings in the Supreme Court’s 
October 2019 Term, the Court will hear 
arguments in Bostock v. Clayton County, 
Georgia, Case No. 17-1618, and Altitude 
Express, Inc. v. Zarda, Case No. 17-1623, 
appeals from the 11th and 2nd Circuits on 
the question whether sexual orientation 
discrimination claims are actionable 
as sex discrimination under Title VII 
of the Civil Rights Act of 1964, and in 
R.G. & G.R. Harris Funeral Homes 
v. Equal Employment Opportunity 
Commission and Aimee Stephens, 
Case No. 18-107, an appeal from the 6th 
Circuit on the question whether gender 
identity discrimination claims are 
actionable as sex discrimination under 
Title VII. The Court consolidated the 
two sexual orientation discrimination 
cases, in which the plaintiff-employee 
is appealing in Bostock and the 
defendant-employer is appealing in 
Altitude Express, for a single argument 
of one hour. The argument in Harris 
Funeral Homes, in which the employer 
is appealing, will be argued next. 
Transcripts of the arguments will 
be posted on the Supreme Court’s 
website shortly after each argument has 
concluded (usually within an hour or 
two), and links to audio recordings of 
the arguments will be made available 
on the Court’s website later in the week.

Harris Funeral Homes presents an 
unusual situation; the victorious party 
in the 6th Circuit Court of Appeals, 
the Equal Employment Opportunity 
Commission (EEOC), is represented 
in the Supreme Court by the Solicitor 
General, who, reflecting the change 
of administration since the original 
complaint in this case was filed by the 
EEOC, is now joining with the employer 
to ask the Court to reverse the 6th 
Circuit. The only party defending the 6th 
Circuit’s decision is the charging party 
in the EEOC proceeding, transgender 
funeral director Aimee Stephens, who 

intervened as a co-appellant in the 6th 
Circuit, is named as a Respondent in 
Harris Funeral Homes’ cert. petition, 
and is represented by the American Civil 
Liberties Union. Harris Funeral Homes 
is represented by Alliance Defending 
Freedom (ADF), the conservative 
religious litigation group that is a 
frequent litigant opposing LGBT rights 
in the courts. 

For purposes of briefing, the Court 
decided to treat all the employee-
plaintiffs in the three cases as if they 
were Petitioners (although only Bostock 
is a Petitioner in the Supreme Court), 
and the three employer-defendants as 
if they were Respondents (even though 
two of them are actually Petitioners). 
Thus, the first round of briefing, which 
was concluded early in July, consisted 
of the main briefs for Gerald Bostock, 
the Estate of Donald Zarda, and Aimee 
Stephens, and the amicus briefs (more 
than 40) filed in support of their 
claims that Title VII does extend to 
sexual orientation and gender identity 
discrimination claims. The second 
round of briefing, which concluded 
during August, consisted of the briefs 
for the three employers – Clayton 
County, Georgia; Altitude Express; and 
Harris Funeral Homes; and the EEOC, 
which is technically a respondent even 
though the government, as such, is now 
siding with the Petitioner. 

Interestingly, despite earnest efforts 
by the Solicitor General’s Office, the 
EEOC’s General Counsel, who would 
ordinarily be a signatory on the brief 
purporting to represent their agency, 
did not join in the submission of the 
government’s brief, since as of the date 
of filing the EEOC had not disavowed 
its position that gender identity 
discrimination claims are covered by 
Title VII. Indeed, the amicus brief 
filed by the Solicitor General in the 
sexual orientation cases on behalf of 
the employer also lacked the EEOC’s 
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signature, since the agency that enforces 
Title VII (and whose interpretation 
of the statute is entitled to judicial 
deference, under existing precedents), 
has not disavowed its position (argued 
as an agency amicus in the 2nd Circuit) 
that Title VII covers sexual orientation 
claims. Quite a tangle for the Supreme 
Court to confront. During oral argument 
of Zarda v. Altitude Express in the 2nd 
Circuit, the en banc bench reflected 
some puzzlement and bemusement 
about being confronted with a lawyer 
from the S.G.’s office and a lawyer from 
the EEOC arguing against each other.

Simultaneously with the filing of 
the government’s brief, the Solicitor 
General filed a request that argument 
time be divided evenly (15 minutes 
each) between the Solicitor General’s 
office and ADF, counsel for Harris 
Funeral Homes.

Law Notes gave an overview of the 
first round of filings in our August 2019 
issue. Herewith is a brief summary of 
the second round of filings.

Altitude Express’s brief was signed 
by Saul D. Zabell, Counsel of Record 
who has represented the company 
throughout this litigation, and Ryan T. 
Biesenbach of Zabell & Collotta, P.C., a 
Bohemia, N.Y., law firm. It predictably 
argues that the meaning of Title VII 
must be its “original public meaning” – 
the meaning that members of the public 
would attribute to the statutory language 
when it was enacted by Congress in 
1964. The brief claims that the Supreme 
Court has never interpreted Title VII 
in a manner that “conflicts” with “the 
original public meaning of ‘sex’.” It 
also describes as “wrong” the various 
legal theories offered by Bostock for 
construing “sex” to include “gender 
identity.” It argues that subsequent 
legislative developments – the repeated 
introduction of bills to amend federal 
anti-discrimination law to add “sexual 
orientation” that have never achieved 
enactment, as well as the enactment 
of some other statutes that use ‘sexual 
orientation’ such as the Hate Crimes 
Law – show Congress’s understanding 
that the term must be used to address 
such discrimination, noting also that 
after the EEOC and several lower federal 
courts had rejected sexual orientation 

discrimination claims in the early 
period of Title VII’s history, Congress 
passed a package of amendments to 
Title VII in 1991 but did not overrule 
any of those rulings legislatively. 
The brief also rejects certain other 
arguments that some lower court judges 
had accepted as reasons for extending 
Title VII to cover sexual orientation 
claims. None of these arguments was 
new or unanticipated, and they were 
all rejected in one way or another not 
only in the 2nd Circuit (en banc) but also 
in the 7th Circuit (en banc) in 2017 in 
Hively v. Ivy Tech Community College, 
a case where the employer decided not 
to seek Supreme Court review. 

Clayton County’s brief (Bostock), 
signed by Counsel of Record Jack R. 
Hancock and other attorneys from 
the Forest Park, Georgia, law firm of 
Freeman Mathis & Gary LLP, carries 
the same argument headings as Altitude 
Express’s brief. Indeed, they appear to 
be a joint product, making identical 
arguments.

The main brief that drew most of 
the press commentary when it was 
filed, of course, was the Solicitor 
General’s brief, on which S.G. Noel J. 
Francisco is Counsel of Record. The 
other signatories are attorneys in the 
Solicitor General’s office and main 
Justice Department. As noted above, 
and deemed newsworthy, no attorneys 
from the EEOC signed this brief which 
is presented as the brief of the Federal 
Respondent (which, technically, is the 
EEOC).  The brief urges the Court to 
adopt a narrow interpretation of key 
Title VII Supreme Court precedents on 
which the EEOC had relied in the 6th 
Circuit, Price Waterhouse v. Hopkins 
and Oncale v. Sundowner Offshore 
Services, contending that the 6th Circuit 
had extended them beyond their 
holdings to reach the conclusion that 
allowing gender identity discrimination 
claims is consistent with Supreme Court 
precedent. Most of the arguments in the 
brief are variants of one or more of the 
arguments in the Altitude Express and 
Clayton County briefs, countering the 
EEOC’s justifications for applying Title 
VII to gender identity claims in Macy 
v. Holder, EEOC Doc. 0120120821, 
2012 WL 1435995 (2012). Even though 

the EEOC has not overruled Macy, 
it may do so in due course as the 
new majority resulting from Trump’s 
appointments to the Commission 
either rules on a federal sector gender 
identity discrimination case, proposes a 
new regulatory interpretation, or takes 
a position in litigation in the lower 
federal courts embracing a change of 
position. The Commission could just 
instruct its regional offices to dismiss 
gender identity claims on jurisdictional 
grounds, similar to the action of the 
U.S. Department of Education, which 
now refuses to process gender identity 
discrimination claims under Title IX of 
the Education Amendments of 1972 in 
light of its “withdrawal” of the guidance 
letter it sent to educational institutions 
in 2016 in the context of the Gavin 
Grimm case. 

The brief on behalf of Harris 
Funeral Homes, submitted by Alliance 
Defending Freedom, attracted 
comparatively little attention, with the 
Solicitor General being the “elephant 
in the room.” Mainstream press 
coverage clearly sees Harris as part 
of the Trump Administration’s overall 
opposition to transgender rights as 
part of its systemic attempt to reverse 
the civil rights positions taken by the 
Obama Administration. Clearly, the 
president feels that he was elected to 
overturn everything that the Obama 
Administration did, if possible. 
This was certainly reflected in his 
transgender military service ban and 
former Attorney General Jeff Sessions’ 
October 2017 memorandum disavowing 
the Obama Administration’s positions 
on both sexual orientation and gender 
identity discrimination. 

Beginning on August 16 and 
extending through August 23, the 
Supreme Court clerk added to the 
docket forty amicus briefs supporting 
Harris Funeral Homes’ (and the 
Solicitor General’s) position that Title 
VII does not extend to gender identity 
discrimination claims. Some were 
from the “usual suspects” familiar to 
anybody who had scanned the amicus 
lists in Obergefell and Windsor, the 
cases concerning marriage equality. 
They include states whose anti-
discrimination laws do not cover 
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gender identity, Republican members of 
Congress, companies that don’t want to 
be forced to employ transgender people, 
individual legal scholars, polemicists, 
think tanks and policy institutes, and, of 
course, religious entities that argue that 
requiring employers to accommodate 
transgender people excessively burdens 
their religious freedom. In Harris, the 
owner of the funeral homes stated his 
religious beliefs as a justification for 
his refusal to continue employing the 
plaintiff after she wrote to him about 
her gender transition. As a result of 
this, the district court ruled in favor 
of Harris Funeral Homes in reliance 
on the Religious Freedom Restoration 
Act, employing an interpretation 
subsequently rejected by the 6th Circuit. 
Surprisingly, in light of its religious 
freedom orientation, ADF did not 
include in its cert petition a question 
about the application of the RFRA to 
this case, so technically the religious 
arguments made by many of the amici 
are not pertinent to the questions on 
which cert was granted. 

 Particular press attention was 
drawn to briefs of some feminist groups 
who are particularly perturbed about 
any legal recognition of transgender 
women, making arguments that fall 
far outside the mainstream of the 
professional medical and mental health 
communities about the nature of human 
sexuality, contending that transgender 
women are men in drag who should 
not be given admission to women-only 
spaces and should not be accorded the 
treatment under anti-discrimination 
law that has been accorded to women. 
Vox.com devoted a lengthy article 
to explaining the opposition of some 
feminist groups to transgender rights. 
See Katelyn Burns, The Rise of Anti-
Trans ‘Radical’ Feminists, Explained” 
(posted September 5, 2019).

Also during August, 24 amicus 
briefs (including one from the Solicitor 
General, as the federal government is not 
a party in the sexual orientation cases) 
were filed in support of the employers 
in the sexual orientation discrimination 
cases, Bostock and Altitude Express. Of 
course, the EEOC’s legal staff is not 
represented among the signers of the 
Solicitor General’s amicus brief, again 

a newsworthy absence denoting that at 
least as of the time when briefs were 
due, the agency had not abandoned its 
position in Baldwin v. Foxx, EEOC No. 
0120133080, 2015 WL 4397641 (2015), 
that Title VII covers sexual orientation 
discrimination claims. Many of these 
amicus briefs were noted as addressing 
all three pending Title VII cases and 
thus were also filed and counted among 
the Harris Funeral Home amicus briefs. 
When it announced the filing schedule, 
the Court also directed that amicus 
briefs for the Altitude Express case 
were to be filed on the Bostock docket. 
The same mix of amici that one finds 
on the Harris Funeral Homes docket 
generally show up on the Bostock list, 
minus those groups who have a specific 
focus on opposing transgender rights. 
The arguments in the amicus briefs are 
similar as well, although, of course, the 
argument that gender as identified at 
birth is permanent and not changeable 
is absent here, while it predominates 
in many of the amicus briefs filed in 
Harris Funeral Homes. 

Several of these amicus briefs 
emanate from groups that may have 
been formed for the specific purpose 
of filing amicus briefs in these cases. 
All of the docketed amicus briefs can 
be examined on the Supreme Court’s 
website, where they are available to be 
downloaded in pdf format. 

The deadline for the third round of 
briefing set by the Court is September 
16, when Reply Briefs can be filed, 
responding to the briefs that were filed 
in August. Reply briefs, if any, will be 
reported in the October issue of Law 
Notes. ■

Split 7th Circuit 
Decision Allows 
Qualified Immunity 
for Denial of 
Inmate’s Gender 
Confirmation 
Surgery
By William J. Rold

The earliest transgender prisoner 
cases scoffed at the idea that gender 
dysphoria (then “gender identity 
disorder”) required specialist evaluation. 
Last year, the Seventh Circuit denied 
qualified immunity from damages for 
a blanket rule disallowing hormone 
therapy in Mitchell v. Kallas, 895 
F.3d 492 (7th Cir. 2018). Now, in a 
2-1 decision with opinion written by 
Circuit Judge Diane P. Sykes (George W. 
Bush), joined by Circuit Judge Michael 
Y. Scudder (Trump), the court grants 
qualified immunity on damages for 
declining gender confirmation surgery. 
Chief Circuit Judge Diane P. Wood 
(Clinton) dissents.  [There are currently 
no vacancies on the Seventh Circuit.]

The court allowed an interlocutory 
appeal and reversed a denial of qualified 
immunity, by Chief Judge James D. 
Peterson of the Western District of 
Wisconsin, in Campbell v. Kallas, 
2019 U.S. App. LEXIS 24655, 2019 
WL 3886912 (7th Cir., August 19, 2019).  
Although injunctive relief claims remain 
for trial in any event, the court was 
unanimous on appellate jurisdiction of 
the immunity from damages question, 
citing Scott v. Lacy, 811 F.2d 1153 (7th 
Cir. 1987), and noting other circuits in 
accord. The Supreme Court has not 
directly ruled on the issue.

The Court begins by reviewing 
the history of Mark Campbell, a/k/a 
Nicole Rose Campbell, and her 
course of treatment in the Wisconsin 
prison system, where she is serving 
a 34-year sentence. The diagnosis of 
gender dysphoria was not at issue, 
nor was hormone therapy. The extent 
of feminizing accommodation was 
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reserved for trial by Judge Peterson, and 
it was not before the Seventh Circuit.

At the risk of being far too general, 
one can look at gender dysphoria 
treatment as triadic: first, diagnosis 
and psychotherapy; then hormone/
feminizing treatment; finally, surgery. 
The law has progressed well into the 
first two triads – so much so that blanket 
denial of hormones can leave defendants 
to answer in damages. The court was 
not willing, however, to lift qualified 
immunity for damages for denial of 
surgery – at least not in this case for the 
time period at issue. 

Campbell has been under dysphoria 
treatment since at least 2013, receiving 
hormones and some accommodation, 
including wearing women’s underwear, 
but she continues to be housed at a 
male facility. Using Cynthia Osborne 
(from John Hopkins) as a consultant, 
Wisconsin officials denied gender 
confirmation surgery, largely because 
Campbell did not meet the “living 12 
months as a woman” requirement of 
the guidelines for surgery of the World 
Professional Association of Transgender 
Health (WPATH). It appears from 
the decision that Osborne has relaxed 
her standards somewhat, at least for 
prisoners serving a sentence as long 
as Campbell’s. Experts for the state 
disputed whether Campbell is a good 
surgical candidate.

The question, as framed by the 
Seventh Circuit, is whether denial of 
confirmation surgery violates the Eighth 
Amendment on these facts in this case as 
a matter of law. The majority found that 
it did not when the denial occurred, and 
that the law remains unsettled nationally 
and in the Seventh Circuit. It notes that, 
on the record before it, the First Circuit 
held that confirmation surgery was not 
required by the Eighth Amendment in 
Kosilek v. Spencer, 774 F.3d 63 (1st Cir. 
2014) (en banc). The Fifth Circuit held 
that it is never required as a matter of 
law in Gibson v. Collier, 920 F.3d 212, 
220-21 (5th Cir. 2019). This writer notes 
that the Ninth Circuit has just affirmed 
a preliminary injunction requiring 
confirmation surgery. Edmo v. Corizon, 
__ F.3d ___, No.19-35017 (9th Cir., 
August 23, 2019) (85-page slip opinion) 
– see above in this issue of Law Notes. 

Having recently found no qualified 
immunity for denial of hormones in 
Mitchell, the Seventh Circuit majority 
here determined that qualified immunity 
should protect defendants on the 
question of confirmation surgery. Yes, 
it is the same Dr. Karras in both cases.

Judge Wood dissented, stating that 
it was not fatal for plaintiff’s case that 
there was no Seventh Circuit case 
directly about confirmation surgery. 
The duty to provide dysphoria treatment 
extended to surgery, and there is a jury 
question on deliberate indifference, in 
her opinion.

It is important to emphasize that there 
is going to be a trial on injunctive relief 
in this case in any event.  Thus, granting 
qualified immunity from damages will 
not preclude the development of Eighth 
Amendment law in this case.

With great respect to Judge Wood, 
this writer believes that the majority 
may have the better tactical result on 
the advancement of the law in this area, 
although none of the judges specifically 
discusses this. It could well be 
irresistible for granting certiorari that 
one circuit has ruled that confirmation 
surgery is never required as a matter of 
law while another circuit has held that a 
defendant is answerable in damages for 
denying it. Such a purely legal appraisal 
could make unwelcome law – while 
now Kosilek and Edmo are reconcilable 
on their facts – and Gibson has no trial 
record. It may be better to let injunctive 
cases involving surgery as a treatment 
for severe gender dysphoria to percolate 
for a while. ■

William Rold is a civil rights attorney in 
New York City and a former judge. He 
previously represented the American 
Bar Association on the National 
Commission for Correctional Health 
Care.

8th Circuit Revives 
Videographer’s 1st 
Amendment Claim 
Against Having to 
Make Same-Sex 
Wedding Videos
By Arthur S. Leonard

A three-judge panel of the U.S. 
Court of Appeals for the 8th Circuit 
ruled by a vote of 2-1 on August 23 
that a commercial videographer could 
assert a 1st Amendment claim that 
it was privileged to refuse to make 
wedding videos for same-sex couples, 
as an exemption from compliance 
with Minnesota’s Human Rights 
Act, which expressly forbids public 
accommodations from discriminating 
because of a customer’s sexual 
orientation. Telescope Media Group v. 
Lucero, 2019 U.S. App. LEXIS 25320, 
2019 WL 3979621. The court reversed 
a decision by U.S. District Judge John 
R. Tunheim, which had dismissed 
the videographer’s suit seeking a 
declaratory judgment and injunctive 
relief against Minnesota’s Department 
of Human Rights. See Telescope Media 
Group v. Lindsey, 271 F. Supp. 3d 1090 
(D. Minn. 2017).

Circuit Judge David Stras, an 
appointee of President Donald Trump, 
wrote for the majority, which included 
Circuit Judge Bobby Shepard, an 
appointee of President George W. 
Bush. The dissent was by Circuit Judge 
Jane Kelly, who was appointed by 
President Barack Obama, and is the 
only Democratic appointee now sitting 
on the 8th Circuit in either an active or 
senior capacity. District Judge Tunheim 
was appointed by President Bill Clinton.

Carl and Angel Larsen, who make 
commercial videos under the corporate 
name of Telescope Media Group, decided 
they wanted to expand their business 
into wedding videos, but because of 
their religious beliefs, they did not want 
to get into this line of work if they would 
be required to make videos for same-sex 
weddings. Anticipating that a refusal to 
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make such videos would bring them 
into conflict with Minnesota’s Human 
Rights Law, they filed an action in 
federal district court seeking a ruling 
that they had a 1st Amendment right to 
refuse such business. They argued that 
making wedding videos is an expressive 
activity protected by the Free Speech 
Clause, and that, although the Supreme 
Court has ruled that people are not 
excused from complying with neutral 
state laws of general application based 
on their religious beliefs, there was an 
argument that when a religious free 
exercise claim is intermingled with a 
claim based on another constitutional 
right (in this instance, free speech), the 
state may be required to accommodate 
the person claiming constitutional 
protection against enforcement of the 
state law.

Judge Tunheim rejected their 
constitutional arguments, dismissing 
their lawsuit, and they appealed to the 
8th Circuit. Their case presents a parallel 
to one of the earliest appellate rulings 
rejecting a constitutional exemption 
from complying with a state public 
accommodations law on similar facts: 
Elane Photography, LLC v. Willock, 
309 P. 3d 53 (N.M. 2013), cert. denied, 
134 S. Ct. 1787 (2014). In that case, the 
New Mexico Supreme Court ruled that 
a commercial wedding photographer 
who refused to make a photo album 
for a lesbian couple celebrating their 
commitment ceremony did not enjoy a 1st 
Amendment free speech or free exercise 
exemption from a state law banning 
sexual orientation discrimination. That 
court also rejected the photographer’s 
claim under New Mexico’s Religious 
Freedom Restoration Act, finding 
that complying with the state’s 
anti-discrimination law would not 
substantially burden the photographer’s 
freedom of religion. The U.S. Supreme 
Court denied Elane Photography’s 
petition to review the New Mexico 
court’s ruling.

Judge Stras’s opinion based its 
conclusion on a conflation of the Larsens’ 
business with the film studies that make 
movies for public exhibition. During 
oral argument, the Larsen’s activities 
in making a video were likened to the 
work of prominent film producers/

directors like Steven Spielberg. This 
was a specious comparison, not because 
Spielberg is a great filmmaker, but 
because the Larsens do not produce 
feature films or documentaries aimed at 
a public market, in which the content of 
the film is the speech of the filmmaker. 
Rather, they make films for hire, in 
order to communicate the message of 
the customer who hires them. 

But Stras was convinced, writing, 
“The Larsens . . . use their ‘unique skills 
to identify and tell compelling stories 
through video,’ including commercials, 
short films and live-event productions. 
They exercise creative control over the 
videos they produce and make ‘editorial 
judgments’ about ‘what events to take 
on, what video content to use, what 
audio content to use, what text to use . . 
., the order in which to present content, 
whether to use voiceovers.” In other 
words, they exercise their professional 
judgment to make the films ordered 
by their customers, but the customers 
who are paying to have the films made 
ultimately determine what the message 
of the film will be. The Larsens’ role 
is to translate that message into an 
effective filmic presentation.

In describing their contemplated 
move into making wedding videos, 
they want these videos to “capture the 
background stories of the couples’ love 
leading to commitment, the [couples’] 
joy . . . the sacredness of their sacrificial 
vows at the altar, and even the following 
chapters of the couples’ lives.” 

“The Larsens believe that the videos, 
which they intend to post and share 
online, will allow them to reach ‘a broader 
audience to achieve maximum cultural 
impact’ and ‘affect the cultural narrative 
regarding marriage.’” Presumably, they 
hoped to tap into the burgeoning on-line 
phenomenon of shared wedding videos, 
which seem to have a considerable 
audience. But their representation by 
Alliance Defending Freedom suggests 
an ulterior motive, that the Larsens 
have volunteered (or were recruited) to 
be plaintiffs as part of ADF’s strategy 
to get a case to the Supreme Court 
in hopes of broadening the rights of 
religious business owners to avoid 
complying with anti-discrimination 
laws, and perhaps even getting the 

Court to overrule its precedents denying 
religious free exercise exemptions from 
anti-discrimination laws, while at the 
same time creating a constitutional 
wedge issue for businesses whose goods 
or services might be characterized as 
“expressive.”

Even though the Larsens do not 
presently make wedding videos, and 
they do not claim that they have ever 
been approached to make a video of 
a same-sex wedding or threatened 
with prosecution for refusing to do 
so, the court first determined that 
they have standing to seek their 
declaratory judgment, because when 
the proposition was presented to 
officials of the Minnesota Department 
of Human Rights, they made clear 
that a refusal to provide videography 
services to same-sex couples would be 
considered a violation of the state’s anti-
discrimination law. Thus, the Larsens 
claimed to the satisfaction of the 8th 
Circuit panel that they faced a credible 
threat of prosecution and had standing 
to bring the case.

Turning to the merits, Stras wrote, 
“The Larsens’ videos are a form 
of speech that is entitled to First 
Amendment protection . . . although 
the Larsens do not plan to make feature 
films, the videos they do wish to 
produce will convey a message designed 
to ‘affect public attitudes and behavior.’ 
According to their complaint, they 
will tell ‘healthy stories of sacrificial 
love and commitment between a man 
and a woman,’ depicting marriage as a 
divinely ordained covenant, and oppose 
the ‘current cultural narratives about 
marriage with which they disagree.’ By 
design, they will serve as a ‘medium 
for the communication of ideas’ about 
marriage. And like the creators of 
other types of films, such as full-length 
documentaries, the Larsens will exercise 
substantial ‘editorial control and 
judgment.’” He concluded, “The videos 
themselves are, in a word, speech.”

Stras insisted that applying the 
Minnesota Human Rights Act to the 
Larsens’ business “is at odds with the 
‘cardinal constitutional command’ 
against compelled speech. The 
Larsens to not want to make videos 
celebrating same-sex marriage, which 
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they find objectionable. Instead, they 
wish to actively promote opposite-sex 
weddings through their videos, which 
at a minimum will convey a different 
message than the videos the MHRA 
would require them to make.” 

Stras insisted that this case fell into 
line with various U.S. Supreme Court 
precedents blocking the government 
from compelling a private actor to 
express a message they don’t want to 
express, citing, among other cases, 
Boy Scouts of America v. Dale, where 
the Court recognized the Scouts’ 1st 
Amendment right to ban gay men from 
serving as volunteer leaders of Scout 
troops. In that case, the Court said that 
requiring the Scouts to let out gay James 
Dale be an assistant scoutmaster would 
be compelling them to communicate a 
message of approval for homosexuality. 
The ruling in that case was by a vote of 
5-4, overruling a 4-3 decision by the New 
Jersey Supreme Court. Stras also placed 
great weight on the Supreme Court’s 
ruling in Hurley v. GLIB, holding that 
Massachusetts could not compel the 
Catholic veterans association that 
ran Boston’s St. Patrick’s Day Parade 
to include a gay Irish organization 
marching with a banner proclaiming 
their identity, because that would be 
forcing a message on to the parade 
that the organizers did not want to 
communicate. 

The consequence of Stras’s analysis 
was not only that the Larsens can assert 
their free speech claim, but that the 
court must subject the application of 
the MHRA to strict scrutiny, placing 
the burden on the state to prove that 
requiring the Larsens to made same-sex 
wedding videos is necessary to fulfill a 
compelling government interest. 

The court also accepted the Larsens’ 
argument that they should be allowed to 
assert a free exercise of religion claim 
“because it is intertwined with their free 
speech claim,” constituting a so-called 
“hybrid rights claim.” The Supreme 
Court has mentioned that possibility in 
some cases, although it remains more 
theoretical than precedential at this 
point because most legal analysts have 
considered these mentions as not part of 
the holdings in the opinions where they 
appear. But Stras pointed out two 8th 

Circuit decisions where that court has 
used the hybrid rights theory, making it 
fair game for litigation within the circuit. 
The Supreme Court had articulated it 
as a possible exception to the general 
rule in Employment Discrimination v. 
Smith, speculating that had the plaintiff 
been able to claim a violation of some 
other constitutional right in addition to 
free exercise of religion, he might have 
a valid claim. But Stras insisted that the 
Court’s comments actually related to the 
holdings in some prior cases. However, 
he noted, “it is not at all clear that the 
hybrid-rights doctrine will make any 
real difference in the end” because 
the Court was already holding that the 
Larsens’ free speech claim “requires the 
application of strict scrutiny.” 

The court did reject the Larsens’ 
alternative theories of freedom of 
association and equal protection. The 
former claim, if recognized, would 
render anti-discrimination laws 
virtually unenforceable, and the latter 
defeated by the general application of 
the MHRA, which did not on its face 
single out any particular group for 
disfavored treatment. The court also 
rejected the Larsens’ argument that 
the law was unconstitutionally vague, 
or imposed unconstitutional conditions 
upon the operation of a business in the 
state.

The court sent the case back to the 
district court with directions to “consider 
in the first instance whether the Larsens 
are entitled to a preliminary injunction, 
keeping in mind the principle that ‘when 
a plaintiff has shown a likely violation 
of his or her First Amendment rights, 
the other requirements for obtaining a 
preliminary injunction are generally 
deemed to have been satisfied.”

Judge Kelly’s dissent was several 
pages longer than the majority 
opinion. “No court has ever afforded 
‘affirmative constitutional protections’ 
to private discrimination,” she wrote. 
“Indeed, caselaw has long recognized 
that generally applicable laws like 
Minnesota’s may limit the First 
Amendment rights of an individual in 
his capacity as the owner of a business 
serving the public.” On this point, 
she cited Justice Anthony Kennedy’s 
opinion for the Court in Masterpiece 

Cakeshop v. Colorado Civil Rights 
Commission (2018), in which the 
reluctant baker had refused to make a 
wedding cake for a same-sex couple. In 
that opinion, Kennedy acknowledged 
that religious and philosophical objects 
to same-sex marriage enjoy First 
Amendment protection, but “such 
objections do not allow business owners 
. . . to deny protected persons equal 
access to goods and services under a 
neutral and generally applicable public 
accommodations law.” Judge Kelley 
observed, “That well-established 
principle should have easily disposed of 
this case.”

She contested Judge Stras’s attempt 
to “recharacterize Minnesota’s law as a 
content-based regulation of speech.” She 
argued that the law does not compel the 
Larsens to communicate any particular 
message about marriage. “What they 
cannot do,” she wrote, “is to operate 
a public accommodation that serves 
customers of one sexual orientation but 
not others. And make no mistake,” she 
continued, “that is what today’s decision 
affords them license to do.” She 
asserted that the conduct in which the 
Larsens wish to engage if they expand 
into the wedding video business would 
involve denying services based on the 
sexual orientation of customers. “That 
the service the Larsens want to make 
available to the public is expressive does 
not transform Minnesota’s law into a 
content-based regulation, nor should it 
empower the Larsens to discriminate 
against prospective customers based 
on sexual orientation.” The rest of her 
opinion takes much inspiration from 
Justice Ruth Bader Ginsburg’s dissent 
from the Court’s holding in Masterpiece.

Pointing to an earlier ruling, she 
wrote, “The Supreme Court has already 
held that the MHRA is constitutional, 
in the process rejecting many of the 
same arguments that the court adopts 
today. Just recently, it reaffirmed that, 
although ‘religious and philosophical 
objections [to same-sex marriage] are 
protected, it is a general rule that such 
objections do not allow business owners 
and other actors in the economy and in 
society to deny protected persons equal 
access to goods and services under a 
neutral and generally applicable public 
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accommodations law.’ The Supreme 
Court is free to revise or overturn its 
precedents,” she continued. “We are not. 
Rather than disturb bedrock principles 
of law, I would affirm the district court’s 
order in full.”

The state can seek review of 
this decision by the full bench of 
the 8th Circuit, but that circuit has 
an overwhelmingly Republican/
conservative tilt at present. Of the 
eleven active judges, only one, Judge 
Kelly, was appointed by a Democratic 
president. Trump has managed to place 
four judges on the court, where all but 
one of the other judges was appointed 
by George W. Bush, with the senior-
most of the active judges having been 
appointed by the first President Bush. 
Clinton’s appointees have all died or 
retired. Perhaps the state should apply 
directly to the Supreme Court for 
review, but who is to say that Justice 
Kennedy’s comments, relied upon by 
Judge Kelly, would find majority support 
on the Court now that Neil Gorsuch has 
replaced Kennedy? ■

2nd Circuit Holds That It Was Not “Clearly 
Established” That Sexual Orientation 
Discrimination in Public Employment is 
Actionable under the Equal Protection 
Clause Prior to Obergefell and Windsor
By Arthur S. Leonard

In the course of deciding an appeal by 
some supervisory public employees of a 
district court’s refusal to accord them 
qualified immunity from a discharged 
employee’s claim of discrimination 
because of perceived sexual orientation 
(that took place in 2010), a panel of 
the U.S. Court of Appeals stated in 
Naumovski v. Norris, 2019 U.S. App. 
LEXIS 23891, 2019 WL 3770193 (Aug. 
12, 2019), that it was not then “clearly 
established” by the Supreme Court or 
the 2nd Circuit prior to the rulings in U.S. 
v. Windsor and Obergefell v. Hodges 
that sexual orientation discrimination 
is actionable under in a 42 U.S.C. Sec. 
1983 claim alleging a violation of the 
Equal Protection Clause. 

The opinion for the panel by Circuit 
Judge Jose Cabranes suggests that it 
might be “possible today that sexual 
orientation discrimination in public 
employment may be actionable under 
Section 1983,” but at the time of the 
conduct challenged in this case “such 
a constitutional prohibition was not yet 
‘clearly established’” so the defendants 
were entitled to qualified immunity 
from the claim. In a footnote, Judge 
Cabranes acknowledged that as early as 
1996, in Romer v. Evans, 517 U.S. 634, 
and again in 2003, in Lawrence v. Texas, 
539 U.S. 558, the Supreme Court “had 
already begun to scrutinize laws that 
reflected ‘animosity’ toward gays,” but 
in this case the plaintiff had not alleged 
“such class-based animosity or desire to 
harm.” He also noted that under Engquist 
v. Oregon Dept. of Agriculture, 553 U.S. 
591 (2008), the plaintiff could not bring 
a “class of one” equal protection case 
“simply on the basis that her termination 
was individually arbitrary.”

On March 10, 2010, Binghamton 
University’s Athletic Director, James 
Norris, informed Elizabeth Naumovski, 

then assistant coach of the women’s 
basketball team, that she would be 
discharged if she did not resign. She 
resigned and filed her discrimination 
charges with the NY State Division of 
Human Rights and the EEOC. After 
exhausting administrative remedies 
against the school, she filed suit in 
federal court, adding discrimination 
claims under the Constitution against the 
Athletic Director and the Head Coach 
of the team as well as the university 
employer. Norris and Scholl sought 
unsuccessfully to get U.S. District Judge 
David Hurd to dispose of the claims 
against them on grounds of qualified 
immunity, as part of his overall ruling 
on motions for summary judgment, and 
this appeal to the 2nd Circuit concerns 
Judge Hurd’s failure to grant their 
motions, which he implicitly did by 
denying them summary judgment. 

Naumovski, a single woman in her 
thirties, became the subject of rumors 
concerning her possible relationship 
with a woman on the team, identified 
in the opinion as J.W. Complaints from 
other students that Naumovski was 
showing favoritism to this woman came 
to the head coach and the then-assistant 
athletic director, James Norris, who, 
according to Judge Cabranes, “states 
that he understood the rumors to refer 
to a relationship of favoritism between 
a coach and a student-athlete, rather 
than to a sexual relationship between 
the two.” Norris discussed these rumors 
with the Athletic Director, “who 
assured him that the allegations were 
the baseless fabrications of disgruntled 
former members of the Binghamton 
Athletics community.” Norris was 
promoted to the athletic directorship on 
September 30, 2009. 

In response to the persisting rumors 
during the fall term of 2009, Head 
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Coach Nicole Scholl “imposed various 
restrictions on interactions between 
coaches and student-athletes to avoid any 
perception of impropriety.” According 
to Naumovski’s allegations, “As a result 
of the increased scrutiny triggered by 
these restrictions, Naumovski began 
to suffer from depression and stress-
induced weight loss.” She met with 
Norris to address the rumors, and 
claims he told her that “your problem 
is that you’re a single female in your 
mid-30s,” implying that the rumors 
were due to a perception that she was a 
lesbian. Norris denies having made that 
comment, a potential material fact in 
the overall scheme of the litigation, in 
terms of the school’s potential liability. 

The rumors persisted into 2010, as 
Norris continued to receive complaints 
about “favoritism” by Naumovski 
towards J.W. Friction developed between 
Naumovski and Head Coach Scholl, 
who felt that “Naumovski was trying 
to undermine her leadership of the 
team.” Wrote Cabranes, “Naumovski 
does not deny tension between herself 
and Scholl; rather, she claims that any 
such tension ceased after a February 9, 
2010 meeting with Scholl. Naumovski 
further claims that Scholl and Norris 
never expressed any additional concerns 
about her coaching performance after 
that time.” However, during a phone 
call on February 21, Scholl and Norris 
agreed that Naumovski’s employment 
should be terminated at the end of 
the basketball season in March. “The 
decision was purportedly based on 
Naumovski’s demonstrated favoritism 
toward certain student-athletes and 
the disruptive impact of her workplace 
conflicts with Scholl,” writes 
Cabrances, relating the defendants’ 
claims. Meanwhile, Norris continued to 
receive student complaints and things 
came to a head when J.W.’s family 
received “an anonymous, vulgar letter 
accusing her of ‘screwing’ Naumovski,” 
which J.W. told Naumovksi about, and 
which led J.W.’s mother to call Norris; 
it is disputed whether the letter was 
mentioned in that phone call. However, 
a week after that call, Norris informed 
Naumovski that she was being fired 
for performance reasons, but she could 
resign to forestall being fired, which 
she did.

Naumovski’s suit alleges discrimination 
based on her sex, perceived sexual 
orientation, and national origin 
(Canadian), in violation of Title VII of 
the Civil Rights Act of 1964, Title IX 
of the Education Amendments of 1972, 
the Equal Protection Clause and the 
First Amendment (42 USC 1983), as 
well as the NY Constitution and NY 
Human Rights Law. Defendants moved 
for summary judgment after discovery. 
“The motion remained pending for 
several years,” write Cabranes, not 
being decided until April 17, 2018, when 
District Judge Hurd granted summary 
judgment to Binghamton University 
and the State University of New York 
on all constitutional claims but allowed 
statutory claims to proceed to trial. 
(Perhaps Judge Hurd was waiting to rule 
on the motions for a final resolution by 
the Circuit of whether sexual orientation 
claims are actionable under Title VII, 
which emerged with the Zarda v. Altitude 
Express en banc ruling in February 
2018.) As to the individual defendants, 
Scholl and Norris, Hurd dismissed all 
claims except for Naumovski’s sex-based 
disparate treatment and hostile work 
environment claims under 42 USC 1983 
(Equal Protection), failing to address 
the issue of their qualified immunity 
from constitutional claims even though 
they sought to invoke immunity in their 
summary judgment motion. Judge Hurd 
subsequently denied a motion by Norris 
and Scholl for reconsideration on the 
immunity argument as untimely under 
local rules, asserting that it did not raise 
any new issues, and they appealed to the 
2nd Circuit.

Judge Cabranes devoted considerable 
space in his opinion to explaining the 
different proof requirements on the 
statutory claims and the constitutional 
claims. In particular, he noted, under 
Title VII, the plaintiff can win by 
showing that her sex or perceived sexual 
orientation was a “motivating factor” for 
discrimination, but on the constitutional 
equal protection claim, her burden would 
be to show that it was a “but-for” factor. 
He also devoted a portion of the opinion 
to itemizing the various other ways in 
which the statutory and constitutional 
claims receive different treatment, 
finding that the district court seems to 
have conflated the two separate modes 

of analysis in its decision. Furthermore, 
he pointed out that the statutory claims 
under employment discrimination 
law run only against the institutional 
employer, not against individuals, 
while the constitutional claims could 
be asserted against individuals who are 
“state actors,” but who enjoy qualified 
immunity from personal liability unless 
it is “clearly established” by appellate 
precedent that the discrimination with 
which they are charged is, if proven, 
unconstitutional.

Turning to the subject of the appeal, 
Judge Hurd’s implicit denial (or failure 
to recognize) qualified immunity from 
the constitutional claims for Norris 
and Scholl, Cabranes noted that the 2nd 
Circuit’s review of the district court’s 
“implicit” rejection of the qualified 
immunity claims “is complicated by 
several factors. First, the District Court 
never addressed the claims of qualified 
immunity in its Memorandum-Decision 
and Order; it is therefore impossible 
to review its specific reasoning in 
denying relief on this ground. Second, 
while both the Complaint and the 
District Court’s Memorandum-
Decision and Order conclude that 
Defendants’ alleged conduct constitutes 
sex discrimination (either through 
disparate treatment or subjection to a 
hostile environment), neither explains 
precisely how Defendants’ conduct can 
be so construed. Third, the District 
Court opinion conflates its analysis of 
Naumovski’s Title VII and Sec. 1983 
claims, rendering our task of reviewing 
only the Sec. 1983 claims more 
difficult.” Attempting to “reconstruct 
the logic” of the District Court’s denial 
of immunity to Scholl and Norris on 
the constitutional claims, the court 
concluded that “no theory can sustain 
the District Court’s implicit denial of 
Defendant’s qualified immunity.”

First addressing the sex 
discrimination claim, the court found 
that there was a lack of evidentiary 
allegations to support the claim, apart 
from Naumovski’s allegation about 
Norris’s remark concerning her status 
as a single woman in her 30s, which 
the court concluded did not “constitute 
sufficient evidence to make out a 
case of employment discrimination,” 
characterizing it as “the sort of ‘stray 
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remark’ that is insufficient to support 
an inference of discriminatory intent.” 
While Judge Hurd referred to “other 
indicia” of discrimination intent, the 
appeals court was not convinced: “The 
only ‘other indicia,’ however, is evidence 
suggesting that Scholl and Norris 
interpreted the rumors as alleging a 
sexual relationship between Naumovski 
and J.W., rather than mere favoritism 
from one to the other. The invocation of 
such evidence is unavailing. Even if we 
assume Scholl and Norris interpreted 
the allegations against Naumovski as 
sexual in nature, that fact provides no 
additional support for a conclusion that 
Scholl’s and Norris’s own actions were 
based on discriminatory animus toward 
women in general or any subcategory of 
female employees in particular,” wrote 
Cabranes. Thus, the conclusion that 
summary judgment should have been 
granted on the sex discrimination claim. 

The court also discussed the 
possibility that Naumovski could 
succeed on a sex-stereotyping claim; 
i.e., “Norris and Scholl stereotyped 
Naumovski based on her sex (possibly in 
combination with other characteristics) 
as more likely to have engaged in a 
romantic or sexual relationship with J.W. 
Defendants then fired Naumovski (at 
least in part) because of their wrongful 
and discriminatory belief that she 
engaged in sexual impropriety with a 
student and, subsequently, attempted to 
conceal that stereotyping played any role 
in their termination decision.” While the 
court agreed that such a theory might 
work in some cases, “Naumovski cannot 
succeed on such a theory” because of 
the “but-for” proof requirement for 
a constitutional violation. In order to 
prevail, “Naumovski must establish 
that a reasonable jury could find that 
Defendants would not have terminated 
her based on their stated reasons 
alone. To be sure, there may well be 
cases in which misconduct findings 
based on sex stereotyping meet the 
‘but-for’ discrimination standard,” 
Cabranes continued. “Here, however, 
we do not think that the evidence, even 
construed in the light most favorable 
to Naumovski, satisfies that standard.” 
Cabranes gives an extended explanation 
for this conclusion, noting in particular 
that “Naumovski does not materially 

dispute that Scholl’s personality and 
coaching style clashed with her own,” 
which on its own would be a legitimate 
reason to let go an assistant coach who 
was an at-will employee.

Turning to the perceived sexual 
orientation discrimination claim, 
Cabranes came to the issue of most 
direct relevance to Law Notes: whether 
public officials enjoy qualified immunity 
from constitutional liability for 
discriminating against their employees 
because of actual or perceived sexual 
orientation. He pointed out that if the 
district court was relying on the 2nd 
Circuit’s 2018 Zarda decision for this 
proposition, “it erred for at least two 
reasons.” First, Zarda was a statutory 
interpretation case under Title VII, not 
a constitutional case, thus the Circuit’s 
decision that discrimination “because 
of sex” under Title VII includes 
discrimination because of sexual 
orientation was not a ruling the sexual 
orientation claims should be treated 
the same as sex discrimination claims 
under the 14th Amendment. Second, 
the conduct at issue in this case (2009-
2010) predated Zarda by many years. 
Given the 2nd Circuit’s pre-Zarda 
caselaw, Cabranes pointed out, at the 
time Naumovski was fired, “the ‘clearly 
established law’ . . . was that sexual 
orientation discrimination was not a 
subset of sex discrimination.”

“Nor could the District Court rely on 
freestanding constitutional principles 
separate from Zarda,” continued 
Cabranes. “To date, neither this court 
nor the Supreme Court has recognized 
Sec. 1983 claims for sexual orientation 
discrimination in public employment. 
Moreoever, when the conduct in this 
case occurred, neither of the Supreme 
Court’s landmark same-sex marriage 
cases – United States v. Windsor 
and Obergefell v. Hodges – had been 
decided. It was, therefore, not yet clear 
that all state distinctions based on 
sexual orientation were constitutionally 
suspect.” At this point, Cabranes wrote a 
footnote acknowledging the existence of 
Romer and Lawrence, but distinguishing 
them based on Naumovski’s factual 
allegations. Cabranes’ opinion does 
not explicitly state that a public official 
would not enjoy qualified immunity 
today from an adverse personnel 

decision based on sexual orientation, 
but he implies that after Windsor and 
Obergefell, “state distinctions based on 
sexual orientation” are “constitutionally 
suspect,” a point that some scholars have 
argued, attempting to give more teeth 
to Justice Kennedy’s opinions in those 
cases than some might see in them. To 
be clear, neither of those cases explicitly 
states that government distinctions based 
on sexual orientation are to be treated 
the same as sex discrimination cases and 
enjoy heightened scrutiny under the 14th 
Amendment. Justice Kennedy did not 
employ that vocabulary, and arguably 
placed more weight on the liberty 
interest in marriage in those cases.

The court also found that Norris 
and Scholl would clearly enjoyed 
qualified immunity from a claim that 
their decision relied on biased student 
claims against Naumovski, and also 
that a constitutionally-based hostile 
environment claim based on sex or 
perceived sexual orientation in a public 
employment context was not clearly 
actionable under 42 USC 1983, as the 
precedential basis for such claims has 
been developed thus far only under 
Title VII. 

Summarizing the Court of Appeals 
holding, Cabranes wrote that Section 
1983 claims for discrimination 
in employment require plaintiffs 
to establish that the defendants’ 
discriminatory intent was a “but-for” 
cause of the adverse employment action, 
that because of the intent requirements 
under the Equal Protection clause, a 
Section 1983 claim for employment 
discrimination “cannot be based on a 
respondeat superior or ‘cat’s paw’ theory 
to establish a defendant’s liability (thus 
ruling out liability for Scholl and Norris 
based on complaints by discriminatory 
students), and defendants were entitled 
to qualified immunity because, “even 
when interpreted in the light most 
favorable to Naumovski, the record 
cannot support the conclusion that 
they violated her ‘clearly established’ 
constitutional rights.” 

Naumovski is represented by A. J. 
Bosman of Rome, N.Y. Judge Cabranes 
was appointed by President Bill Clinton. 
The other two judges on the 2nd Circuit 
panel were Ralph Winter (Reagan) and 
Renee Raggi (George W. Bush). ■
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Divided 9th Circuit Panel Revives Gay Mexican’s Refugee Claim
By Arthur S. Leonard

A panel of the U.S. Court of Appeals 
for the 9th Circuit voted 2-1 to reverse 
the Board of Immigration Appeals’ 
adverse credibility ruling on a petition 
for asylum, withholding of removal, 
or protection under the Convention 
against Torture, of a gay Mexican man, 
and remanded for reconsideration in 
Carranza-Albarran v. Barr, 2019 U.S. 
App. LEXIS 22771, 2019 WL 3457986 
(July 31, 2019). The panel majority 
issued a Memorandum opinion not 
attributable to either of the individual 
judges – Paul Watford and Ryan Nelson 
– and Senior Circuit Judge N. Randy 
Smith wrote a dissenting opinion. The 
opinion will not selected for publication 
in F.3d.

Petitioner claimed that he was 
persecuted in Mexico on account of 
his membership in a particular social 
group, “which in his case, was defined 
by sexual orientation,” wrote the 
court. He passed his “credible-fear 
interview” with an immigration officer, 
but the Immigration Judge questioned 
his credibility because of his failure 
spontaneously to mention various 
incidents until prompted repeatedly by 
the I.J., who had noted the variance of 
his testimony from the record of his 
initial interview and from his formal 
asylum application. The BIA affirmed 
the I.J.’s credibility ruling and dismissed 
Petitioner’s appeal of the I.J.’s decision 
to deny relief.

The BIA focused on three omissions 
from the formal application: Petitioner’s 
rape by a policeman, his sexual abuse 
by his brother, and a sexual harassment 
incident by classmates during a school 
field trip. The majority of the 9th 
Circuit panel stated, “We do not think 
that any of these asserted omissions 
support the BIA’s adverse credibility 
determination.” Unlike the I.J., the 
panel majority was willing to credit 
a general reference in the application 
to policemen raping gay men as 
sufficient to bolster the credibility of 
Petitioner’s testimony about the rape. 
It was willing to credit the idea that 

Petitioner was ashamed to speak about 
the sexual assault by his brother, which 
he considered to be a sin. And, it noted 
how misunderstanding the questions 
Petitioner was asked could account 
for his failure to mention the field-trip 
incident until being prompted half a 
dozen times by the I.J. (The question 
was about incidents in which he was 
harmed in Mexico; in the field trip 
incident, a bunch of boys pressured 
him to perform oral sex on them, but he 
managed to avoid doing so by forcefully 
asserting that he was not gay, so he 
didn’t consider himself to have been 
“harmed” as such during that incident, 
found the panel majority.) 

Furthermore, the panel was willing 
to take account of the Petitioner’s 
inability to speak English and his 
reliance on interpreters throughout 
the application and hearing process. 
“The facts of this case illustrate why 
we frequently discount omissions 
from asylum applications,” wrote 
the court. “[Petitioner] does not 
understand English and filled out his 
asylum application (in English) with 
the help of a preparer who is not a 
lawyer. [Petitioner] testified that he 
had to communicate with the preparer, 
who did not speak Spanish, through 
an interpreter. The preparer appears 
to have not understood how to fill out 
the asylum application, as he failed 
to discuss in any detail the instances 
of persecution that [Petitioner] had 
described during his credible-fear 
interview. This is therefore not a case 
in which an asylum applicant omitted 
significant incidents from an otherwise 
detailed asylum application.”

Judge Smith’s rejoinder to the 
majority opinion was scathing at times, 
accusing the other judges of failing 
to follow the applicable standard of 
review, making their own credibility 
determinations, a substituting their 
own findings of fact for those of 
the I.J. “Obviously sympathetic to 
[Petitioner],” he wrote, “the majority 
concludes that [Petitioner’s] story must 

be true, because he relayed a similar 
story to an asylum officer during a 
credible fear interview and, eventually, 
to an I.J. However, the BIA concluded 
[Petitioner] was not credible, because 
he failed to make those same claims 
in his asylum application and failed 
to assert two of the claims to the I.J. 
until he was finally confronted with 
the assertions (following at least six 
different questions about the harm 
he suffered in Mexico). Instead of 
determining whether substantial 
evidence exists to support the BIA’s 
conclusions, the majority makes its 
own factual findings in its opinion and 
makes excuses as to why [Petitioner] 
failed to make the same allegations in 
his asylum application and to the IJ 
as he voluntarily made to the asylum 
officer.” The tenor of Smith’s dissent is 
reflected in the following quote: “Come 
on, it is not our role to substitute our 
own judgment regarding an asylum 
applicant’s credibility for that of the I.J.” 
And, he insisted, “The mere fact that 
[Petitioner] has previously mentioned 
these claims to an asylum officer does 
not make the failure to allege any 
specific harm in his asylum application 
less significant. To the contrary (as 
the BIA concluded), [Petitioner’s] 
credibility is undermined, because he 
cannot tell a consistent story at each 
stage of the process.” 

In other words, the majority of the 
panel was guilty of the capital crime of 
empathy for the Petitioner, and letting 
that override the usual restraint that the 
courts of appeals observe when faced 
with appeals from BIA credibility 
determinations. 

And perhaps, as well, Petitioner 
benefited from persuasive advocacy 
from his counsel, Irving Joseph 
Gonzalez, of Miami, Florida. 

Circuit Judge Watford was appointed 
by President Barack Obama, Circuit 
Judge Nelson by President Donald 
Trump, and dissenting Senior Circuit 
Judge Smith by President George W. 
Bush. ■
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Federal Court Rules for Gavin Grimm in Long-Running Virginia 
Transgender Bathroom Case
By Arthur S. Leonard

After more than four years of 
litigation, there is finally a ruling on the 
merits in Gavin Grimm’s transgender 
rights lawsuit against the Gloucester 
County (Virginia) School Board. On 
August 9, U.S. District Judge Arenda L. 
Wright Allen granted Grimm’s motion 
for summary judgment, finding that the 
school district violated his rights under 
Title IX of the Education Amendments 
of 1972 and the 14th Amendment’s Equal 
Protection Clause by refusing to let the 
transgender boy use the boys’ restroom 
facilities while he was attending 
Gloucester High School and by refusing 
to update his official school transcript to 
conform to the “male” designation on 
his amended birth certificate. Grimm v. 
Gloucester County School Board, 2019 
WL 3774118 (E.D. Va., Aug. 9, 2019). 
The School Board announced on August 
16 that it will appeal to the 4th Circuit, 
but that it will comply with the court’s 
order to issue a corrected transcript to 
Grimm. Apparently, the appeal will 
focus on the court’s determination that 
the School Board’s policy violates Title 
IX and the Equal Protection Clause.

In addition to awarding Grimm a 
symbolic damage recovery of $1.00, 
the court issued a permanent injunction 
requiring the School Board to update 
Grimm’s official records and provide 
“legitimate copies of such records” to 
Grimm by August 19. Judge Wright 
Allen also ordered that the Board “shall 
pay Mr. Grimm’s reasonable costs and 
attorneys’ fees” in an amount to be 
determined. In light of the length and 
complexity of this lawsuit, the fee award 
is likely to be substantial.

Grimm began his freshman year at 
Gloucester High School in 2013 listed as 
a girl on enrollment papers, consistent 
with his original birth certificate. During 
spring of his freshman year, Grimm told 
his parents that he was transgender and 
he began therapy with Dr. Lisa Griffin, a 
psychologist experienced in transgender 
issues, who diagnosed gender dysphoria 

and put the diagnosis in a letter that 
Grimm later presented to school 
officials. Also in 2014, Grimm legally 
changed his first name to Gavin and 
began using the mens’ restrooms “in 
public venues.” Prior to the beginning of 
his sophomore year at Gloucester High, 
he and his mother met with a school 
guidance counselor, provided a copy of 
Dr. Griffin’s letter, and requested that 
Grimm be treated as a boy at school. 

They agreed that Grimm would use 
the restroom in the nurse’s office, but he 
found it stigmatizing and inconvenient, 
making him late for classes. After a few 
weeks of this, he met with the guidance 
counselor and sought permission to use 
the boys’ restrooms. The request went up 
to the school’s principal, Nate Collins, 
who conferred with the Superintendent 
of Schools, Walter Clemons, “who 
offered to support Principal Collins’ 
final decision,” according to testimony 
in the court record. Collins then gave 
Grimm the go-ahead to use the boys’ 
bathrooms, which he did for seven 
weeks without any incident. Grimm had 
been given permission to complete his 
phys ed requirement through an on-line 
course and never used the boys’ locker 
room at school.

Word that a transgender boy was 
using the boys’ restrooms got out 
in the community and stirred up 
opposition from “adult members of 
the community,” who contacted school 
officials to demand that Grimm be 
barred from using the boys’ rooms. The 
School Board devoted two meetings to 
the issue, finally voting in December 
2014 to adopt a formal policy that the use 
of restroom and locker room facilities 
“shall be limited to the corresponding 
biological genders, and students with 
gender identity issues shall be provided 
an alternative appropriate private 
facility.” 

The Board announced that it would 
construct some single-sex unisex 
restrooms in the high school, but until 

then Grimm would have to use the 
restroom in the nurse’s office. There 
eventually were such unisex restrooms, 
but they were not conveniently located for 
use between classes and Grimm ended 
up not using them, finding a requirement 
to use them as stigmatizing. Instead, he 
tried to avoid urinating at school and 
developed urinary tract infections, as 
well as suffering psychological trauma. 

Meanwhile, at the end of his 
sophomore year in June 2015, the 
Virginia Department of Motor Vehicles 
issued Grimm a state ID card identifying 
him as male. When he need brief 
hospitalization to deal with thoughts of 
suicide during his junior year, he was 
admitted to the boys’ ward at Virginia 
Commonwealth University’s hospital. 
In June 2016, he had top surgery, and 
on September 9, 2016, the Gloucester 
County Circuit Court ordered the Health 
Department to issue him a new birth 
certificate listing him as male, referring 
to his surgery as “gender reassignment 
surgery” even though it did not involve 
genital alteration. In October 2016, 
Grimm presented a photocopy of his 
new birth certificate to the school, but 
they refused to update his records to 
reflect male status, and his transcripts 
still identify him as female.

Grimm, represented by the American 
Civil Liberties Union (ACLU), filed his 
lawsuit on June 11, 2015, in the U.S. 
District Court for the Eastern District 
of Virginia in Norfolk. The case was 
assigned to Senior District Judge Robert 
G. Doumar, who quickly granted the 
school district’s motion to dismiss the 
Title IX claim and reserved judgment 
on Grimm’s constitutional claim while 
Grimm appealed the dismissal. The 4th 
Circuit Court of Appeals reversed the 
dismissal, relying on an interpretation 
of Title IX endorsed by the U.S. 
Departments of Education and Justice 
during the Obama Administration, and 
sent the case back to Judge Doumar, 
who issued a preliminary injunction 
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on June 23, 2016, requiring the School 
Board to let Grimm use the boys’ 
restrooms. Conveniently for the school 
board, this order came at the end of 
the school year, so they had several 
months of summer break to try to 
forestall having to let Grimm use the 
boys’ restroom when school resumed. 
Although the 4th Circuit quickly turned 
down the Board’s motion to stay the 
injunction, an emergency application 
to the Supreme Court was granted on 
August 3, 2016, pending the filing of 
a petition for review by the School 
Board and guaranteeing that Grimm 
was unlikely to be able to use the 
boys’ restrooms during his senior year 
if review was granted by the Supreme 
Court.

Ultimately, the Board did filed 
its appeal, which was granted with 
argument set to take place in March 
2017. This timing would virtually 
guarantee that Grimm would not be 
able to use the boys’ restrooms at the 
high school before his graduation, since 
a case argued in March would not likely 
result in an opinion being issued until 
June. Elections and fate intervened as 
well, as the new Trump Administration 
moved to “withdraw” the Obama 
Administration’s interpretation of 
Title IX, on which the 4th Circuit had 
relied. The Solicitor General advised 
the Supreme Court of this withdrawal 
and the Court took the case off the 
hearing calendar and sent it back to the 
4th Circuit, which in turn sent it back to 
the district court. Judge Doumar having 
retired, the case was reassigned to Judge 
Wright Allen.

Since Grimm had graduated by then, 
the School Board argued that his request 
for injunctive relief was moot, as he 
would no longer be attending Gloucester 
High School. The ACLU countered that 
the question of the restroom policy’s 
lawfulness was not moot, that Grimm as 
an alumnus would be barred from using 
the boys’ restroom when he returned to 
the school for public events, that Grimm 
was still entitled to a ruling on his claim 
for damages. The district court refused 
to dismiss the case, and discovery went 
forward. Although the lawsuit had 
already been to the 4th Circuit twice 
and to the Supreme Court, there still 

had not been any ultimate ruling on the 
merits of the case at that point.

On May 22, 2018, Judge Wright 
Allen issued a ruling denying the School 
Board’s motion to dismiss the case as 
moot, and she ruled that Grimm had a 
viable claim of sex discrimination under 
Title IX. She also ruled at that time that 
the constitutional equal protection claim 
would be decided using “intermediate 
scrutiny,” which puts to the government 
the burden to show that its policy 
substantially advances an important 
government interest. On February 19, 
2019, the court allowed Grimm to file 
a new amended complaint adding the 
issue of the School Board’s refusal to 
issue a corrected transcript.

On July 23, the court heard arguments 
on new motions for summary judgment 
filed by both parties. These motions were 
decided by Judge Wright Allen’s August 
9 ruling, which also rejected most of the 
School Board’s objections to various 
items of evidence offered by Grimm 
– mainly letters and medical records 
documenting his gender dysphoria 
diagnosis and subsequent treatment – 
which were incorrectly described by the 
School Board as “expert testimony” that 
was not admissible through discovery. 
The court agreed to the school board’s 
argument that documents relating to 
failed settlement discussions should be 
excluded from consideration.

As to the merits of Grimm’s Title IX 
claim, the court found that Grimm had 
been excluded from participation in an 
education program on the basis of sex 
when the School Board adopted a policy 
that would bar him from using the boys’ 
restrooms at the high school, that the 
policy harmed Grimm both physically 
and psychologically, and that because 
the Gloucester schools receive federal 
financial assistance, they are subject 
to Title IX.  Consequently, summary 
judgment should be granted to Grimm 
on his Title IX claim.

As to the Equal Protection claim, the 
court relied on a Supreme Court ruling 
concerning the exclusion of girls from 
Virginia Military Institute, in which 
Justice Ruth Bader Ginsburg wrote that 
in a sex-discrimination case involving 
“intermediate scrutiny,” the defendant 
bears the burden of “demonstrating 

that its proffered justification for its 
use of the classification is ‘exceedingly 
persuasive.’” In this case, the Board’s 
justification was “an interest in 
protecting the privacy rights of 
students, specifically privacy interests 
that students have in protecting their 
unclothed bodies.” 

Judge Wright Allen found that the 
Board had made “no showing that the 
challenged policy is ‘substantially 
related’ to protection of student 
privacy.” She referred to the lack of any 
student complaints during the seven-
week period that Grimm used the boys’ 
restrooms during his sophomore year 
and, she wrote, “The Board’s privacy 
argument also ignores the practical 
realities of how transgender individuals 
use a restroom.” Common sense 
prevailed, as the judge quoted another 
trans bathroom court opinion: “When 
he goes into a restroom, the transgender 
student enters a stall, closes the door, 
relieves himself, comes out of the stall, 
washes his hands, and leaves.” 

The Board’s witness at the summary 
judgment hearing, conceding that there 
was no privacy concern for other students 
when a transgender student walks into 
a stall and shuts the door, testified that 
“privacy concerns are implicated when 
students use the urinal, use the toilet, or 
open their pants to tuck in their shirts. 
When asked why the expanded stalls 
and urinal dividers could not fully 
address those situations,” wrote the 
judge, “Mr. Andersen responded that 
he ‘was sure’ the policy also protected 
privacy interests in other ways, but 
that he ‘couldn’t think of any other 
off the top of his head.’ This court is 
compelled to conclude that the Board’s 
privacy argument ‘is based upon sheer 
conjecture and abstraction,’” this time 
referring to the 7th Circuit ruling in Ash 
Whitaker’s trans bathroom case. 

Judge Wright Allen also pointed out 
that although trans high school students 
have not had genital surgery, if they are 
taking hormones they are developing 
secondary sex characteristics of the 
gender with which they identify. “If 
exposure to nudity were a real concern,” 
she wrote, “forcing such a transgender 
girl to use male restrooms could 
likely expose boys to viewing physical 
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characteristics of the opposite sex. From 
this perspective, the Board’s privacy 
concerns fail to support the policy it 
implemented.”

The court concluded that the 
School Board’s policy must be found 
unconstitutional, pointing out, in 
addition, that the Board’s refusal 
to change the gender indication on 
Grimm’s school records “implicates 
no privacy concerns.” The Board had 
contended that there were some doubts 
about the validity of the new birth 
certificate, because the photocopy they 
were provided was marked “Void.” This 
was explained away by testimony from 
the government official responsible for 
issuing the documents. It seems that 
all but the original would be marked 
“Void,” and that Grimm has a valid, 
authentic birth certificate identifying 
him as male, which the School Board 
should have honored.

Judge Wright Allen acknowledged 
the difficult task the School Board faced 
in deciding how to proceed during the 
fall of 2014. She wrote, “The Board 
undertook the unenviable responsibility 
of trying to honor expressions of 
concern advanced by its constituency as 
it navigated the challenges represented 
by issues that barely could have been 
imagined or anticipated a generation 
ago. This Court acknowledges the 
many expressions of concern arising 
from genuine love for our children and 
the fierce instinct to protect and raise 
our children safely in a society that is 
growing ever more complex. There can 
be no doubt that all involved in this case 
have the best interests of the students 
at heart.” However, this was no excuse 
for imposing a discriminatory and 
unconstitutional policy on Grimm. 

“However well-intentioned some 
external challenges may have been,” 
Wright Allen continued, “and however 
sincere worries were about possible 
unknown consequences arising from 
a new school restroom protocol, 
the perpetuation of harm to a child 
stemming from unconstitutional conduct 
cannot be allowed to stand. These 
acknowledgements are made in the 
hopes of making a positive difference to 
Mr. Grimm and to the everyday lives of 
our children who rely upon us to protect 

them compassionately and in ways that 
more perfectly respect the dignity of 
every person.”

Grimm had long since disclaimed 
any demand for financial compensation 
for the injuries he suffered in violation 
of his statutory and constitutional rights, 
so the court awarded only nominal 
(symbolic) damages of $1.00, but it 
directed that the School Board issue a 
new, corrected transcript in ten days, 
and the parties will now haggle about 
the size of the award of attorney’s fees 
and costs, which should be substantial.

Judge Arenda L. Wright Allen, 
nominated to the court by President 
Barack Obama, was the first female 
African-American judge to serve in 
the U.S. District Court for the Eastern 
District of Virginia after she was 
unanimously confirmed by the Senate 
(96-0) in May 2011. She had previously 
been the top Federal Public Defender in 
the Eastern District of Virginia, and was 
a former Assistant U.S. Attorney and a 
military judge. Prior to this ruling, her 
most noteworthy decision, issued in 
February 2014, declared Virginia’s ban 
on same-sex marriage unconstitutional.

A large team of attorneys from 
the ACLU of Virginia and the ACLU 
LGBT Rights Project have represented 
Grimm through the prolonged litigation. 
The court’s opinion lists the following: 
Nicole Gloria Tortoriello, Claire Guthrie 
Gastanaga, Eden Brooke Heilman, 
Jennifer Marie Safstrom, all ACLU 
of Virginia; Joshua Abraham Block, 
Leslie Jill Cooper, and Shayna Medley-
Warsoff, all ACLU LGBT Rights 
Project, New York. ■

Federal Court 
Permanently 
Enjoins Wisconsin 
Medicaid from 
Enforcing State 
Statutory Exclusion 
of Coverage for 
Gender Transition
By Arthur S. Leonard

Last year, U.S. District Judge William 
M. Conley granted a preliminary 
injunction to several named plaintiffs in 
a case challenging a 1996 amendment 
to Wisconsin’s Medicaid statute under 
which transgender Medicaid participants 
were denied coverage for their gender 
transitions. At that time, the court 
had concluded that the plaintiffs were 
likely to win their case on the merits 
and that delaying their access to gender 
transition coverage pending a final 
ruling on the merits would cause them 
irreparable injury, far outweighing any 
harm to the state. The court refused to 
stay its preliminary injunction pending 
a possible appeal. On August 16, Judge 
Conley issued his final ruling on the 
merits in the case, having in the interim 
certified it as a class action extending to 
all transgender people in the state who 
relied on Medicaid for their health care 
coverage, and making the injunction 
permanent. The judge ordered the parties 
to “meet and confer” within 14 days on 
the scope of relief and final wording 
of an injunction. Flack v. Wisconsin 
Department of Health Services, 2019 
U.S. Dist. LEXIS 139388, 2019 WL 
3858297 (W.D. Wis., Aug. 16, 2019).

Judge Conley premised his ruling on 
three sources of law: Section 1557 of the 
Affordable Care Act, the “Availability 
and Comparability” provisions of the 
Medicaid Act, and the Equal Protection 
Clause of the 14th Amendment. Providing 
three independent and equal bases for 
the ruling makes it eminently defensible 
should the state decided to seek review 
at the 7th Circuit. In this connection, 
the 7th Circuit has previously found that 
government policies that disadvantage 
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transgender people may violate the 
Equal Protection Clause, and it has 
adopted an interpretation of Title IX 
of the Education Amendments of 1972 
that accepts the contention that a federal 
law banning sex discrimination would 
extend to gender identity discrimination, 
although this holding might be adversely 
affected by a Supreme Court ruling 
under Title VII in a pending case from 
the 6th Circuit, R.G. & G.R. Harris 
Funeral Homes v. EEOC, to be argued 
on October 8. 

Judge Conley accepted the plaintiffs’ 
contention that the standards of care for 
gender dysphoria published by the World 
Professional Association of Transgender 
Health (WPATH), most recently updated 
in 2011, as supplemented by clinical 
guidelines on hormone treatment for 
gender dysphoria published in 2017 by the 
Endocrine Society, represent a medical 
consensus recognized by numerous 
professional health care associations and 
many, many court decisions, defining 
the standard of care in the context of 
any dispute about medically necessary 
treatment for gender dysphoria. There 
is near-unanimity among federal courts 
at this point that gender dysphoria can 
be a serious medical condition and 
that, depending on the symptoms of 
the individual transgender person, 
various forms of treatment involved in 
transition, including hormone therapy 
and gender confirmation surgery (GCS), 
may be medically necessary. The 
published standards emphasize, as does 
Judge Conley, that not every person who 
identifies as transgender experiences 
gender dysphoria (a “disconnect” 
between their gender identity and their 
anatomy), and that there is a range 
of severity, so not every person with 
gender dysphoria will necessarily 
seek GCS. The Medicaid program’s 
coverage should depend upon competent 
medical professionals diagnosing gender 
dysphoria in the individual case and 
determining that hormone therapy and 
or GCS are medically necessary for the 
individual in question. 

A significant problem for the 
defendants in this case, who include 
various officials as well as the state’s 
health services department, was that the 
legislature, evidently for political reasons, 
voted in 1996 to forbid the use of state 
Medicaid funds for gender transition, 

even though the particular treatments 
and procedures involved remain 
covered for a variety of other medical 
conditions. For example, somebody 
suffering a severe hormone deficiency 
could obtain hormone replacement 
therapy under Medicaid, and a woman 
with breast cancer would be covered 
for a mastectomy, while transgender 
people would be denied coverage for 
hormone therapy or mastectomies, even 
though there was a medical consensus 
that these treatments were necessary to 
deal with their gender dysphoria. The 
legislature did not undertake any serious 
study of the expenses of providing such 
treatment or of the professional medical 
standards in effect for treating gender 
dysphoria at that time. The state tried to 
defend the statute in this case by coming 
up with various post hoc arguments that 
were easily discredited by the court, 
which observed that the state had failed 
to present credible expert testimony 
that there was a sound medical reason 
to deny the specified procedures to 
individuals for whom it was medically 
necessary.

The bulk of Judge Conley’s opinion 
is devoted to describing the medical 
evidence in the case, much of it derived 
from expert testimony provided by the 
plaintiffs, whose two expert witnesses 
were experienced medical specialists 
who had treated hundreds of transgender 
individuals and who were well-
recognized in their field. The state’s 
response to this, from the point of view 
of litigation strategy, was pathetic. It 
failed even to offer experts with facially 
relevant expertise to contest any of the 
medical evidence. Indeed, officials 
of the Wisconsin Medicaid program 
conceded in their testimony that the 
WPATH standards describe safe and 
effective treatments for gender dysphoria 
in appropriate cases, and there was 
little dispute that the named plaintiffs 
qualified for these treatments but were 
denied coverage for them solely because 
of the statute. The court also pointed out 
that the state had attempted to rely in its 
arguments on materials that could not 
have provided a basis for the statute when 
it was passed, because their publication 
post-dated it. In addition, Judge Conley 
observed that scientific knowledge about 
gender identity had significantly moved 
on since the mid-1990s, making the 

treatments and procedures even safer 
and more effective today.

The defendants sought to rely on two 
decision from other circuits: Kosilek v. 
Spencer, 774 F.3d 63 (1st Cir. en banc, 
2014), and Gibson v. Collier, 920 F.3d 
212 (5th Cir. 2019), but Judge Conley 
concluded these rulings were not 
persuasive precedents for this case. 

Kosilek culminated long-running 
litigation and was based on expert 
testimony presented to the trial court in 
2006, predating the current WPATH and 
Endocrine Society standards. Also, the 
en banc 1st Circuit, which was ruling on 
the question whether GCS was medically 
necessary in the 8th Amendment context 
of a state prisoner serving a life sentence 
for murder (and which, incidentally, was 
reversing a 3-judge panel decision in the 
plaintiff’s favor), was heavily influenced 
by prison security concerns raised by the 
state that are not relevant in to Medicaid. 

As to Gibson, Judge Conley 
performed a total demolition job on the 
cock-eyed reasoning of the 5th Circuit 
panel, whose opinion was written by 
Trump appointee James Ho. This was 
also a prisoner case, the issue being 
whether it violated the 8th Amendment 
for the state to maintain a categorical 
refusal to provide GCS to transgender 
inmates (unlike in Kosilek, where the 
court focused on the individual inmate 
rather than an explicitly categorical 
treatment ban). Gibson was a pro se case 
at the trial level, where the unrepresented 
inmate was incapable of compiling a 
state-of-the-art record of expert medical 
testimony, leaving a factual record bare 
of the kind of detailed information 
available to Judge Conley in this case 
litigated by experience attorneys. In 
the absence of such a record, Judge 
Ho invoked the 1st Circuit’s decision 
in Kosilek, with its reliance on out-of-
date information. Of course, unlike the 
present Medicaid case, a case involving a 
prison setting raises different issues. On 
the other hand, Judge Conley’s opinion 
leaves little doubt that he found the 5th 
Circuit’s analysis unpersuasive on the 
key points in common: whether there 
is a medical consensus that GCS can be 
medically necessary and that it is a safe 
and effective treatment.

For the short Affordable Care Act 
portion of his analysis, Judge Conley 
refers the reader to his earlier preliminary 
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injunction decision. As to the Medicaid 
portion, he details the requirement under 
Medicaid to cover medically necessary 
treatments, and furthermore the specific 
ban on discriminating in coverage 
decisions depending on the diagnosis of 
the individual participant. In the Equal 
Protection portion of the opinion, he 
explained that the parties agree that 
Equal Protection claims by transgender 
plaintiffs are subject to “some sort of 
heightened scrutiny,” requiring the state 
to take on the burden of proving that it has 
an “exceedingly persuasive” justification 
for carving out this particular exception 
from its Medicaid coverage. The 
government’s justification, stated now 
in its defense of the 1996 enactment, 
was “containing costs and protecting 
public health in face of uncertainty.” 
Conley found neither justification to be 
sufficient under heightened scrutiny. 
For one thing, the state conceded that 
the legislature made no study prior to 
passing the statute, either of the costs 
involved in providing coverage or of 
the medical facts surrounding gender 
transition and available treatments. 
The only cost projections introduced 
by the state now were undertaken in 
response to this litigation, two decades 
later, and showed that the additional 
cost to the state’s Medicaid budget on 
an annual basis amounted to little more 
than a rounding error. And, the court 
observed, there was no credible evidence 
to support the contention that covering 
these procedures would endanger public 
health. 

The court also rejected a “spending 
clause” constitutional argument raised 
for the first time in support of the state’s 
opposition to plaintiffs’ summary 
judgment motion: that it was somehow 
unfair to the state to impose this “new” 
burden on it as a matter of federal law 
when it wasn’t contemplated at the time 
the state agreed to expand the Medicaid 
program in response to the Affordable 
Care Act in 2014.  “Nonsense,” wrote the 
judge. Too late, and too bad.

Plaintiffs are represented by 
attorneys from McNally Peterson, S.C, 
Milwaukee; Dane & Colfax PLLC, 
Washington; Abigail Koelzer Coursolle 
of the National Health Law Program, 
Los Angeles; and Catherine Anne 
McKee of the National Health Law 
Program, Washington. ■

Federal Court in Baltimore Rules on Next 
Stage of Pending Challenge to Trump 
Administration’s Transgender Military 
Policy
By Arthur S. Leonard

On August 20, U.S. District Judge 
George L. Russell, III, ruled on a raft 
of pending motions in Stone v. Trump, 
2019 U.S. Dist. LEXIS 141269, 2019 
WL 3935363 (D. Md.), one of four 
pending challenges to the Trump 
Administration’s policy on transgender 
military service. One upshot of the ruling 
is that the preliminary injunction issued 
by Judge Russell’s predecessor in the 
case, Judge Marvin J. Garbis, in the fall 
of 2017, is dissolved as moot, because it 
was aimed at the policy as announced in 
a White House memorandum of August 
2017, which President Trump revoked in 
2018 after receiving then-Secretary of 
Defense James Mattis’s Implementation 
Plan, which differs in material respects 
from the August 2017 policy. 

Judge Russell also concluded that 
all but one of the original line-up of 
individual plaintiffs lacked standing to 
pursue the case because they benefit 
from a provision of the Implementation 
Plan that allows them to continue 
to serve, the so-called “grandfather 
clause.” He rejected the argument that 
the conditions under which they serve 
preserve their individual standing, 
finding the stigma of serving under 
the “grandfather clause” as inadequate 
in this case to confer standing, and 
that the possibility that they might not 
receive necessary medical care as too 
speculative, especially in light of a 
declaration by a Defense Department 
official concerning the care that will 
be provided for transgender personnel 
continuing to serve. 

However, in an amended complaint, 
several individuals who were 
challenging the enlistment ban in the 
policy were added as plaintiffs, and 
they were all found to have standing 
because the enlistment ban in the policy 
applies to them. The ACLU as a co-
plaintiff in its representative capacity 

for its members was found not to have 
standing, because the only individual 
member identified in the complaint, lead 
plaintiff Brock Stone, lost standing with 
the implementation of the grandfather 
clause. 

As to the substance of plaintiffs’ 
claims, challenges to the original policy 
were dismissed as moot, but some of the 
challenges to the Implementation Plan 
under the 5th Amendment withstood 
the motion to dismiss, and the court 
rejected the government’s attempt 
to obtain summary judgement as 
premature, noting disputed material 
facts and ongoing discovery. Discovery 
deadlines are extended due to ongoing 
disputes about privilege asserted 
by the government, and most of the 
disputed discovery issues were left to a 
subsequent ruling (which emerged early 
in September and will be dealt with in 
the October issue of Law Notes.) The 
court agreed the president personally 
was immune from discovery, but 
declined at this stage to dismiss him as a 
defendant in his official capacity. To sum 
up, the lawsuit continues, now focused 
on the Implementation Plan that went 
into effect on April 12, 2019, after the 
Supreme Court granted a motion by the 
government several weeks earlier to stay 
the existing preliminary injunctions.

Unraveling this complex opinion 
in great detail would take more space 
than we can allocate in the context of 
Law Notes, but we will provide some 
discussion of the salient points. 

 Perhaps the most significant finding 
by the court based on the current record, 
which was key to many of its rulings 
and follows the lead of the D.C. and 9th 
Circuits in ruling in the other pending 
cases, is that the Implementation 
Plan, purportedly based on a “study” 
performed by a Task Force appointed by 
Mattis in the wake of the August 2017 
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memorandum, differs materially from 
the August 2017 version of the policy, 
thus mooting several portions of the case 
and destroying the standing of all but 
one of the original plaintiffs, an enlisted 
man, Seven Ero George. George sought 
to apply for a commissioned position 
as a military nurse (for which he now 
has the credentials) and – because the 
Defense Department considers such an 
application as a “new enlistment” which 
would be subject to the Implementation 
Plan’s enlistment policy – would be 
disqualified from doing so because he 
has transitioned and, as an applicant 
for enlistment, is not covered by 
the grandfather clause. Under the 
enlistment policy, anybody who has 
been diagnosed with gender dysphoria is 
disqualified from enlistment, including 
individuals who have completed 
transition and thus have been cured of 
gender dysphoria because their gender 
identity is in alignment with their body. 
(Thus illustrating the nonsense of the 
Implementation Plan, which allows 
incumbent service-members who have 
transitioned prior to its implementation 
to serve under the grandfather clause, 
and allows individuals who identify as 
transgender to enlist, but only if they 
have not been diagnosed with gender 
dysphoria and foreswear any intent to 
transition while in service.)

Of most consequence to the ongoing 
litigation is the judge’s analysis of 
the substantive issue of standard 
of judicial review of the remaining 
Equal Protection Claim under the 5th 
Amendment. The government argues 
that the standard is rational basis, 
and that the exclusion from service 
of persons diagnosed with gender 
dysphoria is rational because they have a 
serious medical condition; furthermore, 
the government argues, the Task Force 
report and Mattis recommendations are 
entitled to substantial deference because 
they are based on professional military 
judgment about enlistment and service 
qualifications. The court concluded 
that heightened scrutiny applies, as 
it had determined when issuing the 
preliminary injunction against the 
August 2017 policy, following lower 
court precedents recognizing gender 
identity discrimination claims as being 

entitled to the same level of scrutiny 
as sex discrimination claims. (This 
conclusion will be tested, at least in 
the statutory interpretation context, 
when the Supreme Court decides the 
Harris Funeral Home case during the 
2019/20 term.) The court rejected the 
sleight of hand of seeking to escape 
such analysis by describing the ban in 
terms of gender dysphoria, a medical 
condition, rather than gender identity, 
a class characteristic amenable to 
equal protection analysis. Judge 
Russell insisted that based on the plain 
language of the Implementation Plan, it 
was focused on transgender individuals, 
who were subjected to unequal 
treatment regardless whether they were 
diagnosed with gender dysphoria. As 
to military deference, he pointed out, 
whether the policy was truly based on 
professional military judgments rather 
than, as plaintiffs alleged, political 
judgments, was a heavily contested 
factual issue as to which the contested 
discovery requests were highly 
pertinent, so it was impossible to rule 
at this stage in the context of dismissal 
or summary judgment that deference 
decides this case.

At this stage, the original procedural 
due process claim against the tweet 
and August 2017 policies falls out 
as moot, and, wrote Russell, “The 
Second Amended Complaint lacks 
any allegations surrounding the 
Implementation Plan that would permit 
the Court to plausibly infer conscience-
shocking, or even intentional, conduct 
on the part of Defendants in the 
recommendation and adoption of the 
Implementation Plan. As a result, 
Plaintiffs’ substantive due process claim 
fails the threshold inquiry.” Furthermore, 
he said that the Complaint failed to 
plead “a cognizable liberty or property 
interest,” ruling out a substantive due 
process claim altogether. 

There are many other interesting 
byways and excursions on various points 
in the opinion, which we leave to those 
particularly interested to consult the 
opinion itself. At this stage, it suffices 
to relate that the Baltimore challenge is 
alive, the name of the case will change 
with the designation of a new lead 
plaintiff in the absence of Brock Stone 

who lacks standing, the case continues 
as a 5th Amendment equal protection 
case, and it will focus heavily on 
whether, as a factual matter, there is 
sufficient support for the assertion in 
the Implementation Plan that there is an 
“exceedingly persuasive” justification 
for excluding some transgender people 
from serving unless they foreswear 
the ability to transition or live in their 
felt gender identity for the duration of 
their military service and others from 
enlisting if they have a gender dysphoria 
diagnosis or have already transitioned. 
Some of the exclusions under the 
Implementation Plan are conditional, 
others categorical, and the proof issues 
await discovery, which the government 
appears determined to contest to the 
last appeal. 

To this observer, it appears likely 
that the discovery issues in the four 
cases could stretch things out long 
enough that if Trump is defeated for re-
election, a Democratic administration 
could rescind the Implementation Plan 
and restore the status quo of the Obama 
Administration’s policy, rendering 
the entire case moot, as the primary 
goal of the lawsuits is declaratory and 
injunctive relief. As things stand, the 
four lawsuits have already accomplished 
much, in terms of provoking the Trump 
Administration to revise the originally 
announced plan to the extent of making 
it possible for some – perhaps many – 
transgender people to continue serving, 
albeit in less than ideal circumstances. 

Plaintiffs are represented by the 
ACLU of Maryland Foundation, the 
national ACLU LGBT Rights Project, 
and cooperating attorneys from 
Covington & Burling LLP. ■
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Utah Supreme Court Overrules Decision that Same-Sex Couples
Cannot Make Enforceable Agreements for Gestational Surrogacy
By Matthew Goodwin and Arthur S. Leonard

An August 1, 2019 ruling from 
Utah’s highest court declared the state’s 
surrogacy statute unconstitutional 
insofar as it undermined gay couples’ 
ability to have children through 
gestational surrogacy by making such 
agreements invalid. In re Gestational 
Agreement (N.T.B., J.G.M., D.B., and 
G.M., Petitioners), 2019 UT 40, 2019 
WL 3521540 (Utah Supreme Ct., Aug. 
1, 2019). In gestational surrogacy, the 
woman who bears the child is not its 
genetic parent, because the fertilized 
egg that is implanted was donated by 
another woman.

The law in question, 78B Utah 
Judicial Code, Sections 15801 et seq., 
was enacted in 2005, prior to the 
legalization of same-sex marriage 
in the state as a result of litigation 
beginning in 2013 and culminating in 
the Supreme Court’s refusal to review 
a marriage equality ruling by the 9th 
Circuit in 2014. The law provides 
that a surrogacy contract is valid and 
enforceable only if a judge finds that 
the “intended mother” was unable to 
conceive or that it was medically too 
risky for her to do so. Some other states, 
by contrast, allow the enforcement of 
such arms-length gestational surrogacy 
contracts regardless of the genders 
of the intended parents. In yet others, 
including New York, for example, such 
contracts are not enforceable (and are 
in some circumstances outlawed), either 
as a matter of judicially declared public 
policy or statute.

N.T.B. and J.G.M, male same-sex 
spouses and intended parents, entered 
into a gestational surrogacy agreement 
with D.B. and G.M., an opposite-
sex married couple (collectively 
Petitioners), for the wife to carry a child 
to term for the intended spouses. All 
four parties petitioned the Utah district 
court to approve their agreement. 
Following a telephonic hearing, 5th 
District Court Judge Jeffrey C. Wilcox 
denied the petition.

The code sections at issue reference 
an “intended mother,” and there is no 
“intended mother” in a male same-
sex couple. The Petitioners asked that 
the statutory language be construed 
in a gender-neutral fashion, but 
Judge Wilcox, while stating that their 
“reasoning [was] sound,” concluded that 
“the word[s] mother and her plainly refer 
to a woman,” and that he was “bound to 
apply the statute as written.” That is, the 
court found that gestational surrogacy 
was only available for different-sex 
couples. Given that both of the intended 
parents among the petitioners in this case 
were men, the court held that it had to 
deny the petition and refuse to validate 
their agreement with the surrogate 
and her husband because there was no 
“intended mother.” 

The Petitioners appealed and the 
case was certified directly to the Utah 
Supreme Court. There, the Petitioners 
argued that (1) the district court should 
have construed the statute in a gender-
neutral fashion and (2) under the 
district court’s reading, the statute was 
unconstitutional at both the state and 
federal level. 

The Supreme Court’s decision 
was written by Chief Justice Matthew 
Durrant. The court was unanimous in 
reversing Judge Wilcox, but there were 
concurring opinions by two members 
of the court departing from Durant’s 
reasoning. 

The appeal was unopposed and the 
Utah Attorney General’s (UAG) office 
in fact agreed with Petitioners that the 
statute should be gender neutral in 
its application. Chief Justice Durant, 
however, after analyzing the justiciability 
of the questions presented and finding 
that an actual controversy between 
the parties as to the outcome was not 
required because a statute authorized 
judicial determination whether to 
validate a surrogacy agreement, declined 
to read the statute in a gender-neutral 
manner as urged by the Petitioners. 

In this connection, the Petitioners 
and the UAG’s office pointed to 
another statute providing general rules 
for interpretation of Utah statutes, 
“which provides the following specific 
instructions for construing terms that are 
phrased in only one gender or phrased in 
singular terms: ‘unless the construction 
would be . . . inconsistent with the 
manifest intent of the Legislature; or . . . 
repugnant to the context of the statute,’ 
a word used in ‘[t]he singular includes 
the plural, and the plural includes the 
singular’ and ‘[a] word used in one 
gender includes the other gender.’ The 
[UAG] urge[d] [the court] to apply the 
latter rule of construction and read the 
word ‘mother’ as including the ‘other 
gender,’ so that, in effect, ‘mother’ means 
‘parent.’” Nevertheless, Durant wrote 
that adopting this argument would be 
contrary to the surrogacy statute’s “plain 
meaning,” not a permissible interpretive 
approach because “inconsistent with the 
manifest intent of the Legislature.”

Turning to the constitutional 
arguments, the court held that the 
statute “ . . . effectively conditions the 
validation of a gestational agreement on 
at least one of the two intended parents 
being a female parent. This squarely 
violates Obergefell in that it deprives 
married same-sex male couples of the 
ability to obtain a valid gestational 
agreement—a marital benefit freely 
provided to opposite-sex couples. Under 
the statute, married same-sex male 
couples are treated differently than 
married opposite-sex couples. Because 
under Obergefell same-sex married 
couples are constitutionally entitled to 
the ‘constellation of benefits that the 
States have linked to marriage,’ we hold 
the intended mother requirement in [the 
statute] unconstitutional.”

In invalidating the statute’s literal 
application on constitutional grounds, 
Justice Durrant relied not only on 
Obergefell v. Hodges, 135 S. Ct. 2584 
(2015)—i.e. the case which conferred 
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the nationwide right to same-sex 
marriage—but also Pavan v. Smith, 137 
S. Ct. 2075 (2017), another U.S. Supreme 
Court precedent which followed from 
Obergefell. 

In Pavan, the Supreme Court 
reversed a decision of the Arkansas 
Supreme Court and held that under 
Obergefell the state could not refuse to 
put the names of two married women 
on their child’s birth certificate. The 
Arkansas court ruled that only the birth 
mother could be listed, on the basis 
that only she was biologically related 
to the child. In reversing, the Supreme 
Court held that because the right to 
have a spouse’s name listed on a birth 
certificate regardless of gender was 
among the “constellation of benefits” 
that states have linked to marriage, it 
was a right to which the plaintiffs in that 
case were entitled. 

In other words, the Utah Supreme 
Court ruled in this case that the 14th 
Amendment requires that all married 
couples be treated equally, so refusing 
to validate a gestational surrogacy 
contract solely because the petitioners 
were a same-sex married couple runs 
afoul of the constitutional mandate of 
Obergefell and Pavan.

Justice John A. Pearce concurred in 
the result, but expressed at great length 
his concerns about the part of Durrant’s 
opinion concerning justiciability of the 
case, in light of the UAG’s agreement 
with the Petitioners about how the 
statute should be construed. He did 
not question the court’s holding on the 
merits. Associate Chief Justice Thomas 
R. Lee wrote to address the concerns 
about the ruling on justiciability 
expressed by Justice Pearce, and also 
stated complete agreement with the 
court’s ruling on the merits.

The petitioners were represented 
by Edwin S. Wall and Damian E. 
Davenport, both of Salt Lake City. 
Attorney General Sean Reyes was 
represented by Solicitor General 
Tyler R. Green and Assistant Solicitor 
General Brent A. Burnett. ■

Matthew Goodwin is an associate at 
Brady Klein Weissman LLP in New 
York City, specializing in matrimonial 
and family law.

Federal Court Says Faith-Based Women’s 
Shelter in Anchorage is Not Subject To 
Public Accommodations Law
By Arthur S. Leonard

Although the City of Anchorage, 
Alaska, has a public accommodations 
law that prohibits discrimination because 
of gender identity, a federal judge has 
ruled that the Downtown Hope Center, 
a faith-based non-profit organization 
that runs homeless shelters in the city, 
may be able to refuse to provide a place 
in its women’s shelter for transgender 
women. The case is Downtown Soup 
Kitchen d/b/a Downtown Hope Center 
v. Municipality of Anchorage, 2019 WL 
3769623 (D. Alaska, August 9, 2019).

The ruling by U.S. District Judge 
Sharon L. Gleason is based not on 
a religious exemption, but rather 
on the court’s suggestion that the 
shelter would not be considered a 
public accommodation under the 
municipal law. The court was ruling 
on a motion by the shelter for a 
preliminary injunction against the 
Anchorage Equal Rights Commission, 
temporarily barring it from enforcing 
the Anchorage Municipal Code (AMC) 
anti-discrimination provisions against 
the shelter pending a final ruling on the 
merits of the shelter’s lawsuit. 

In order to rule on the motion, the 
judge had to decide whether the shelter 
was likely to succeed on the merits of 
its claim that it is not subject to the 
AMC anti-discrimination provisions or, 
if subject to them, that it would enjoy a 
religious exemption from compliance.

“Hope Center maintains that its 
religious beliefs include that a person’s 
sex is an immutable God-given gift,” 
wrote the judge, “and that it is wrong for 
a person to deny his or her God-given 
sex.” The shelter argued that requiring 
it to house transgender women in its 
women’s shelter would be against the 
shelter’s “religious beliefs.” But it also 
insisted throughout this case that it 
is not subject to Anchorage’s anti-
discrimination ordinance, and that 
proved the winning argument at this 
stage of the litigation.

On Friday, January 26, 2019, at 
about 6 pm, the police brought “Jessie 
Doe,” who identifies as a transgender 
woman, to the Hope Center. “Doe 
smelled strongly of alcohol, was very 
agitated, was aggressive in body 
language, and had an open wound 
above one eye,” wrote Gleason. The 
director of the shelter, noting Doe’s 
condition, recommended that she go to 
the hospital for care of the eye wound. 
Doe agreed, and the shelter paid for 
a taxi to take her to the hospital. The 
next day, Doe returned to the shelter at 
about 2 pm and sought admission, but 
was denied under the shelter’s rule that 
Saturday admissions before 5:45 pm 
were limited to those who had stayed 
at the shelter Friday night. The director 
later learned that Doe had started a 
fight at another shelter, which had 
banned her until July 4, 2018.

Doe filed a complaint with the 
Anchorage Equal Rights Commission, 
claiming that the shelter was a public 
accommodation and had actually 
excluded her because of her sex and 
gender identity in violation of the 
AMC. The Commission notified the 
shelter of the complaint and scheduled 
a fact-finding conference. The shelter 
director wrote back that the shelter 
did not consider itself to be a public 
accommodation, that it had not 
discriminated against Doe because 
of her gender identity, and that it “has 
First Amendment religious liberty and 
association rights to operate as it does.” 

Several exchanges of correspondence 
ensued, and the Commission ultimately 
filed a complaint against Hope Center, 
claiming that its attorney had stated 
or implied in various media that 
transgender individuals would not be 
allowed to be sheltered at Hope Center, 
in potential violation of both the public 
accommodations provision and a 
provision banning discrimination by 
owners and operators of real property. 
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Ultimately, Hope Center filed its own 
lawsuit in federal court, claiming a 
violation of its 1st Amendment rights 
and reiterating its argument that it was 
not subject to the prohibitions in the city 
ordinance. The shelter asked the court 
to declare that it was not subject to the 
ordinance.

The AMC makes it an “unlawful 
practice” for a “public accommodation” 
to deny services to somebody because 
of their sex or gender identity or to 
publish or circulate a policy denying 
services to people because of their 
sex or gender identity. The ordinance 
defines a public accommodation as 
“any business or professional activity 
that is open to, accepts or solicits the 
patronage of, or caters or offers goods 
or services to the general public, subject 
only to the conditions and limitations 
established by law and applicable alike 
to all persons.” 

The AMC also makes it an unlawful 
practice for the owner or operator of 
“real property” to refuse to sell, lease or 
rent, or to otherwise make unavailable, 
the real property to a person because of 
sex or gender identity, or to discriminate 
against a person because of sex or 
gender identity in a term, condition 
or privilege relating to the use of real 
property. This provision lists specific 
exceptions to its coverage. “Shelters for 
the homeless” are specifically listed as 
being exempt from the “real property” 
anti-discrimination provision.

Doe’s complaint filed with the 
Commission claimed a violation of 
the public accommodations provision, 
but did not mention the real property 
provision. The Commission’s 
subsequent complaint invoked the 
real property provision as well. Judge 
Gleason decided that the real property 
provision, and particularly its explicit 
exemption of homeless shelters, was 
relevant to the shelter’s claim that it was 
not subject to either provision.

Judge Gleason pointed out that she 
would not have to determine whether 
the shelter enjoys a constitutional free 
exercise privilege to deny access to a 
transgender person if she ultimately 
concluded that the shelter was not 
subject to the requirements of the anti-
discrimination ordinance. 

“It is clear from the structure and 
plain text of [the ordinance] that the 
drafters of the AMC intended to exempt 
homeless shelters from the prohibitions 
on conduct articulated” in the AMC 
section governing discrimination 
regarding real property. “Furthermore,” 
wrote Gleason, “the Alaska Supreme 
Court has concluded that the purpose of 
that section ‘is to prohibit discrimination 
in the rental housing market.’ Applying 
the provision’s prohibitions to Hope 
Center’s homeless shelter would not 
further this purpose. Hope Center is 
thus likely to succeed as to its contention 
that [the real property provision] does 
not apply to Hope Center’s homeless 
shelter.”

Judge Gleason observed that unlike 
the real property provision, the public 
accommodations provision “does not 
include language that expressly exempts 
homeless shelters from its prohibitions. 
Nevertheless, Alaska’s rules of statutory 
interpretation and the structure of the 
Anchorage Municipal Code as a whole 
suggest that homeless shelters are not 
public accommodations as defined in 
[the public accommodations provision.] 
For if the term ‘public accommodation’ 
. . . is read to apply to homeless shelters, 
then the exemption for homeless 
shelters contained in [the real property] 
provision would have no effect. Pursuant 
to Alaska Supreme Court precedent, 
this court must ‘interpret each part or 
section of a statute [or municipal code] 
with every other part or section, so as 
to create a harmonious whole.’ To give 
effect to the exemption for homeless 
shelters contained in [the real property 
provision], the Court concludes that 
Hope Center is not an ‘owner or 
operation of a public accommodation’ 
within the meaning of [the public 
accommodation provision].”

Having reached this conclusion, 
Gleason opined that the shelter was 
not subject to the prohibition against 
discrimination in the AMC. 

Her conclusion does not really make 
sense. If the purpose of the real property 
provision is to “prohibit discrimination 
in the rental housing market,” it makes 
total sense for the AMC to exclude 
homeless shelters from coverage under 
the real property provision, since they 

are not part of the “rental housing 
market.” That says nothing about 
whether they should be covered by the 
public accommodations provision. The 
point is that homeless shelters do not 
provide rental housing, they provide a 
service of temporary shelter to people 
who cannot afford housing. So it makes 
total sense to treat them as public 
accommodations, as they provide a 
service to the public. The commission 
should seek to appeal this ruling.

However, having concluded that 
the AMC does not apply to the shelter, 
Judge Gleason went on to accept the 
shelter’s argument that failing to issue 
a preliminary injunction would result in 
irreparable harm to the shelter, noting 
that courts have found that a violation 
of constitutionally protected religious 
freedom rights constitutes an irreparable 
injury. The court characterized a 
preliminary injunction in this case as 
‘reserving the status quo’ pending a 
final decision on the merits of the case. 

Also, as a result of her conclusion that 
the exemption from the real property 
provision required an exemption from 
the public accommodations provision, 
the judge concluded that “the issuance of 
a preliminary injunction in this instance 
would not unduly limit Anchorage’s 
ability” to enforce its anti-discrimination 
ordinance, “as the actions Hope Center 
seeks to enjoin appear to be beyond 
the scope of the relevant provisions.” 
She also concluded that because, in 
her opinion, the AMC provisions do 
not apply to the Center, a preliminary 
injunction against enforcing anti-
discrimination requirements against 
the shelter “will not significantly curtail 
the public interest.” On the other hand, 
prosecution of the anti-discrimination 
complaints by the Commission might, 
according to the shelter’s allegations, 
adversely affect its ability to provide 
shelter to homeless women. 

The court’s conclusion is subject to 
sharp criticism. The exemption language 
in the real property provision shows that 
the legislators knew how to exempt a 
particular kind of entity from coverage 
of an anti-discrimination provision, 
so the fact that they did not include 
such a specific exemption in the public 
accommodations provision should 
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reflect an intention to treat homeless 
shelters the same as other entities that 
provide services to the public. And, the 
reasons for exempting homeless shelters 
from the real property provisions do not 
support exempting them from the public 
accommodations provisions. 

The Commission had also argued in 
opposition to the preliminary injunction 
that the court should abstain from 
issuing any orders in this case rather 
than interfere with the ongoing process 
of the Commission in handling the 
complaints that have been filed, but 
Judge Gleason refused to abstain, even 
though generally federal courts will 
abstain from interfering with ongoing 
state administrative proceedings before 
they have reached a conclusion, unless 
the operation of the state proceeding 
would impair the exercise of a federally 
protected right, and even though the 
Commission said that it would not take 
any action against the shelter as long as 
this lawsuit had not been finally decided 
by the federal court. 

The federal court’s interpretation 
of state and local laws is not binding 
on the state courts. The Anchorage 
Commission can seek a review of this 
holding from the 9th Circuit Court of 
Appeals, which has jurisdiction over 
the federal courts in Alaska. That court 
might consider it appropriate to refer the 
question of interpretation of the AMC to 
the Alaska Supreme Court.

Judge Gleason was nominated by 
President Barack Obama and took the 
bench in 2012. She is the first woman 
to serve as a federal district judge in 
Alaska. ■

Massachusetts Trial Court Recognizes 
Lesbian Co-Parent’s Status in the Absence 
of Legal Relationship with the Birth 
Mother of Child Conceived through 
Donor Insemination
By Daniel Chavez, Christian Kummer, and Brett Figlewski

On July 26, 2019, Judge Jennifer M. 
Ulwick of the Essex Probate and Family 
Court issued a favorable judgment in 
an important parentage case in which 
the LGBT Bar Association (LeGaL) 
and the law firm of Latham & Watkins 
represented a non-biological lesbian 
mother who had been denied access 
to her child by her former partner. The 
court declared the petitioner (who will 
be referred to as “Monica”) to be the 
legal parent of her son and granted her 
temporary legal and physical custody 
in order to help effectuate the child’s 
return from the Dominican Republic, 
where the biological mother’s family 
had brought him. The court held that, 
under Massachusetts law, Monica is the 
legal parent of her child. 

In 2013, in the Dominican Republic, 
the petitioner’s friendship with the 
respondent, “Jane,” became romantic. 
Both women were legally married to 
men, but they were estranged from their 
husbands. Jane soon came to live with 
Monica in the United States. The two 
planned to divorce their husbands and 
marry each other. In 2014, Monica and 
Jane decided to start a family. A mutual 
male friend offered to be a donor, and 
they made clear their intention for the 
donor not to be involved in the child’s 
life in any capacity. Monica was the 
primary financial support for their 
household, and the two women decided 
that Jane would carry the child. Jane 
underwent nearly a year of alternative 
insemination attempts and eventually 
became pregnant. Monica and Jane 
shared the news with family, friends, 
and followers on social media. Monica 
was involved in the pregnancy in every 
way possible, including attending 
prenatal doctor’s appointments and 
buying necessary items for their 

expected child. When Jane gave birth 
in early 2015, Monica cut the umbilical 
cord. The two women chose a first 
name for their baby (who will be called 
“John”) and combined their surnames 
for his. John’s birth was announced on 
social media, and the family photos 
were captioned as “#TwoMoms” and 
“SomeFamiliesHaveTwoMoms.” While 
Jane stayed at home and raised the 
child, Monica continued to provide 
financially for her family and paid for 
food, medical bills, clothing, and rent. 
John called Monica “Mommy” and 
Jane “Mama.” However, the women did 
not marry each other.

In mid-2016, Jane was arrested and 
sentenced to three years in prison for 
selling illegal substances. Following her 
arrest and the subsequent breakdown 
in her relationship with Monica, Jane 
arranged first for her stepmother to 
take care of John and then for her aunt 
(who will be called “Sally”) to do so 
instead of Monica. Sally moved with 
the child to Massachusetts and cut off 
contact with Monica around the end 
of 2017. Additionally, Sally initiated 
a legal guardianship proceeding 
without Monica’s knowledge and was 
granted guardianship of John in the 
beginning of 2018. Monica sought legal 
help from LeGaL and, after meeting 
with LeGaL’s Legal Director, Brett 
Figlewski, obtained representation 
from LeGaL and pro bono counsel 
Latham & Watkins to bring a case 
in Massachusetts in August 2018 to 
establish her legal parentage. After 
nearly a year of court appearances, 
depositions, and uncontroverted 
testimony, Monica’s rights as a legal 
parent were finally recognized. 

Judge Ulwick’s unpublished opinion 
based Monica’s ability to bring an 
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action establishing legal parentage 
on the gender-neutral language of the 
state’s relevant statute, as well as the 
fact that Monica, “jointly with the 
[biological] mother, received the child 
into their home and openly held out the 
child as their child.” See Mass. Gen. 
Laws ch. 209C § 6(a)(4). Judge Ulwick 
stated conclusively that “the law is 
clear that ‘a person without a biological 
connection to a child may be that 
child’s presumed parent’” and relied on 
the seminal Massachusetts parentage 
case of Partanen v. Gallagher, 475 
Mass. 632 (2016): “just as the children 
in Partanen were ‘born to’ both of 
their mothers, the Child was ‘born to’ 
[Monica] notwithstanding that she 
did not give birth to him and was not 
legally married to the biological mother 
. . . at the time of the child’s conception 
and birth.” 

Having established Monica’s ability 
to bring the petition, the court also 
established that Monica had “jointly, 
with the mother, received the child into 
their home and openly held out the child 
as their child.” Mass. Gen. Laws ch. 209 
C, § 6(a). The petitioner helped raise 
her child in every manner expected of 
a parent, was involved in significant 
decisions regarding her child’s life, 
and both she and the biological mother 
held themselves out to be the parents 
to their son, “both in formal and 
informal contexts” and both before 
and after the child’s birth. Relying on 
equity principles, the court stated that 
Monica is “entitled to an adjudication of 
parentage because she can demonstrate 
a ‘substantial parent-child relationship’ 
by clear and convincing evidence.” 

In this decision, the Massachusetts 
court relied on favorable new precedent 
allowing non-biological/non-adoptive 
parents to have rights to their children, 
and challenging the notion that a 
biological or adoptive connection 
should be solely determinative of legal 
parentage. Thus, this decision adds to the 
growing body of law which recognizes 
the parents’ intent, the child-rearing 
responsibilities undertaken by them, 
and the fundamental bonds of affection 
which develop between any parent and 
child. Although John remains in the 

Dominican Republic to date, Monica 
now has formidable legal grounding 
to secure her son’s return, having been 
granted legal recognition as a parent 
and temporary custody of her child

Because of confidentiality concerns 
for the child and parents, we have 
redacted the title of the unpublished 
decision from this account. Readers 
interested in the details of the case can 
contact LeGaL Legal Director Brett 
Figlewski. ■

Daniel Chavez (Cardozo, 2021) and 
Christian Kummer (Middlebury 
College, 2022) are Summer 2019 
Interns at The LGBT Bar Association 
of Greater New York (LeGaL). Brett 
Figlewski is LeGaL’s Legal Director. 

Oregon Court of 
Appeals Affirms 
Discrimination and 
Retaliation Verdict 
for Out Gay Porn 
Store Clerk
By Filip Cukovic

On August 7, the Oregon Court of 
Appeals affirmed the trial court’s ruling 
that Fantasyland II, a porn shop located 
in Oregon, discriminated against one 
of its gay employees on the basis of his 
sexual orientation and that Fantasyland 
retaliated against the employee for 
complaining about sexual harassment. 
Bearden v. N. W. E., Inc., 298 Or. App. 
698 (2019). Additionally, the Court 
considered employee’s cross-appeal, 
objecting that the trial court awarded less 
than the amount claimed for attorney’s 
fees and costs. On this point, the court 
agreed with of two the employee’s three 
contentions, reversing and remanding for 
further consideration on that issue. 

Plaintiff Wilford Bearden, a 67-year-
old out gay man, worked for Fantasyland 
II – a pornographic video store owned 
by the defendant corporation, as a clerk 
for about three months. When plaintiff 
started his job, everything seemed 
to be just fine. Plaintiff received 
training from another clerk – Frank – 
and he was able to quickly learn and 
start working independently, without 
receiving help from other clerks. The 
problems started to arise when plaintiff 
discovered that other clerks from the 
shop would regularly write perverted 
and sexual remarks in one of the 
magazines that was generally placed on 
the readily accessible counter. Clerks 
would write comments in the magazine 
titled Busted, which is a publication 
that prints mug shots of fresh arrestees. 
Commonly appearing remarks included 
“I’d bang her” and “I’d fuck it,” as well 
as more specific comments like “Cock 
n her butt” and “Insert cock here” next 
to a circle drawn over a woman’s mouth. 
After discovering these comments in 
Busted, plaintiff approached Frank, 
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and explained that the notations were 
totally inappropriate in the workplace. 
Frank responded by saying that “boys 
will be boys.” 

The clerks would also assign 
arrestees from Busted to another clerk’s 
“team,” for example, noting above a mug 
shot, “Andy’s Team,” as a kind of game. 
In that way, one of the clerks assigned 
to plaintiff’s “team” a man who had 
been arrested for murder and abuse of a 
corpse. “Abuse corpse” was underlined 
several times. Plaintiff saw that notation 
and wrote, “Don’t use my name for this 
crap” above the photograph. 

Later in plaintiff’s employment, 
another clerk, Arbow, drew a cartoon 
about plaintiff. The cartoon depicts 
plaintiff, naked, with excrement 
exploding out of his anal region. 
Plaintiff is depicted as saying, “I’m 
Paul, motherfuckers, and I’m goin’ 
ta shit on you!” The next panel shows 
plaintiff collapsed face down in the 
excrement and is captioned, “His anus 
betrays him!” 

Plaintiff immediately complained 
about the incident to Frank, labeling it 
as sexual harassment. Frank dismissed 
plaintiff’s complaints and advised him 
to “work things out” directly with 
Arbow. Alternatively, Frank advised 
plaintiff to talk to Mansur, the manager 
of the store.

The same Thursday morning, 
Mansur called Arbow at home. Mansur 
told him that if plaintiff pursued legal 
action for sexual harassment based on 
the cartoon, Arbow could lose his job. 
When plaintiff learned of that call, he 
inferred that Frank must have passed 
on his complaint about the cartoon to 
Mansur, because there was no other way 
Mansur could have known about it.

Soon, Arbow delivered a letter 
of apology to plaintiff and the two 
shook hands and agreed to start fresh. 
Everything seemed to be fine once again. 
However, a few days later, plaintiff 
received a message from Mansur asking 
him to come to the store. He brought a 
copy of the cartoon, because he assumed 
that was what they would be talking 
about. However, Mansur did not address 
particularities of the cartoon incident 
and instead Mansur handed him his 
paycheck and told him that his services 
were no longer needed. 

Plaintiff decided to bring a suit 
against Fantasyland. He alleged (1) that 
defendant discriminated against him on 
the basis of his sex and sexual orientation 
and (2) that defendant retaliated against 
him for complaining about sexual 
harassment. The Clackamas County 
Circuit Court found in favor of plaintiff 
on both his claims. On appeal, defendant 
challenged the court’s denial of its 
motions for directed verdict on both 
claims. The Oregon Court of Appeals 
affirmed the directed verdicts in an 
opinion by Judge Darleen Ortega.

First, Judge Ortega addressed 
Fantasyland’s contention that Mansur did 
not engage in retaliation against plaintiff. 
Fantasyland claimed that there is no 
evidence that Mansur knew that plaintiff 
had engaged in protected activity when 
she terminated his employment. Judge 
Ortega swiftly dismissed this argument, 
writing that Fantasyland’s contentions 
failed to account for the court’s standard 
of review. The record includes evidence 
that the same morning that plaintiff 
complained of sexual harassment to 
Frank, Mansur called Arbow and 
told him that he could lose his job if 
plaintiff pursued legal action for sexual 
harassment. From that evidence, a 
reasonable factfinder could infer that 
Frank informed Mansur that plaintiff 
had complained of sexual harassment, 
and, thus, that Mansur knew of plaintiff’s 
protected activity when she decided to 
terminate his employment. 

On the issue of sexual harassment in 
the workplace on the bases of plaintiff’s 
sexual orientation, Fantasyland 
contended that (1) there is no evidence 
that the harassment was “because of” 
plaintiff’s sexual orientation or gender; 
(2) there is no evidence to support 
a finding that the conduct would be 
objectively offensive to a gay male; (3) 
there is no evidence that the alleged 
sexual harassment was severe or 
pervasive enough to alter the conditions 
of plaintiff’s employment; and (4) there 
is no evidence that defendant knew or 
should have known of the harassment. 

Judge Ortega employed similar 
reasoning in dismissing Fantasyland’s 
first two sexual harassment contentions 
that she already used in her analysis 
of plaintiff’s retaliation claim. Ortega 
wrote that in light of the court’s standard 

of review, it is possible for a trier of fact 
to find that harassment in question was 
sexual and objectively offensive to a gay 
man.

Next, Ortega held that harassment 
that took place in Fantasyland was 
sufficiently severe or pervasive to alter 
the condition of plaintiff’s employment. 
The sexually offensive comments in the 
Busted magazines were numerous, and, 
despite at least two complaints, they 
continued unabated over the period of 
at least three months. Additionally, the 
offensive cartoon created by Arbow was 
an explicit and humiliating depiction of 
plaintiff’s body and the cartoon carried 
extremely offensive and personal sexual 
implications. Therefore, when analyzed 
in totality, the series of mentioned 
incidents were sufficiently severe to 
create an abusive working environment. 
Finally, for the same reasons explained 
regarding the retaliation claim, the court 
rejected defendant’s fourth claim that 
there is no evidence that would indicate 
that defendant knew or should have 
known of the harassment in question. 

On the issue of plaintiff’s cross-
appeal objecting that the trial court 
awarded less than the amount claimed 
for attorney’s fees and costs, Judge 
Ortega sided with plaintiff on two of his 
three contentions. First, plaintiff argued 
that the lower court should not have 
excluded fees incurred for time spent on 
an administrative proceeding before the 
Oregon Bureau of Labor and Industries. 
Second, plaintiff claimed that the court 
abused its discretion in awarding less 
than the full amount of fees he requested 
in connection with his motion for 
summary judgment, which was denied. 
And third, he contended that the court 
incorrectly awarded him less than the 
full amount he requested for costs. The 
court sided with plaintiff on the first two 
contentions and remanded for further 
consideration. However, Judge Oretga 
struck down plaintiff’s third argument 
on the basis that plaintiff requested one 
fragment of his reimbursement as part of 
his fee award and not as part of costs.

Plaintiff was represented by Shenoa 
Payne of the Shenoa Payne, Attorney at 
Law PC. ■

Filip Cukovic is a law student at New 
York Law School (class of 2021).
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Federal Magistrate Recommends Damages Case Proceed 
Against Private Prison Operated by GEO for Gay-Bashing 
Attributed to Security Understaffing 
By William J. Rold

The aphorism “the wheels of justice 
grind slowly but exceedingly fine” is 
attributed to the Greek philosopher 
Sextus Empiricus in the Third Century 
of the Common Era. By comparison, it 
only took about a year and one-half to 
undo the damage of U.S. Magistrate 
Judge Patrick A. White’s Report and 
Recommendation[R & R] that out gay 
inmate Kris Brown not be permitted 
to proceed against GEO Corporation 
(the contractor that operates the prison) 
for deliberately understaffing officers 
to keep order where one guard was 
assigned to 800 inmates in a prison yard. 
See Brown v. GEO Group, 2018 U.S. 
Dist. LEXIS 68819 (S.D. Fla., Apr. 23, 
2018), report accepted, 2018 U.S. Dist. 
LEXIS 82531 (S.D. Fla., May 15, 2018), 
reported in Law Notes (June 2018 at 
pages 323-4). 

After U.S. District Judge Robin L. 
Rosenberg adopted Judge White’s R & 
R, Law Notes Editor Arthur Leonard 
took the unusual step of sending this 
writer’s critical report about White’s 
opinion to the district judge’s chambers 
as an “FYI.” Judge Rosenberg responded 
by inviting the submission of an 
amicus memorandum. She then stayed 
further proceedings and requested a 
reconsidered R & R. Nothing happened 
for over a year. During this time, Judge 
White’s term expired, and his cases were 
reassigned to U.S. Magistrate Judge 
Lisette M. Reid.

Now, Judge Reid has issued a new 
R & R, upon an amended complaint, 
reported at 2019 U.S. Dist. LEXIS 
147576 (S.D. Fla., August 28, 2019). 
Brown sustained numerous serious stab 
wounds at the hands of other inmates 
(who yelled homophobic slurs) during 
recreation time in the prison yard. It is 
now established that his loss of vision in 
his left eye appears to be permanent.

Judge White had recommended 
(unrealistically) that Brown be allowed to 
proceed only against the lone corrections 

officer in the yard. Judge Reid’s new R & 
R says that claims are also stated against 
the facility warden and against GEO 
under Farmer v. Brennan,  511 U.S. 825, 
834 (1994), and Estelle v. Gamble, 429 
U.S. 97, 106 (1976), as argued in the 
amicus memorandum.

While the Eleventh Amendment 
protects the warden in his “official” 
capacity, it does not extend to damage 
claims against him in his “individual” 
capacity, or to claims for future 
injunctive relief. The warden was 
allegedly responsible for the officer-to-
inmate ratio in the yard and for failure 
to “ensure compliance with appropriate 
policies and protocols,” citing Kentucky 
v. Graham, 473 U.S. 159, 169 (1985); 
Grizzle v. Kemp, 634 F.3d 1314, 1319 
(11th Cir. 2011).

Private corporations operating prisons 
do not enjoy Eleventh Amendment 
immunity. Rosario v. Am. Corrective 
Counseling Servs., Inc. 506 F.3d 1039, 
1047 (11th Cir. 2007). Moreover, as 
pointed out in the amicus submission 
(and unaccountably not mentioned in 
Judge White’s opinion), Florida law 
prohibits the operators of private prisons 
in the state from asserting the defense of 
sovereign immunity. Fla. Stat. 957.05. 

As is common, Judge Reid’s R & R 
analogizes GEO’s exposure as akin to 
municipal liability for deficient custom, 
practice, or policy under Monell v. 
Dept. of Soc. Servs., 436 U.S. 658, 692 
(1978). Understaffing of prison guards 
is a viable legal theory for supervisory 
liability under Williams v. Edwards, 
547 F.2d 1206, 1213 (5th Cir. 1977), 
which (decided before the creation of 
the Eleventh Circuit in 1981) remains 
binding precedent for the Florida district 
court. Bonner v. City of Prichard, 
661 F.2d 1206, 1209 (11th Cir. 1981) 
(en banc). Williams says, in pertinent 
part: “The number of prison guards 
necessary to assure a constitutional 
level of inmate safety must bear some 

reasonable relationship to the total 
number of inmates. A proper ratio 
should be established . . . . ” 547 F.3d at 
1213. “Moreover, under the appropriate 
circumstances, even a single incident 
may give rise to municipal liability. 
Pembaur v. City of Cincinnati, 475 U.S. 
[468, 480 (1986)].” 

Claims against GEO for not 
responding urgently enough to Brown’s 
injuries will also proceed as “deliberate 
indifference” claims to serious health 
care risks. These include failure to 
summon an ambulance and using a 
security vehicle instead, which was 
not medically equipped to deal with an 
emergency.  Both the understaffing 
and the use of a non-emergency vehicle 
are alleged to have been decisions 
motivated by cost considerations. The R 
& R found that “the allegations at this 
juncture amount to deliberate corporate 
indifference.”

The R & R finds that Brown has 
not alleged sufficient facts to establish 
deliberate indifference in training of 
prison staff under City of Canton v. 
Harris, 489 U.S. 378, 388 (1989). Brown 
fails to allege a “pattern of similar 
constitutional violations by untrained 
employees,” citing Belcher v. City of 
Foley, Ala., 30 F.3d 1390, 1397 (11th Cir. 
1994). In this section, the R & R seems 
to find (without actually saying this) that 
no amount of training could ever prepare 
a lone officer to supervise a yard of 800 
prisoners. 

The R & R also finds that Brown 
should be permitted to proceed on his 
state law claims of assault, battery, and 
negligence. Here, a four-year statute 
of limitations applies under Green v. 
Cottrell, 204 So. 3d 22, 29 (Fla. 2016) 
[other state law analysis omitted]. The 
state law claims will proceed against all 
defendants. 

continued on page 67
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From Choking in the Bedroom, To Choking in the Courtroom: 
Indiana Appeals Court Affirms Murder Verdict
By Corey L. Gibbs

The events of Anderson v. State, 2019 
Ind. App. Unpub. LEXIS 993, 2019 
WL 346979 (July 31, 2019, occurred in 
2016. Joshua Adam Anderson met Sam 
Huggins in September of 2016, and the 
two developed an intimate relationship. 
Eventually, Anderson moved into 
Huggins’s apartment. By November 
10, Anderson turned himself into the 
police and explained to a detective, 
“This is a man I loved, and I never 
had no, absolutely no intention in this 
world of hurting him.” A jury found 
Anderson guilty of murder, not guilty 
of either murder while committing or 
attempting to commit robbery, and not 
guilty of robbery resulting in serious 
bodily injury. Anderson contends that 
the trial court abused its discretion 
in admitting certain evidence; failed 
to immediately collect an exhibit 
that had been distributed to the jury, 
causing a fundamental error; failed to 
give a reasonable theory of innocence 
instruction; and created an incorrect 
sentencing order. Judge Terry Crone, 
writing for the Court of Appeals of 
Indiana, agrees that the sentencing order 
is incorrect, however, he disagrees with 
Anderson’s other assertions. 

On October 2, 2016, at about 9:00 
p.m., police assistance was requested 
because of a pounding on a patio screen 
door. When Officer Eldridge arrived, 
Mr. Yates told her that his friends 
had detained someone. The detained 
individual was Anderson. They 
witnessed Sam Huggins, the Yates’s 
neighbor, running after Anderson. Yates 
and his friends chased after Anderson. 
He was carrying a backpack with two 
bottles of alcohol, one of which was 
open. Anderson had been drinking.

Officer Eldridge did not observe 
any violence. Yates and his friends 
did not report any violence. However, 
“Huggins had a gash several inches 
long on the inside of his right forearm,” 
and, “[his] front door frame had been 
kicked in.” There were photographs 
of Anderson in handcuffs, Anderson’s 

backpack and alcohol, the damaged 
doorframe, and Huggins’s forearm. This 
evening became known as “the October 
Incident.”

In early November, Anderson 
introduced Huggins to his friend Edward 
Parr. The three spent time at Huggins’s 
apartment drinking alcohol. Parr did not 
previously know that Anderson was gay, 
but he realized Anderson was gay when 
Anderson kissed Huggins. Eventually, 
Huggins asked Parr to leave, and Parr 
walked home.

The next day, Anderson met Parr near 
a library to talk about what happened 
the previous night. Anderson told Parr, 
“[S]ometimes you got to do what you 
got to do to get what you want.” Early 
in the morning November 6, Anderson 
asked Parr if he wanted to get high. 
When Parr agreed, Anderson picked 
Parr up in Huggins’s Jeep. Anderson 
claimed that Huggins was visiting his 
sister and had left with Anderson “the 
Jeep, some money, a credit card, and a 
debit card, and told Anderson to have 
fun.” Anderson used these resources to 
buy crack cocaine. “When Anderson ran 
out of money, he returned to Huggins’s 
apartment and took two television sets, 
an Xbox, and some DVDs to trade for 
drugs.”

For a day and a half, Anderson and 
Parr used drugs in a hotel room and 
then went to friends’ houses to use even 
more drugs. Anderson met up with Parr 
at one point without Huggins’s Jeep. On 
the night of November 7, the two walked 
to Parr’s home. Anderson began crying 
and revealed a secret to his friend. He 
claimed that he had “choked the life 
out [Huggins] and threw him in the 
bathtub.” Parr was confused.

The next morning, Parr sent 
an anonymous tip to the police. 
The following day, Parr called the 
Indianapolis Metropolitan Police 
Department. Soon after, a detective 
visited Huggins’s apartment. The 
detective announced his presence, but 
there was no response. “He walked 

through the apartment and entered the 
bedroom, where he observed an unmade 
bed, a single slipper on the floor next to 
the bed, and an empty space where he 
believed a television had been.” As the 
detective walked closer to the bathroom, 
he smelled a “fragrance-type odor.” 
Once in the bathroom, he pulled back 
the shower curtain and found Huggins’s 
dead body in the bathtub filled with 
water, in which “opened bottles of 
cologne and mouthwash were floating.” 
Huggins was dressed in his underwear, 
with one slipper on, and a shirt, which 
was partially pulled up over his head. 
Anderson turned himself in to the police 
on November 10.

During his trial, Anderson testified 
as to what happened to Huggins, stating 
that Huggins had asked Anderson to 
choke him while they had sex. Anderson 
claimed that he was uncomfortable with 
choking his lover, but did so because 
he wanted to make Huggins happy. He 
also claimed that they had engaged in 
this sexual choking two or three times 
before without any issues, but this time 
Anderson was drunk and had blacked 
out. Anderson eventually “woke up.” 
He was naked and partially on the 
bed. Huggins was on the ground and 
presumed to be unconscious. Anderson 
checked his pulse and breathing. He 
started “freaking out,” and he dragged 
Huggins’s body into the bathroom 
and placed the body in the bathtub. 
Anderson did not remember “putting 
more water in the bathtub.” 

At trial, the court admitted evidence 
related to the October Incident, 
Anderson’s alcohol use, and the 
effect alcohol has on him. The State’s 
Exhibit 102 was the video recording 
of an interview of Anderson after he 
turned himself in to the police. The 
State’s Exhibit 103 was a transcript 
of the interview. The evidence also 
included testimony from Officer Pepper 
Eldridge, the officer who responded to 
the October Incident, and photographs 
taken that night.
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The trial court took a recess before 
the recording of the interview finished 
playing. The court told the jurors that 
they had to leave Exhibit 103 [the 
transcript] in their chairs. After recess, 
the court finished playing the interview. 
Then, Officer Eldridge testified. After 
her testimony, the court took another 
recess, but the court did not instruct 
the jurors to leave Exhibit 103 on their 
chairs. “It appears that the jurors took 
Exhibit 103 with them into the jury 
room during this recess.”

Then Anderson gave his testimony 
and the jurors continued to possess 
Exhibit 103. There was another recess, 
“but there is no indication in the record 
that the jury took the exhibit with them 
during this recess.” After Anderson’s 
testimony, the trial court asked the 
jurors to turn the exhibit in to the bailiff. 

The jury found Anderson guilty of 
murder, but they found Anderson not 
guilty of the two other charges. However, 
the sentencing order incorrectly shows 
the two other charges as dismissed. The 
court sentenced Anderson to sixty years.

Much of Anderson’s appeal hinged on 
the way the trial court handled Exhibit 
103. First, he argued that it should 
not have been admitted as evidence. 
Judge Crone sided with the trial court, 
because “the challenged statements 
were directly connected to the charged 
crime and the October Incident and 
reflected Anderson’s state of mind on 
those particular instances.” 

 Second, Anderson argued 
that the trial court’s failure to collect 
Exhibit 103 resulted in a fundamental 
error. While the failure to collect the 
exhibit showed sloppiness on the trial 
court’s side, Judge Crone took aim at 
Anderson’s counsel. “Defense counsel 
could have objected that Exhibit 103 
had not been collected and requested 
curative measures.” Although the judge 
admitted that the trial court erred, he 
claimed that the potential improper 
use of the evidence was negligible and 
“did not rise to the level of fundamental 
error.”

Third, Anderson argued that the trial 
court failed to give a reasonable theory 
of innocence instruction sua sponte. 
Judge Crone did not find that the trial 
court had abused its discretion when 

instructing the jury. “Anderson failed 
to tender the instruction he contends 
should have been given, and therefore he 
failed to preserve the issue for appellate 
review.”

Finally, Anderson argued that the 
sentencing order was incorrect. The 
judge agreed. The order stated that the 
second and third counts were dismissed, 
but the jury found Anderson not guilty 
on both counts.

This case highlighted the 
lackadaisicalness in which a trial 
court can operate. The legal profession 
regulates itself. When those in the 
profession are careless, they are left 
to answer to others in the profession. 
Carelessness in a courtroom is never 
welcomed, because it could greatly 
impact the life of a client/defendant. 
Whether or not Anderson was guilty 
of murder was a question for the jury. 
Whether we should hold our courts 
to a higher standard is a question for 
everyone, but it is up to those of us in 
the legal profession to ensure that this 
higher standard is met.

The Court of Appeals affirmed 
Anderson’s conviction and remanded 
to correct the sentencing order. Joshua 
Adam Anderson was represented by 
Joel M. Schumm, Jason Gray, and 
Riley L. Parr. ■

Corey L. Gibbs is a law student at New 
York Law School (class of 2021).

South Carolina 
Judges Grant 
Summary Judgment 
against Transgender 
Inmate; Accept 
Budget and “Freeze 
Frame” Defenses 
and Opinions of 
Webinar “Experts” 
By William J. Rold

Transgender inmate Michael Anthony 
Sarratt, a/k/a Goddess Shuggar Sarratt, 
brought a pro se civil rights case 
seeking treatment for gender dysphoria 
and various accommodations (such as 
searches and showering) in prison in 
Sarratt v. Stirling, 2019 WL 3537183, 
2019 U.S. Dist. LEXIS 130585 (D.S.C., 
July 2, 2019). The case has been in 
litigation for three years, and it has more 
than 150 docket entries. All remaining 
claims were dismissed in Sarratt v. 
Stirling, 2019 WL 3537183 (D.S.C., 
July 2, 2019). The various decisions are 
notable both for what the courts did and 
what they declined to do.

In 2018, U.S. Magistrate Judge 
Jacquelyn D. Austin recommended 
summary judgment for defendants 
on medical care, primarily because 
(according to the opinion in PACER) 
officials sent Sarratt from the 
prison in Columbia to a specialist in 
Charleston three times and Sarratt 
refused to answer questions about 
her sexual history that she considered 
irrelevant and intrusive. Judge Austin 
recommended that summary judgment 
be denied, however, against the SCDC 
Director, on the accommodation claims. 
U.S. District Judge Donald C. Coggins, 
Jr., adopted the recommendations, 
but he granted the Director a chance 
to refile for summary judgment. This 
apparently got the attention of SCDC, 
because the state medical director filed 
an affidavit saying Sarratt had gender 
dysphoria and agreeing to send her to 
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an endocrinologist. The prison warden 
also filed an affidavit that he had made 
allowances for her to shower during the 
“count” and to be searched by female 
officers (which the warden said he 
arranged personally). 

Accordingly, Judge Coggins 
observed: “It appears that Plaintiff 
has been properly classified and that 
SCDC staff is engaging with Plaintiff 
to make necessary accommodations.” 
He approved summary judgment on 
medical care and sent the rest of the 
case back to Judge Austin.

Sarratt filed a motion for a 
preliminary injunction, stating that 
she was denied the endocrinologist 
consultation and that she was not 
getting the showers and searches as 
represented. SCDC admitted denying 
the endocrinology consultation, 
saying: “Plaintiff will not be sent to 
the endocrinologist because there is a 
concern about a Budget Proviso that 
may prohibit SCDC from paying for an 
inmate to have hormone therapy where 
the inmate did not enter SCDC already 
on hormone therapy.” The statement 
invokes the kind of “freeze frame” 
policy that was disapproved by the 
Fourth Circuit in De’lonta v. Johnson, 
708 F.3d 520, 525-6 (4th Cir. 2013). 
In addition, budget arguments are not 
a defense to necessary care under the 
Eighth Amendment. Wilson v. Seiter, 
501 U.S. 294, 301-2 (1991) (no “cost” 
defense to holding of Estelle v. Gamble, 
429 U.S. 97 (1976)).

Judge Austin recommended denial of 
a preliminary injunction, in reliance on 
affidavits of two masters-level mental 
health providers, who said: (1) they were 
certified in transgender care from the 
International Transgender Certification 
Association [the ITCA]; and (2) Sarratt 
was receiving community standards 
of care and custody. The ITCA is an 
on-line certification program that will 
provide a “certificate” for listening to 
52 hours of webinar lectures (including 
4 hours of “case consultation”) and 
paying them $2500. The Florida-
based ITCA offers several kinds of on-
line certifications. Its founder, Carol 
Clark, has fundamentalist Christian 
remarks on her website and the webinar 

curriculum includes: (a) Orthodox 
Jewish, Christian, and Muslim adverse 
reactions to transgender people; 
and (b) a section on post-surgical 
transgender patients who regretted the 
operation. Judge Coggins adopted the 
recommendation. There is no evidence 
that either judge looked behind these 
providers’ “certifications.” Most courts 
would likely reject their credentials if 
they were presented as expert witnesses 
on gender dysphoria.

In a final recommendation, 
addressing only accommodations, 
Judge Austin wrote that the SCDC 
should be granted summary judgment 
on all remaining issues. She does 
not address the dispute as to whether 
Sarratt is actually getting the showers 
and searches as promised, because 
Sarratt focused on her medical care, 
which had already been decided. 

Judge Austin also recommended 
dismissal as a defendant of the SCDC 
Deputy Director, because she no longer 
works for the state. This violates 
F.R.C.P. 25(d), which “automatically” 
substitutes a defendant with her 
successor when a party sued in her 
official capacity leaves office. Judge 
Coggins adopted this recommendation 
on August 2, 2019. Sarratt is thus out 
of court, short of appealing to the 4th 
Circuit.

How two federal judges could 
recommend and then grant summary 
judgment on this record is beyond this 
writer’s ken. Granted, courts do not 
view favorably inmates’ assuming for 
themselves what questions a doctor 
can ask, and it is typical at this point 
in transgender litigation for a mental 
health provider to probe a patient’s 
history, even going back to childhood. 
There are no “shield” laws to prevent it. 
Nevertheless, SCDC obtained summary 
judgment on medical care based on a 
subsequent assurance to the court that 
a specialist would evaluate Sarratt and 
the “opinions” of two “certified” mental 
health providers (whose “certification” 
is dubious at best).  

There were material disputed issues 
of fact between the affidavits of the 
state SCDC medical director and the 
prison warden (on the one hand) and of 

Sarratt (on the other). Giving inferences 
to the nonmoving party, as is required 
in ruling on such a motion, Sarratt has 
presented a case in which it appears that 
SCDC filed statements with the court 
that are hollow, false, or, at the least, 
misleading. Judge Austin concedes: 
“The Court recognizes that, as was the 
case concerning Plaintiff’s motion for 
emergency pretrial injunctive relief, 
some of the facts Plaintiff attempts 
to rely on in continuing to attempt to 
litigate the medical-treatment claim 
are events she alleges occurred after 
the Court granted summary judgment 
against her on that claim.” Thus, only 
SCDC was permitted to enlarge the 
record on health care. Counsel could 
have prevented this unjust outcome. ■
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Federal Court Denies Gay Refugee Release from ICE Detention 
Despite Meeting Criteria of an Injunction in a Separate Case
By Arthur S. Leonard

Samuel Owusu, a gay man fleeing 
persecution in Ghana, climbed a border 
fence in Otay Mesa, California, was 
arrested by a border patrol agent, stated 
his fear of returning to Ghana due to his 
sexual orientation, and was placed into 
detention in Albany County Jail, New 
York. An immigration officer found 
he had a credible fear of returning to 
Ghana, and he was transferred out of 
expedited removal proceedings, but 
held in detention pending a ruling on the 
merits of his asylum claim. His previous 
attempt to win release from detention 
was denied by an Immigration judge, 
leading him to file this lawsuit, Owusu v. 
Feeley, 2019 U.S. Dist. LEXIS 141478, 
2019 WL 3935296 (W.D.N.Y., Aug. 
20, 2019), in which he seeks a writ of 
habeas corpus, ordering the government 
to release him from detention. 

Owusu is represented by Joseph 
David Moravec from Prisoners’ Legal 
Services of New York (Albany). His 
detention was switched to a facility in 
Western New York during the pendency 
of this case.

District Judge Lawrence J. Vilardo 
found that Owusu qualifies as a member 
of the plaintiff class in Abdi v. Duke, 
323 F.R.D. 131 (W.D.N.Y. 2017), under 
which he would be entitled to injunctive 
relief requiring an individualized 
determination of his entitlement to be 
released from detention in light of the 
amount of time he has been detained 
without a final decision in his asylum 
case. Judge Vilardo rejected the 
government’s claim that the injunction in 
Abdi would not apply to Owusu because 
he climbed a fence rather than presenting 
himself at a port of entry. As construed 
by Vilardo, the distinction argued by 
the government is not apparent from the 
injunction as phrased by the trial court 
in Abdi. However, Vilardo pointed out 
that in order for Owusu to benefit from 
the Abdi injunction, he has to apply 
for relief to the judge who granted that 
injunction, Elizabeth A. Wolford. (The 

case before Judge Wolford is caught up 
the appellate process, as the government 
seeks to have her preliminary injunction 
vacated in light of the Supreme Court’s 
decision in Jennings v. Rodriguez, 138 
S. Ct. 830 (2018), but she has asserted 
that her preliminary injunction remains 
in effect while appeals are pending.)

Owusu’s continued detention was 
justified by the Immigration Judge 
who denied his bond request based on 
the determination that he presented a 
flight risk because the record reflected 
no attachment to the United States, no 
permanent address, no bank account, no 
close family members. The I.J. described 
his asylum claim as “marginal at best,” 
although Judge Vilardo commented, 
“Homosexuality is outlawed in Ghana, 
and while he lived there, Owusu was 
threatened or attacked at least six times 
due to his sexual orientation.” How 
can that present a “marginal at best” 
claim for asylum in the United States? 
The I.J. also stated that because Owusu 
paid a driver to take him to the border 
and showed him where he could jump 
over a metal wall, his conduct was 
“tantamount to aiding and abetting a 
smuggler,” an activity that “is a threat 
to the enforcement of U.S. immigration 
laws and can potentially endanger other 
individuals.” 

Judge Vilardo found that the Abdi 
court set five requirements for somebody 
to be part of the certified class in that 
case, and that Owusu met all five. “(1) he 
is an arriving alien, (2) he is an asylum-
seeker, (3) he is or will be detained at the 
Buffalo Federal Detention Facility, (4) 
he has passed a credible fear interview, 
and (5) he has been detained for more 
than six months without a bond hearing 
by an immigration judge.” (Owusu’s 
bond hearing at which the I.J. rejected 
his claim for relief was held after he 
had been detained much more than six 
months.)

After determining that Osuwu is, 
at least conceptually, a member of the 

Abdi class, and he has not opted out of 
class membership, then this proceeding 
before Judge Vilardo is “duplicative,” 
and, under 2nd Circuit rulings, the Abdi 
proceeding as first in time would take 
priority over this proceeding. “The 
Abdi preliminary injunction is still in 
full force and effect,” wrote Vilardo, 
“and this Court agrees that Owusu 
deserves the hearing he seeks under 
Abdi. This court therefore expects that 
the government will move swiftly and 
provide Owusu with a bond hearing 
that complies with the Abdi preliminary 
injunction as soon as practicable.” 
The judge found that he could not is 
an injunction against the government 
in this proceeding unless Owusu is 
denied relief in the Abdi case because 
Judge Wolford concludes that he is not 
a member of the class. In that event, he 
can reapply to Judge Vilardo. ■
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Texas Appeals Court Rejects Constitutional Challenge to 
Prostitution Statute
By Arthur S. Leonard

The Court of Appeals of Texas 
(14th District) in Houston rejected an 
attempt by a man convicted under the 
Texas prostitution statute to rely on 
Lawrence v. Texas, 539 U.S. 558 (2003), 
Obergefell v. Hodges, 135 S. Ct. 2584 
(2015), and Reliable Consultants, Inc. 
v. Earle, 517 F.3d 738 (5th Cir. 2008), 
to challenge the constitutionality of 
the prostitution statute. Robles v. State 
of Texas, 2019 Tex. App. LEXIS 7306, 
2019 WL 3943189 (Aug. 20, 2019). 

Mr. Robles had been driving in an 
area where female prostitutes were 
known to hang out seeking business. 
He gestured to one woman. “When 
the woman approached and said that 
she was ‘working’ (a slang term for 
prostituting),” wrote Judge Tracy 
Christopher for the appeals panel, 
“appellant responded that he desired 
to have sex with her in exchange for a 
fee. The woman told appellant to meet 
her at a park, and appellant drove away 
as instructed. The woman, who was 
actually an undercover officer, then 
gave a signal to a standby unit, which 
swooped in and made an arrest.” 

As to Lawrence, in which the 
Supreme Court held that criminal 
penalties for private consensual sodomy 
violate the Due Process Clause, the 
court said, “That case has no bearing on 
our analysis here because the Supreme 
Court specifically noted that that case 
‘does not involve . . . prostitution.’” As 
to Obergefell, the marriage equality 
ruling, and Reliable Consultants, which 
struck down criminal punishment for 
selling sex toys based in part on the 5th 
Circuit’s reading of Lawrence, the court 
said: “None of these cases establishes 
that there is a deeply rooted right to 
engage another adult in consensual 
sexual conduct for a fee. Because 
appellant has not shown that this right 
is fundamental, we do not apply strict 
scrutiny.” 

The court’s superficial analysis 
of these precedents reflects the same 

sort of reasoning that the Supreme 
Court rejected in Lawrence, and that 
the 5th Circuit eschewed in Reliable 
Consultants. The state defended its 
sex toys law as being a commercial 
regulation and thus not within the 
sphere of Lawrence, but the 5th Circuit 
rejected such a narrow ruling of the 
Supreme Court precedent. However, 
the Texas courts are not bound in their 
interpretations of the 14th Amendment 
by federal appeals courts, only by 
the U.S. Supreme Court, and Judge 
Christopher’s blithe dismissal of 
Lawrence because Justice Kennedy 
wrote that the case was not about 
prostitution followed the reflexive 
path of all the lower courts that have 
been confronted with challenges to 
prostitution laws. Of course, Lawrence 
was not about prostitution; that does not 
mean that the reasoning of Lawrence 
might not apply in a case that is about 
prostitution. 

The court rejected Robles’ 
contention that heightened scrutiny 
would apply, citing to cases from 
other jurisdictions that had used the 
deferential rationality test in evaluating 
challenges to prostitution laws. 
Thus, the statute was presumed to be 
constitutional, and the court found 
Robles’ attempts to undermine the 
justifications that are usually stated for 
such laws to be unavailing. Indeed, he 
admitted that the state had at least two 
legitimate interests – deterring other 
crimes associated with prostitution, and 
as a deterrent to the spread of infectious 
diseases – and this is enough for to 
meet the rationality test. (Robles did 
try to argue that those justifications did 
not require criminalizing consensual 
prostitution, as other measures could 
achieve those goals.) 

The court also rejected challenges 
based on freedom of speech, freedom 
of association, equal protection, and 
“void for vagueness.” It also rejected a 
“selective prosecution” argument – that 

the statute was used almost exclusively 
to prosecute men. “When the claim 
of selective prosecution is asserted on 
the basis of sex,” wrote Christopher, 
“the defendant must make a threshold 
showing that the government declined 
to prosecute similarly situated 
suspects of the opposite sex. The 
defendant must also demonstrate that 
the government’s prosecutorial policy 
had a discriminatory effect and it 
was motivated by a discriminatory 
purpose.” The court found that Robles 
had not made any factual offer of proof 
on this point, and there was no holding 
as to it by the trial court that could be 
appealed. 

The court also rejected the argument 
that the trial court erred in excluding 
a psychologist’s testimony that Robles 
had autism and was influenced by 
an undercover officer “posing as 
a prostitute,” holding that conduct 
that merely afforded a person the 
opportunity to commit an offense was 
insufficient to show entrapment as that 
defense is defined in Tex. Penal Code 
sec. 8.06. 

The Appellant is represented by Paul 
Matthew Morgan. ■
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Illinois Appellate Court Divided Over Child Pornography 
Conviction
By Arthur S. Leonard

Here’s a brain teaser. Illinois 
condemns as a child pornographer 
anybody who “films, videotapes, 
photographs, or otherwise depicts or 
portrays by means of any similar visual 
medium or reproduction or depicts by 
computer any child whom he or she 
knows or reasonably should know to 
be under the age of 18 . . . where such 
child . . . is: actually or by simulation 
engaged in any act of sexual penetration 
or sexual conduct with any person or 
animal.” The age of consent for sex in 
Illinois is 17. What if somebody films a 
17-year-old having sex, and the sex, of 
course, is perfectly legal? How can it 
be “child pornography” if the “child” 
is an “adult” for purposes of the state’s 
sex laws? This puzzler split a panel of 
the Appellate Court of Illinois, 2nd 
District, which voted 2-1 to hold that 
DeKalb County Circuit Judge Robbin J. 
Stuckert did not err by denying Michael 
DiMichele’s petition for post-conviction 
relief concerning his guilty plea to one 
count of violating the child pornography 
law. People v. DiMichele, 2019 IL App 
(2d) 160942-U, 2019 Ill. App. Unpub. 
LEXIS 1489 (Aug. 9, 2019).

DiMichele was charged by 
indictment with one count of criminal 
sexual assault, one count of aggravated 
criminal sexual abuse, and five counts 
of child pornography, all involving K.E., 
who was 17-years-old during the events 
being charged. DiMichelle entered into 
a plea agreement, pleading guilty to one 
charge of child pornography, and the 
state dismissed the remaining charges. 
He was sentenced to four years in 
prison, three-years-to-life of supervised 
release, and fined $1,000. He filed a pro 
se petition for relief a year later, citing 
a 2010 Supreme Court decision as 
“new evidence” that was not known to 
him at the time of his guilty plea, and 
claimed that he was denied due process 
and equal protection and that the child 
pornography statute violated something 
he called “the proportionate penalties 

clause.” The trial court dismissed the 
petition. Then he got counsel (not named 
in the Appellate Court’s opinion), 
who filed a new petition, alleging that 
DiMichelle’s constitutional right to 
freedom of speech was violated when 
the trial court entered the judgment 
of conviction on the plea. DiMichelle 
alleged that he was in a legal sexual 
relationship with K.E., then 17 years 
old, when he “engaged in photographing 
an act of sexual penetration upon which 
the child pornography charge was 
predicated.” He also alleged that his 
trial counsel was ineffective for failing 
to raise this constitutional issue. He also 
attached K.E.’s affidavit, stating that he 
gave knowing consent to the sex, and 
that the defendant was not in a position 
of trust, authority, or supervision over 
him during the act of photographing 
the sexual penetration. However, K.E.’s 
affidavit did not say that he was not 
employed by DiMichele. 

The trial court then held a hearing 
to determine the facts. DiMichele 
testified that he was self-employed as 
a technology and computer consultant 
who worked out of his home and never 
had any employees. In June 2012, he 
met K.E., then 17 years old, on a gay 
dating website and they began a sexual 
relationship. K.E. introduced DiMichele 
to his parents (with whom he lived) to 
discuss K.E. working for DiMichele in 
his business, which DiMichele indicated 
was a “ruse” to cover for the fact that 
he and K.E. had a sexual relationship 
and would be spending time together 
in DiMichele’s home. According to 
DiMichele, he and K.E. had agreed 
to mislead K.E.’s parents, and at no 
time did K.E. actually perform any 
work for DiMichele, who thus was not 
his employer with some sort of work-
related authority over him. When 
DiMichele was arrested, he told the 
police that he had hired K.E. to work 
on computers with him, but he testified 
this was a lie intended to protect K.E. 

from being “discovered as a member 
of the gay community.” He admitted 
to the police that he engaged in sexual 
conduct with K.E., thus the sex-related 
charges against him. DiMichele also 
presented affidavits from customers 
to try to support his contention that in 
his business he worked alone and had 
no employees. The trial court found 
DiMichele’s assertions “suspect,” and 
also said that DiMichele had failed to 
address various questions that would 
be relevant to the constitutional issues 
he was trying to raise. The court noted 
that the Illinois Supreme Court had 
upheld the constitutionality of the child 
pornography statute in People v. Hollins, 
2012 IL 112754, 971 N.E. 2d 504 (2012). 

“We initially noted that defendant 
pled guilty to child pornography and 
never sought to withdraw his guilty 
plea,” wrote Justice Robert Spence,” 
noting that the Illinois Supreme Court 
ruled in People v. Townsell, 209 Ill.2d 
543 (2004), that “a voluntary guilty plea 
waives all non-jurisdictional errors or 
irregularities, including constitutional 
ones.” Justice Spence noted that the 
facts in this case were similar to those 
in Hollins, where the defendant had 
admitted to taking cell phone pictures 
of himself having sex with a person 
he knew to be under 18 and was 
found guilty of three counts of child 
pornography. The Hollins defendant 
made due process and equal protection 
arguments and conceded that his case 
did not involve a fundamental right, 
and the court rejected his constitutional 
challenge by applying rational basis 
review and citing the state’s purpose 
to protect children from sexual abuse 
and exploitation, and finding defendant 
was not a member of a suspect class. 
DiMichele, by contrast argues that his 
action of making photographs of his 
consenting of-age partner engaged in 
sex with him is protected under freedom 
of speech, and involves a fundamental 
right, as to which strict scrutiny applies. 
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Spence insisted that it was 
DiMichele’s burden to show that his 
sexual conduct with K.L. was legal, and 
that would turn, given K.L.’s age, on a 
particular proviso in the age of consent 
statute, raising the age to 18 if defendant 
is in a position of trust, authority, or 
supervision in relation to the victim. 
In this case, the state alleged, based on 
DiMichele’s statement to the police, 
that he was K.L.’s employer, thus in 
a position of authority or supervision 
over K.L., and so the sexual activity 
was not legal. DiMichele tried to 
prove the contrary at the hearing, but 
the trial judge did not believe him, 
finding his testimony “suspect,” not 
least because of evidence that K.L.’s 
parents new he was gay at the relevant 
time. Justice Spence asserted that 
making credibility determinations was 
the trial court’s job, not the appellate 
court’s job. “Accordingly, defendant 
did not meet his burden of showing 
that the underlying sexual conduct was 
not criminal, undermining defendant’s 
argument that the pornography 
conviction was unconstitutional 
because the sexual contact depicted 
was legal.” Thus, “trial counsel could 
not be said to have acted ineffectively 
in advising defendant to plead guilty.” 
And, accepting the guilty plea was 
not “manifest error” by the trial judge 
and the denial of post-conviction 
relief was not in error. Justice Spence 
charged that the dissenting judge was 
“ignoring” this point and assuming that 
DiMichele’s relationship with K.L. was 
legal when that was not proved to the 
trial judge who was deciding on the 
petition for post-conviction relief. The 
third member of the appellate panel 
concurred with the judgment but did 
not sign Spence’s opinion, for reasons 
not explained.

Dissenting Judge Susan Hutchinson 
argued, “we are effectively affirming 
defendant’s conviction for a crime 
the State chose not to pursue.” She 
argued that whether DiMichele was 
in a “position of trust, authority or 
supervision” over K.L. “is wholly 
irrelevant to this appeal,” which should 
focus on whether the child pornography 
statute, as applied to DiMichele, was 
unconstitutional. “The trial court’s 

statement that defendant’s ‘explanation 
. . . provided for telling police he was 
[K.E.’s] employer was suspect’, has 
nothing to do with the First Amendment 
challenge to the only statute under 
which defendant was convicted here.” 
She characterized as the trial court’s 
“folly” its reliance on the majority 
opinion in Hollins as its sole authority 
in rejecting DiMichele’s constitutional 
challenge. After all, the defendant in 
Hollins relied on due process and equal 
protection, and did not make a free 
speech argument (which the dissenting 
judge in that case tried to make for him). 

“Is it this court’s position,” asked 
Hutchinson, “that because the 
defendant in Hollins conceded that his 
argument was rooted in a due process 
challenge, therefore free speech is not a 
fundamental right? I do not believe that 
is the position of our supreme court, but 
merely an acceptance of that defendant’s 
concession that his argument was 
confined to a due process analysis.” 
Thus, the Hollins court’s analysis of the 
constitutional challenge to the statute 
applied the rational basis test, but since 
DiMichele was mounting a free speech 
challenge, a higher level of scrutiny 
should be applied. The dissenting 
justice in Hollins argued that the court 
should have applied heightened scrutiny 
since the case involved speech as well. 
“Here,” wrote Hutchinson, “defendant 
explicitly argued that the photography 
taken of K.E. constitutes protected 
speech under both the U.S. and Illinois 
constitutions, and that the Illinois Child 
Pornography Law is unconstitutional 
as applied to the facts of this case. . 
.  Therefore, while defendant did not 
violate any law when engaged in a 
consensual sexual relationship with 
K.E., his actions became criminal when 
he photographed the otherwise legal act 
of sexual intercourse with K.E.” 

Then she launched into a lengthy 
review of the case law focused on 
the rationales recognized by the 
Supreme Court for finding that states’ 
compelling interest in protecting 
minors from sexual exploitation 
through pornographic depictions of 
them justified abridging free speech 
rights through criminal sanctions. And 
she argued that the Supreme Court’s 

decision in U.S. v. Stevens, 559 U.S. 460 
(2010), in which the Court recognized 
a free speech claim in relation to a 
law criminalizing the creation, sale, 
or possession of certain depictions of 
animal cruelty, as rejecting the concept 
that there is a per se First amendment 
exception for child pornography. “For 
a photographic depiction to be deemed 
child pornography and an exception 
from First Amendment protection,” she 
argued, “it must be ‘an integral part of 
conduct in violation of a valid criminal 
statute.’”

Justice Hutchinson argued that 
Illinois’s child pornography statute 
must be subjected to strict scrutiny, to 
the extent that it applies to photographs 
of lawful conduct, such as consensual 
sex in which none of the participants 
are less than 17 years old, since 
“narrow tailoring” applies to statutes 
that abridge fundamental rights of free 
speech. “If a less restrictive alternative 
would serve the government’s purpose,” 
she wrote, “the legislature must use that 
alternative.” And she argued that using 
the less restrictive alternative approach, 
the legislature could have achieved 
the purposes articulated by the state 
in the Hollins case by defining child 
pornography using the age of consent 
of 17 as the demarcation age between 
children and adults. 

“In summary,” she wrote, “the subject 
photograph does not meet any exception 
from First Amendment protection, and 
the Illinois child pornography statute 
as applied to the facts of the present 
case, cannot overcome a strict scrutiny 
analysis.” The trial court thus erred in 
denying post-conviction relief, in her 
view. 

The opinion does not name counsel 
for DiMichele on this appeal. ■
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Sixth Circuit Vacates Dismissal of Claim of Bisexual Inmate 
Denied Post-Rape Counseling 
By William J. Rold

Tennessee prisoner Chase Edward 
Lucas is bisexual. After suffering two 
rapes in prisons privately operated by 
CoreCivic, he sought psychological 
counseling. The mental health 
coordinator (Allen Chalk) told him 
that he was lying about the rapes 
because they were “unsubstantiated” 
and added that Lucas “probably liked” 
being raped because he is “bisexual 
anyway.” Western District of Tennessee 
U.S. District Judge James Dale Todd 
dismissed Lucas’ case for failing to 
state a claim and denied leave to amend. 
Law Notes reported Todd’s decision 
last year. “Federal Judge Screens Out 
Civil Rights Case of Bisexual Inmate 
Seeking Post-Trauma Treatment after 
Two Rapes; Rules Appeal ‘Frivolous,’” 
2018 WL 5622290 (W.D. Tenn., Oct. 30, 
2018), Law Notes (December 2018 at 
pages 620-1). Lucas found counsel and 
appealed to the Sixth Circuit.

The 6th Circuit Court of Appeals, in 
Lucas v. Chalk, 2019 U.S. App. LEXIS 
24561, 2019 WL 3889720 (6th Cir., 
August 19, 2019), vacated and remanded 
with instructions to allow Lucas to 
amend his complaint. The signed 
opinion, not for full publication, was 
written by Circuit Judge Joan L. Larsen 
(Trump appointee). Circuit Judge John 
K. Bush (Trump appointee) and Senior 
Circuit Judge John M. Rogers (George 
W. Bush appointee) joined.

The court first noted that the use of 
the word “unsubstantiated” is a “term of 
art” under the Prison Rape Elimination 
Act and its regulations, meaning that, 
after investigation, it was not possible 
to determine whether or not the rapes 
occurred. 28 C.F.R. § 115.5. Thus, the 
inference that Lucas was lying was 
inappropriate because the investigation 
did not find that the allegations were 
“unfounded.” The court further 
observed: “’unsubstantiated’ finding 
would not necessarily place Lucas 
outside the category of ‘inmates who 
have been victimized by sexual abuse in 
any prison’ for whom DOJ regulations 
require medical evaluation and, as 

appropriate, treatment ‘consistent with 
the community level of care,”’ citing 28 
C.F.R. § 115.83(a), (c).

Because Lucas did not specifically 
allege in his pro se Complaint that Chalk 
refused to see him, the court finds that 
the Complaint, as drafted, did not state 
a claim. Judge Todd erred, however, 
in denying Lucas leave to amend his 
pro se pleading. The Court of Appeals 
reviews this issue de novo, because 
Judge Todd found that any amendment 
would be “futile.” Williams v.City of 
Cleveland, 771 F.3d 945, 949 (6th Cir. 
2014). The Court of Appeals ruled that 
an amendment would not be futile. As 
Lucas suggested, if Chalk refused him 
treatment knowing he had a serious 
health problem or because Lucas is 
bisexual, claims are stated under both 
the Eighth Amendment and the Equal 
Protection Clause. 

The court has little trouble finding 
that a survivor of two rapes may have 
a serious medical need for counseling, 
quoting Nelson v. Shuffman, 603 F.3d 
439, 448-49 (8th Cir. 2010) (declining 
summary judgment on a deliberate 
indifference claim where the doctor 
had failed to treat a prisoner for 
“psychological trauma” arising from 
“violent sexual assault”). The court also 
cited Congressional findings in 34 U.S.C. 
§ 30301(1), 14(d) (“Victims of prison rape 
suffer severe physical and psychological 
effects[,] . . . [including] post-traumatic 
stress disorder, depression, suicide, and 
the exacerbation of existing mental 
illnesses.”). Amending to state that 
Chalk actually refused care would 
“surely” state a claim.

Similarly, the refusal to treat because 
of sexual orientation does not survive 
“even rational basis review,” under Davis 
v. Prison Health Servs., 679 F.3d 433, 438 
(6th Cir. 2012) [and other Sixth Circuit 
cases].  The court found the allegation 
that Chalk said Lucas “probably liked” 
being raped because he is bisexual to be 
“shocking” and that it would be “potent 
evidence in support of such a claim.” 
[Note: this is close to adoption of “verbal 

abuse plus” theory, allowing comments 
that are not by themselves actionable to 
cast light upon – and therefore reveal – 
another underlying constitutional tort.]

The Prison Litigation Reform Act, 
while permitting sua sponte dismissal, 
does not supplant the normal rules 
for amendment of a pro se complaint. 
LaFountain v. Harry, 716 F.3d 944, 951 
(6th Cir. 2013); F.R.C.P. 15(a). Leave to 
amend should have been “freely given.” 
Foman v. Davis, 371 U.S. 178, 182 (1962).

No appellee appeared in the Lucas 
appeal. Thus, without “benefit of 
adversarial briefing,” the court declined 
to rule on whether the “victim of sexual 
assault” language added to the Prison 
Litigation Reform Act by the enactment 
of the Prison Rape Elimination Act 
allows civil rights plaintiffs to assert 
mental health damages without proof of 
physical injury. See 42 U.S.C. § 1997e(e). 
So far, this appears to be the only Court 
of Appeals decision to mention this issue. 
The court also notes that an amended 
complaint may seek damages for the 
constitutional tort itself, without proof of 
physical injury, citing King v. Zamiara, 
788 F.3d 207, 213 (6th Cir. 2015). (There 
is a circuit split on this point.

For all of these reasons, the District 
Court was directed to allow Lucas to 
amend his complaint on remand. In 
the event Lucas’ amended complaint 
survives screening, his “strike” under 
the Prison Litigation Reform Act should 
also be removed. 

Lucas was represented on the appeal 
by the author of this article, William 
J. Rold (Brooklyn, NY), Jane Becker 
(San Juan, PR) and John W. Cleveland 
(Sweetwater, TN). An amicus brief in 
his support was filed by Lambda Legal 
(New York, NY, and Washington, DC), 
joined by the Center for Constitutional 
Rights (New York, NY) and Just 
Detention International (Los Angeles, 
CA, and Washington, DC), with Lambda 
Legal attorneys Richard Saenz, Ethan 
Rice (New York, NY), Sasha Buchert, 
and Puneet Cheema (Washington, DC.), 
on the amicus brief. ■
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Federal Transgender Inmate Permitted to Proceed on Eighth 
Amendment Medical Claim and on Statutory Claim under 
Rehabilitation Act, Despite Exclusionary Statutory Language
By William J. Rold

Judges in the Southern District of 
Illinois frequently reorganize pro se 
inmate complaints into manageable 
chunks before ruling, and that is what 
U.S. District Judge J. Phil Gilbert did in 
Iglesias v. True, 2019 U.S. Dist. LEXIS 
124246, 2019 WL 3340652 (S.D. Ill., 
July 25, 2019). Pro se plaintiff Cristina 
Nichole Iglesias is incarcerated in the 
United States Penitentiary in Marion, 
Illinois. She filed claims under the 
Constitution, per Bivens v. Six Unknown 
Named Agents, 403 U.S. 388 (1971); 
under the Americans with Disabilities 
Act (ADA), 42 U.S.C. § 12101 et seq.; 
and under the Vocational Rehabilitation 
Act (VRA), 29 U.S.C. §§ 794-94e, 
seeking injunctive, declaratory and 
monetary relief.

Judge Gilbert divides his complaint 
into six “claims”: (1) Eighth Amendment 
claim of deliberate indifference to the 
plaintiff’s serious health needs; (2) 
Eighth Amendment claim of deliberate 
indifference to her safety; (3) denial 
of Equal Protection based on a “class 
of one” theory; (4) First Amendment 
claim of refusal to treat her as female 
in “official paperwork”; (5) ADA and 
VRA claims for failure to accommodate 
her disability; and (6) Fifth Amendment 
claim based on Bureau of Prisons 
classification and rules for transgender 
prisoners. He allows claims (1) and (5) 
to proceed.

Finding that Eighth Amendment 
health care claims are actionable under 
Bivens theory, Judge Gilbert allows 
Iglesias to proceed on her deliberate 
indifference allegations. Responses to 
Iglesias’ grievances from the Bureau 
of Prisons grievance coordinator are 
sufficient to keep that official in the 
case, at least through screening, citing 
Mitchell v. Kallas, 895 F.3d 492, 499 
(7th Cir. 2018). [Note: Iglesias had 
better find some medical defendants 
soon.]

Iglesias fails to allege that any of 
the named defendants knew she was 
at risk of violence or were deliberately 
indifferent to it. Thus, her claim under 
Farmer v. Brennan, 511 U.S. 825, 833 
(1994), for protection as a female inmate 
in a male facility, fails at this point. 

Iglesias’ claim that defendants 
violated her right to Equal Protection is 
based on the transfer of another inmate 
from Marion to a female prison in Texas. 
Even if true, this does not permit the 
inference that Iglesias was intentionally 
discriminated against sufficient to invoke 
“class of one” Equal Protection theory, 
citing Geinosky v. City of Chicago, 
675 F.3d 743, 747 (7th Cir. 2012) [other 
Seventh Circuit cases omitted]. 

Judge Gilbert declines to extend 
Bivens theory to reach the First 
Amendment, so Iglesias’ complaint 
about being officially treated as a man 
fails. The factors in Ziglar v. Abbasi, 137 
S.Ct. 1843 (2017), preclude its extension. 
This dismissal is with prejudice.

Iglesais’ ADA claims fail because 
the statute does not apply to federal 
agencies. Dyrek v. Garvey, 334 F.3d 590, 
597 n. 3 (7th Cir. 2003) (citing 42 U.S.C. 
§ 12111(5)(B).  Under the VRA, “gender 
dysphoria” substantially limits a “major 
life function,” so the question is whether 
the exclusionary language of the VRA 
(denying “gender identity disorders not 
resulting from physical impairments”), 
under 29 U.S.C. § 705(20)(F), applies. 
Judge Gilbert finds a divergence of 
district court opinion in cases from 
Ohio, Colorado, Massachusetts, and 
Pennsylvania – with no Court of 
Appeals decisions. Thus, he allows the 
VRA claim to proceed, erring “on the 
side of caution.” Because the VRA does 
not allow suits against defendants in 
their individual capacities, the official 
capacity claim will proceed only against 
the “head” of the Federal Bureau of 
Prisons.

Finally, Judge Gilbert dismisses 
Iglesias’ claims against President Trump, 
the Attorney General, and Bureau of 
Prisons officials for changing the federal 
offender manual to discriminate against 
transgender inmates.  He finds these 
allegations “threadbare” and insufficient 
to allege personal involvement within 
Ashcroft v. Iqbal, 556 U.S. 662, 678 
(2009). This count is dismissed without 
prejudice. ■
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CIVIL LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. 
Wagner Prof. of Labor and Employment 
Law at New York Law School.

U.S. COURT OF APPEALS, 1ST 
CIRCUIT – Chief Judge Gustavo A. 
Gelpi, Jr., of the U.S. District court 
in Puerto Rico improperly granted 
summary judgment to the employer in a 
same-sex harassment case, ruled the 1st 
Circuit on August 21 in Nieves-Borges 
v. El Conquistador Partnership, L.P., 
S.E., 2019 WL 3940875, 2019 U.S. App. 
LEXIS 24909, in an opinion by Senior 
Circuit Judge Kermit V. Lipez. Plaintiff 
Leonides Nieves-Borges claimed he 
was subject to a hostile environment 
due to the unwanted sexual attentions 
(touching, sexual propositions) by Luis 
Alvarez, the human resources director 
at the resort where he worked in Puerto 
Rico. His complaint describes a course 
of conduct stretching from 2001 until 
2014, when Alvarez was dismissed. 
In his complaint, he explained that he 
did not report the sexual harassment to 
management through the years “because 
he feared for his job security.” But 
when he was informed of a transfer to 
a different location and assignment to 
the night shift, which he feared would 
make him more vulnerable to Alvarez, 
he finally filed a 13-page “internal 
complaint” stating that Alvarez had 
begun subjecting him to a pattern of 
harassments, some of a sexual nature, 
beginning in November 2001. The resort 
hired an attorney to investigate the 
complaint, who concluded that “many 
of the events described in his written 
statement were inaccurate and lacking 
in corroboration.” The attorney also 
reported that witnesses “consistently 
reported that Nieves and Alvarez 
disliked each other,” but that she had 
found no evidence of sexual harassment. 
(This despite statements by co-workers 
who observed Alvarez touching Nieves 

in ways that raised questions for the 
co-workers about what was going on 
between the men.) The resort’s new HR 
director sent a letter to Nieves stating 
that the resort had taken steps to be sure 
that managers had a clear understanding 
of its anti-harassment policies and that 
Alvarez was no longer working at the 
resort. (The defendant stated in its fact 
statement submitted with its summary 
judgment motion that Alvarez resigned in 
November 2014, “stating that regardless 
of the outcome of the investigation, 
his reputation had been irreparably 
tarnished by Plaintiff’s malicious 
accusations.”) Nieves was terminated 
approximately six months later, after 
having accumulated various disciplinary 
write-ups and then being fired when he 
took a sick day to attend a promotional 
event “associated with his family rum-
making business,” which the company 
said violated its code of ethics and 
employee manual. Nieves filed charges 
of hostile environment discrimination 
and retaliation with the EEOC, providing 
a lengthy recitation of the events 
going all the way back to November 
2001. District Judge Gelpi granted the 
employer’s summary judgment motion, 
finding that Nieves’ complaint had failed 
to allege facts sufficient to support the 
retaliation claim, and holding that due 
to Title VII’s statute of limitations, the 
court would consider only incidents 
occurring during 2014, which Gelpi 
found were insufficient to meet the 
“severe and pervasive standard.” While 
sustained s.j. on the retaliation claim, the 
1st Circuit panel remanded for further 
consideration of the hostile environment 
claim. The circuit panel found that 
the district court erred in several 
respects, imposing too demanding an 
evidentiary standard, and improperly 
refusing to take into account incidents 
prior to 2014. The court noted that the 
district court repeatedly characterized 
the standard as “severe and pervasive” 
when, under Supreme Court precedents, 
it is “severe or pervasive,” and that 
hostile environment can be shown by 

an accumulation of less than severe 
incidents over a long period of time, 
which makes it inappropriate in a case 
such as this to restrict consideration only 
to events occurring within the window 
the short statute of limitations. Also, by 
focusing only on 2014 events, the district 
court came to an erroneous conclusion 
– even when the factual record is 
limited to the defendant’s Statement of 
Uncontested Material Facts submitted 
with it s.j. motion – granting judgment 
based on its conclusion that the 2014 
events were not sufficient to meet the 
standard. The district court also erred 
in its understanding of the requirement 
that in a same-sex harassment claim the 
plaintiff show that he was singled out 
for harassment because of sex. Judge 
Lipez wrote that “it appears that the 
district court may have mistaken the 
degree of explicitness the law requires 
to establish a sex-based motive. Nieves’s 
claim does not depend on evidence 
of explicit sexual propositions; sex-
based motivation may be inferred 
from, inter alia, ‘implicit proposals 
of sexual activity,’” as stated by the 
Supreme Court in Oncale, the leading 
same-sex harassment precedent under 
Title VII. The court also commented, 
“In addition, the fact that Nieves also 
alleges unfair criticism of his work – 
i.e., harassment lacking ‘obvious sexual 
connotations’ – ‘does not diminish the 
force of evidence that indicates gender-
based animus’” quoting an earlier 1st 
Circuit ruling, Perez-Cordero v. Wal-
Mart P.R., Inc., 656 F.3d 19 (2011). The 
plaintiff is represented by Glenn Carl 
James of Guaynabo, P.R. Judge Lipez 
was appointed by President Bill Clinton. 
Judge Gelpi was appointed by President 
George W. Bush.

U.S. COURT OF APPEALS, 6TH 
CIRCUIT – Thought you were finished 
reading about Kim Davis, the elected 
Rowan County, Kentucky, Clerk, who 
got in trouble after Obergefell v. Hodges 
for refusing to issue marriage licenses 
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(or to allow anyone in her office to 
issue licenses) based on her religious 
opposition to same-sex marriage? Not a 
chance. . . The resulting litigation is the 
case that keeps on giving, this time in an 
appeal from the district court’s award of 
attorneys’ fees to the plaintiffs who sued 
Davis to get marriage licenses. As well, 
the court had to deal with arguments 
about liability, specifically, who should 
pay the attorneys’ fees. Miller v. 
Caudill, Rowan County, and Matthew 
Bevin (Governor of Kentucky) & Terry 
Manuel (State Librarian), 2019 U.S. 
App. LEXIS 25303, 2019 WL 3979593 
(Aug. 23, 2019). Concisely stated, 
Davis was hauled into court before 
U.S. District Judge David Bunning 
and held in contempt for her refusal 
to issue licenses to same-sex couples, 
but a deal was negotiated under which 
Davis was released from the county jail 
(where she stewed for a while while 
resisting compliance with a preliminary 
injunction) and she agreed to abstain 
from interfering with the issuance of 
licenses by some of her subordinates in 
the office. Davis turned around and sued 
the governor and other officials, seeking 
an injunction requiring Kentucky 
officials to exempt her from having 
to issue licenses (which was part of 
her job description). Subsequently, the 
state changed the law (Executive Order 
followed by legislation) so licenses no 
longer had to bear the signature of the 
County Clerk, thus removing Davis’s 
main objection to allowing licenses 
to emanate from her office, so that 
case ended without a final ruling on 
the merits, being dismissed as moot.  
And the lawsuit on the merits seemed 
to peter out, with most of the action 
having devolved around preliminary 
relief which was eventually vacated 
and no need for a final ruling on the 
merits of the claim that the plaintiffs’ 
constitutional rights had been violated. 
The court dismissed the plaintiffs’ 
damages claims against the government 
sua sponte, so the only issue left to be 
resolved on this appeal was their claim 

for attorneys’ fees. The district court 
awarded plaintiffs $222,795.00 in fees, 
assessing them against the state (not the 
clerk’s officer or Rowan County). The 
state asked the district court to amend 
its order and assess the fees against 
the County Clerk’s office, which the 
court refused to do. Kentucky officials 
were joined by Davis in appealing the 
fee award, arguing that the plaintiffs 
did not win a final ruling on the 
merits so were not entitled to fees. The 
statute authorizing fee awards in cases 
involving an assertion of constitutional 
rights, 42 U.S.C. 1988, provides that 
the district court may allow, in its 
discretion, a reasonable attorneys’ fee 
for a “prevailing party.” The court 
engaged in an explanation of the 
difficulties in deciding on “prevailing 
parties” where the only relief awarded 
is preliminary and the case is eventually 
dismissed as moot because the plaintiffs 
got the relief they were seeking. Here, 
since the plaintiffs did get relief, at 
least in part because of the lawsuit, the 
court decided that they were prevailing 
parties. Certainly, Davis did not win 
anything. The court quoted District 
Judge Bunning, who said “plaintiffs did 
not achieve ‘only a symbolic victory,’” 
as the defendants had argued. “They 
won the war.” As to who pays, the court 
said, the question was which level of 
government was Davis acting for in 
issuing or refusing to issue marriage 
licenses, and it decided the relevant 
entity was the state, not the county or 
the clerk’s office. The court also rejected 
the argument that the fee award should 
be reduced from the lodestar amount 
(calculated using the lawyers’ hourly 
rates and the amount of time they put 
in) because plaintiffs “only” obtained 
a preliminary injunction. Once again, 
Bunning’s statement that they “won the 
war” signals the result. No fee reduction. 

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – The 9th Circuit issued an 
Order in Stockman v. Trump, 2019 U.S. 

App. LEXIS 25674, on August 26. This is 
one of four pending lawsuits challenging 
the Trump Administration’s policy on 
transgender military service, which 
went into effect in April 2019 after the 
Supreme Court ordered that preliminary 
injunctions against the policy issued 
by the District Courts be stayed as 
the litigation proceeds. At the time, 
various appeals by the government were 
pending in the 9th Circuit, relating both 
to the District Court’s refusal to dissolve 
or stay its preliminary injunction, and 
to disputes about discovery, with the 
Trump Administration resisting most 
of the discovery demands made by the 
plaintiffs, whose suit had survived a 
motion to dismiss early on in the case. 
The 9th Circuit panel (Tashima, M. 
Smith, and Bennett, Circuit Judges), 
issued an order on December 19, 
2018, holding the case in abeyance 
pending the Supreme Court’s rulings 
the government’s motion to stay the 
existing preliminary injunctions so that 
it could implement the policy. After the 
9th Circuit issued a ruling on some of the 
pending motions, basically accepting 
the government’s argument that the 
policy as implemented in April 2019 
(based on the Mattis Report of February 
2018) was materially different from 
the policy at which the preliminary 
injunction had been aimed (the White 
House memorandum of August 2017), 
the parties jointly moved the 9th Circuit 
panel to remand the case to the District 
Court. This August 26 Order grants that 
motion, and vacates the District Court’s 
September 18, 2018, order denying 
the defendants’ motion to dissolve 
the preliminary injunction. Now the 
preliminary injunction is stayed pending 
the District Court’s reconsideration of 
the government’s motion to dissolve 
the injunction “pending any appeal 
therefrom.” The case is remanded to the 
District court “for further proceedings 
consistent with this court’s decision in 
Karnoski v. Trump, 926 F.3d 1180 (9th 
Cir. 2019).” Other pending motions 
were denied as moot, and each party 
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bears their costs on the appeal. The 
focus of the case now shifts to the 
amended complaint aimed at the policy 
that was ultimately implemented. The 
original policy tweeted by the president 
in July 2017 and elaborated in the 
August 2017 memo was essentially a 
total ban on enlistment or continuing 
service in the military by transgender 
people. The policy described in 
then-Secretary Mattis’s February 
2018 Report, purportedly based on 
the efforts of a special Task Force 
appointed by Mattis to study the issue 
and recommend a way of implementing 
the president’s announced policy, 
softened the exclusion with exceptions 
while substantially preserving the 
enlistment ban. The Report played a 
semantic game, shifting the ban from 
a ban on “transgender individuals” to a 
ban on persons diagnosed with gender 
dysphoria, and conditioning enlistment 
or continued service on a disavowal of 
intent to transition and a commitment 
to serve in the gender identified at 
birth, with the exception of incumbent 
transgender personnel who had initiated 
transition during the period between the 
Obama Administration’s lifting of the 
ban and the Trump Administration’s 
implementation of the ban. The district 
judges who had ruled on the matter had 
agreed that the new policy remained 
a transgender ban to the extent that it 
excluded some people from service 
based on their gender identity, but the 
D.C. Circuit rejected this parsing of 
the policy, as did the 9th Circuit in its 
recent ruling cited in the court’s order. 
Now the question pending before 
the District Courts is whether the 
plaintiffs’ amended complaints state a 
valid claim under the APA and/or the 
constitution against the Mattis policy 
as implemented, against a backdrop in 
which the appeals courts were willing to 
accept at face value, at least at this stage, 
the government’s representation that the 
new policy was devised in a process 
compliant with APA and Due Process 
Requirements (unless disproved, of 

course by plaintiffs). Clearly, discovery 
will be key, and the discovery issues 
will need to be tackled anew by the 
District Courts. (A ruling on discovery 
issues in Stone v. Trump, the Baltimore 
case, released early in September, will 
be reported in the October issue of 
Law Notes.) Plaintiffs in Stockman are 
represented by GLAD (Boston) and 
NCLR (San Francisco) with pro bono 
attorneys from Latham & Watkins LLP 
(Los Angeles). The State of California 
is an intervenor on behalf of plaintiffs, 
represented by the Office of the 
California Attorney General.

CALIFORNIA – In an important ruling 
for public accommodations law in 
California, the Supreme Court held 
in White v. Square, Inc., 2019 Cal. 
LEXIS 5946, 2019 WL 3771912 (Aug. 
12, 2019), that a potential purchaser 
of goods and services from an on-line 
vendor can bring a discrimination claim 
under the state’s Unruh Civil Rights 
Act to challenge an employer policy 
denying goods or services on a ground 
that might violate the Act, even though 
the purchaser did not actually initiate 
a purchase and suffer a rejection. In 
this case, a bankruptcy lawyer sought 
to use an on-line payment system to 
facilitate his practice, but discovered 
on the website that the offered service 
was explicitly denied to bankruptcy 
lawyers. His attempt to sue for an 
Unruh Act violation was rejected by a 
federal trial court for lack of standing, 
but the Supreme Court unanimously 
reversed. Somebody whose ability to 
access a service or good from a website 
was rejected in advance on categorical 
grounds had suffered the denial of 
services potentially prohibited by the 
statute just as much as somebody who 
attempted to enter into an agreement to 
purchase the service, only to be rejected. 
This was an important extension 
of existing California precedent, 
responding to a question posed by the 
9th Circuit, which found that Article 

III standing as required for federal 
jurisdiction was present, but that in 
order to decide the case under applicable 
California public accommodations law, 
it needed to have this question answered 
by the California Supreme Court.

CALIFORNIA – A very complicated 
unpublished opinion was released on 
August 23 by the California 2nd District 
Court of Appeal in Olivas-Dean v. 
American Meizhou Dongpo Group, 
2019 Cal. App. Unpub. LEXIS 5636, 
2019 WL 3986192, an employment 
discrimination case asserted state 
law claims under the California Fair 
Employment and Housing Act and 
California common law. The court’s 
opinion does not provide any sort of 
factual narrative, instead focusing on the 
confusion generated by the jury’s facially 
inconsistent answers to the questions on 
special verdict forms. Apparently the 
plaintiff was a server in a restaurant and 
was discharged after having made some 
complaints concerning his treatment 
in the workplace. The jury ruled for 
defendant on Tony Olivas-Dean’s 
sexual orientation, sex and disability 
discrimination and harassment claims 
under the California Fair Employment 
and Housing Act (FEHA), but ruled for 
plaintiff on claims for failing to prevent 
discrimination and retaliation under 
the FEHA and common law wrongful 
termination in violation of public policy. 
How, defendant asked in its motion for 
judgment notwithstanding the verdict, 
could it be held liable for failing to 
prevent discrimination and retaliation 
when the jury held for defendant on the 
substantive charges under FEHA? The 
trial judge granted judgment NOVA on 
the failure-to-prevent claims. On appeal, 
the court explained how it was possible 
to support the failure-to-prevent claims 
under FEHA by reference to the factual 
findings supporting the wrongful 
termination in violation of public policy, 
which were grounded in particular 
factual findings on the special verdict 
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sheets that the jury presumably found 
to support the failure-to-prevent claims. 
There was also considerable argument 
between the parties concerning damages 
and fee awards, which were resolved in 
this 2nd District Court of Appeals ruling. 
Untangling all these issues is beyond the 
scope of this report, which is primarily 
to alert California practitioners that 
the court’s discussion reconciling the 
special verdict forms with the verdict 
could prove useful going forward in 
dealing with surface anomalies in these 
situations. Olivas-Dean is represented 
by Geoffrey C. Lyon.

CALIFORNIA – In Reasoner v. City of 
Pittsburg, 2019 WL 3503066, 2019 U.S. 
Dist. LEXIS 129056 (N.D. Cal., Aug. 1, 
2019), U.S. Magistrate Judge Thomas X. 
Hixson confronted any extraordinary 
set of allegations by pro se plaintiff 
Larry R. Reasoner, the 35% owner of 
Harbor Street Investors, LLC, which 
purchased an industrial property at 2139 
Harbor Street in the city in October 
2012. (His business partner owned the 
other 65%.) The property had been used 
to store trucks, other cars, and cargo 
storage containers since 2002. On July 
7, 2013, Reasoner filed a Use and Permit 
Design Application with the Planning 
Commission proposing to store cargo 
containers and tractor trailers on the 
property, to put up an eight-foot fence, 
and to construct a modular office 
building and one-bedroom mobile home 
on the site. Permission was given on 
January 14, 2014, and Reasoner carried 
out his plan, but a police officer, Lt. 
Roderick DuPont, entered the property 
at least 15 times without notice to 
Reasoner or his business partner from 
January 2014 until about November 
2017, purporting to inspect the property 
for code violations. Reasoner, an out gay 
man, alleges that “certain female police 
officers of the City of Pittsburg Police 
Department have also informed me 
that Defendant DuPont has a ‘problem’ 
with gay people and believes they need 

to be ‘fixed.’” Reasoner claims that 
DuPont undertook actions to harass 
and intimidate him, and during 2017 
he began to be cited with numerous 
violations at the Property, instigated 
by DuPont. Reasoner and his partner 
undertook to fix various things, but the 
violations kept coming despite Reasoner 
having complained about harassment 
to City officials. This culminated on 
June 1, 2017, when electric service 
to the property was cut off (and not 
restored as of the date of this opinion). 
According to Judge Hixson’s summary 
of the complaint, “DuPont was aware 
that Reasoner did not have the financial 
means to pay for these citations and 
that he suffered from physical ailments 
and was unable to fix the alleged 
violations as quickly as DuPont and 
other City employees demanded.” 
Things accelerated, including an 
argument between Reasoner and the 
police chief. In December, DuPont 
obtained a nuisance abatement warrant 
ex parte and arrived at the property 
with a group of officers and a towing 
company and proceeded to remove 
almost all of Reasoner’s stuff, leaving 
behind unlocked containers (that were 
eventually relieved of their contents, 
presumably by thieves). Reasoner 
alleged that DuPont had him forcibly 
removed to a hospital for “observation” 
to prevent him from interfering. When 
Reasoner went to a City Council 
meeting to complain, he says the police 
chief had him forcibly detained after the 
meeting, physically seizing him in the 
elevator, papers he had brought forcibly 
taken from him to be photocopied while 
he was detained in a cell. Reasoner 
filed a wide-ranging pro se complaint, 
obtained permission to proceed in 
forma pauperis, and obtained a court-
appointed lawyer to assist him in filing 
an amended complaint, naming the city 
and a long list of officials, from the 
police chief down to DuPont, the towing 
companies, and individuals at various 
levels, charged with violations of his 
constitutional rights. In this opinion, 

Magistrate Hixson allows many of 
Reasoner’s claims to proceed, although 
requiring the filing of a more detailed 
complaint that identifies which of the 
individual Defendants are associated 
with particular allegations, since the 
complaint before the judge is too 
general and vague on many of these 
details. The judge rejected defendants’ 
objections to Reasoner’s standing, and 
found that he had stated many plausible 
constitutional claims, both against the 
city and individual defendants. Those 
interested in details are referred to the 
court’s decision. The opinion identifies 
his counsel now as Gregory Samuel 
Berlin, Tyler Guy Welti, and Yuhan Chi, 
of Venable LLP, San Francisco, CA.

CONNECTICUT – Senior U.S. District 
Judge Warren W. Eginton denied 
summary judgment motions by the 
City of Bridgeport seeking to dispose 
of discrimination, hostile environment, 
and retaliation claims brought by 
Sue Ann Paiva, a lesbian employee 
benefits specialist who suffers from 
a disability and who was discharged 
during her probationary period as a 
Benefits Coordinator for the City. Paiva 
v. City of Bridgeport, 2019 U.S. Dist. 
LEXIS 138125, 2019 WL 3842400 
(D. Conn., Aug. 15, 2019). Paiva’s 
suit did not depend on Title VII, as 
her federal question jurisdiction was 
obtained under the Americans with 
Disabilities Act, supplemented by a 
sexual orientation discrimination claim 
under the Connecticut Fair Employment 
Practices Act, which explicitly covers 
sexual orientation discrimination. Her 
main complaints were about harassment 
by her immediate supervisor, and 
focused primarily on her disability, 
diverticulitis, which required her to 
take unscheduled bathroom breaks and 
became a recurring point of contention. 
As to sexual orientation, she alleged that 
once the supervisor learned that Paiva 
was a lesbian, she grew increasingly 
hostile. Judge Eginton rejected 
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defendants’ contention that Paiva’s 
factual allegations were insufficient 
to state disability or sexual orientation 
claims, but he also found that the City 
had managed to rebut the claims with 
objective, non-discriminatory reasons 
for many of its actions, including the 
discharge. However, the judge found 
that Paiva’s allegations on the issue 
of pretext were sufficient to create 
material fact disputes that would block 
an award of summary judgment. He did 
find that because her termination was 
initiated before she had completed her 
probationary period, she was not entitled 
to the full due process prescribed for 
permanent public employees under the 
Civil Service Law, but that was the only 
significant point Paiva lost in defeating 
the summary judgment motions. She 
is represented by Thomas W. Bucci, 
or Willinger, Willinger & Bucci, P.C., 
Bridgeport.

DISTRICT OF COLUMBIA – In I.A. v. 
Barr, 2019 U.S. Dist. LEXIS 142234, 
2019 WL 3945577 (D.D.C., Aug. 21, 
2019), U.S. District Judge Timothy J. 
Kelly granted a motion by plaintiffs 
in an action challenging the “interim 
final rule” titles “Asylum Eligibility 
and Procedural Modifications,” 84 Fed. 
Reg. 33,829 (July 16, 2019), for leave to 
proceed using pseudonyms, to file their 
proposed complaint accordingly, and to 
be able to file under seal the declarations 
submitted in support of their motion. 
The defendants, the attorney general 
and the acting secretary of Homeland 
Security, did not oppose the motion. The 
eight individual plaintiffs include two 
for whom their sexual orientation was a 
reason for seeking anonymity. “Plaintiff 
E.B. describes fleeing his home country 
of Guatemala after being physically 
abused by his uncle due to his sexual 
orientation and physically and sexually 
abused by his stepfather. He worries in 
particular that his stepfather, whom E.B. 
identifies as a ‘gang leader,’ would locate 
him and harm him if his identity were 

revealed . . . Plaintiff A.L.G. describes 
fleeing her home county of Honduras 
with her minor daughter, A.G., out of 
fear of persecution due to her sexual 
orientation. She describes physical 
abuse at the hands of her family, and 
fears that she and her daughter would be 
put at risk of harm if her identity and her 
sexual orientation were made public.” 
Judge Kelly described the allegations 
of the plaintiffs as “sensitive and highly 
personal in nature, and identifying the 
individuals making them could place 
them and their families at risk of further 
harm.” He concluded that the public’s 
interest in “transparency” in this 
important litigation was “outweighed 
by the acute private interests and safety 
concerns implicated here.” For the same 
reason, he approved the request that 
these declarations be filed under seal. 
Counsel for plaintiffs are Tahirih Justice 
Center, the ACLU Immigrants’ Rights 
Project, and the National Immigrant 
Justice Center. 

DISTRICT OF COLUMBIA – A gay 
couple who were arrested after being 
involved in a fight in a nightclub in 
Washington, D.C., suffered dismissal 
of all the claims they subsequently 
asserted in a pro se civil action in the 
U.S. District Court for the District 
of Columbia. Harris v. Bowser, 2019 
U.S. Dist. LEXIS 139759, 2019 WL 
3891041 (Aug. 19, 2019). Filing suit 
against the government and an array of 
officials, both public and private, may 
be therapeutic, but flying pro se makes 
success improbable, as District Judge 
Trevor N. McFadden, a Trump appointee 
who is a former federal prosecutor, 
dismissed claims against all defendants 
(even those who had not joined the 
motion to dismiss filed by the municipal 
and federal defendants) upon the kinds 
of grounds that would be beyond the 
ken of most pro se litigants, including 
sovereign immunity, statutory notice 
of claim requirements, and ordinary 
rules of civil pleading. Suing the Mayor 

when your beef is with individual police 
officers who were on the scene makes 
little sense. Seeking damages from 
the municipality without alleging that 
one was injured due to the application 
of a municipal policy makes even less 
sense. In this case, the allegations 
were that the police officers violated 
municipal policy, but pro se litigants 
are unlikely to understand that the 
concept of respondeat superior, making 
private sector employers liable for the 
torts committed by their employees 
in the scope of employment, doesn’t 
work against municipal employers due 
to sovereign immunity. And so forth 
. . . . From some comments by the 
court, it appears that plaintiffs did have 
counsel at some point, but for reasons 
not explained in the opinion filed pro 
se, represented themselves, and waived 
their objections to many of the positions 
asserted by defendants in their dismissal 
motions by failing to present arguments 
in opposition to them. 

FLORIDA – Although a gay person of 
color suffered summary judgment in his 
Title VII employment discrimination 
case in Evans v. St. Lucie County 
School District, 2019 WL 3997126, 
2019 U.S. Dist. LEXIS 143347 (S.D. 
Fla., Aug. 23, 2019), U.S. District Judge 
Robin L. Rosenberg concluded that the 
employer was not entitled to an award 
of fees and costs as the prevailing party. 
Part of the court’s reasoning relates to 
the shockingly incompetent motion for 
an award of fees that filed on behalf 
of the employer. The motion for fees 
failed to comply with a local court 
rule that requires, as to every motion, a 
“memorandum of law citing supporting 
authorities.” Also, the judge observed, 
the very brief motion, providing only 
one paragraph of explanation for its fee 
demand, failed to meet the defendant’s 
burden of showing its entitlement to 
fees through an analysis of the factors 
the court is supposed to apply under 
precedents in that circuit. “The Motion 
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does not include a single case citation 
nor does it distinguish between the fees 
associated with defending one count or 
another,” wrote Rosenberg. The claim 
merely asserts: “Defendant is entitled 
to attorneys fees as a prevailing party 
and/or due to the fact that the Plaintiff’s 
claims in this case were groundless, as 
it was clear at all time [sic] and thus 
should have been clear to the Plaintiff 
that termination of the Plaintiff was 
appropriate for the reasons set forth in the 
Defendants’ Motion for Final Summary 
Judgment.” This is not the standard 
under Title VII. While prevailing 
plaintiffs are entitled to attorneys fees 
and costs more or less as a matter of 
course, with most of the litigation 
focusing on the amount requested, when 
it comes to defendants, courts have to 
determine whether the plaintiff’s case 
was so groundless and frivolous that the 
employer should not be required to have 
borne the expense of defending itself. In 
this case, Judge Rosenberg concluded 
that sexual orientation discrimination 
claims asserted under Title VII and 
the Florida Civil Rights Act could be 
deemed frivolous, in that neither the 
11th Circuit’s Title VII case law nor 
the Florida Human Right law forbids 
sexual orientation discrimination. (She 
did note that the Supreme Court is 
hearing a challenge to the 11th Circuit’s 
interpretation of Title VII in Bostock v. 
Clayton County this Term, but pointed 
out that the plaintiff did not argue in 
the summary judgment hearing that it 
was trying to challenge the 11th Circuit’s 
precedent in this case. She also noted, 
however, that the defendant did not 
expressly defend the case on the ground 
that Title VII does not apply to sexual 
orientation claims; rather, the judge 
raised the question at the hearing and 
counsel for Plaintiff conceded the point 
and did not object to the court’s decision 
to dismiss the sexual orientation 
claims.) However, the court found, 
the race discrimination claims were 
neither frivolous nor so groundless as 
to justify awarding attorneys fees, and 

neither was the retaliation claim, as to 
which the court found plaintiff had at 
least alleged a prima facie case. These 
factors, together with the deficiencies 
of the defendant’s motion, were held 
to justify not awarding fees. The court 
did not discuss the facts of the case, 
referring to its prior order granting 
summary judgment, as to which see 
2018 U.S. Dist. LEXIS 189287 (2018). 
Plaintiff Darien X. Evans is represented 
by Stefanie Camille Moon of Fort 
Lauderdale. 

INDIANA – U.S. District Judge Tanya 
Walton Pratt granted the employer’s 
motion for summary judgment in 
Roderick v. BRC Rubber and Plastics, 
2019 U.S. Dist. LEXIS 140739, 2019 
WL 3936727 (S.D. Ind., Indianapolis 
Div., Aug. 20, 2019), in which an out 
gay man quit after 23 years with the 
company and filed an EEOC charge and 
lawsuit claiming to have been the victim 
of harassment and unfair discipline 
because of his sexual orientation. The 
problem with Byron Roderick’s case, 
concluded Judge Platt, was that his 
factual allegations failed to support his 
contention that his sexual orientation 
was the reason for the mistreatment 
about which he complained. Indeed, 
it appeared that the supervisor whose 
conduct was the target of his complaint 
treated everybody harshly, so the judge 
concluded that there was no support for 
the contention that Roderick had been 
singled out for the harsh treatment. 
Furthermore, despite his poor attendance 
record, and his unsuccessful placement 
in a performance improvement plan, 
the company had offered him a transfer 
to a different shift to minimize his 
contact with the supervisor in question 
rather than discharge him. Roderick 
complained that the supervisor would 
come in to work early, prior to the start 
of the supervisor’s shift, and walked 
around the plant, going out of his way to 
go near Roderick’s work station and say 
his name. This led to Roderick quitting 

and filing his EEOC charge, but the 
court did not see this conduct by the 
supervisor as sufficient to support the 
Title VII harassment claim. Roderick is 
represented by Christopher E. Clark of 
Goodin Abernathy LLP, Indianapolis. 

INDIANA – Crystalle Foy, an African-
American lesbian, was discharged after 
she and several other staff members in 
the defendant residential facility tried to 
break up a fight between two residents, 
during which all the employees touched 
the residents at some point. None of the 
other employees who were involved in 
this incident was dismissed, and Foy 
was the only African-American or 
lesbian that was dismissed. She had 
previously spoken to a supervisor about 
applying for a supervisory position that 
was open, but he responded that he 
wanted to hire a male for that position. 
Foy filed an EEOC complaint alleging 
discrimination based on her national 
origin, sex, race, and sexual orientation, 
and in her charge narrative stated, “I 
believe that I w as discriminated against 
due to my national origin, American, 
and my sexual orientation and sex, all in 
violation of Title VII of the Civil Rights 
Act of 1964,” after identifying herself on 
the charge form as “a lesbian African-
American female.” Her complaint 
related similar facts. Foy v. Resolute 
Acquisition Corporation, Inc., 2019 
WL 3860351, 2019 U.S. Dist. LEXIS 
138864 (S.D. Ind., Aug. 16, 2019). The 
employer filed a motion to dismiss 
all claims. U.S. District Judge James 
Patrick Hanlon granted the motion as 
to the national origin discrimination 
claim, but denied it as to the others. The 
employer argued that “American” is not 
a protected class under the prohibition 
of national origin discrimination. Foy’s 
response to the motion did not address 
this argument, and Judge Hanlon stated 
that a plaintiff has to “present legal 
arguments and cite relevant authority 
to substantive the claim in responding 
to defendant’s motion to dismiss.” 
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Judge Hanlon rejected the employer’s 
argument that the EEOC charge 
narrative and the complaint did not 
suffice to meet the pleading standard 
for complaints on a motion to dismiss. 
Responding to the employer’s argument 
that the allegations in the complaint 
were not sufficient to make out a prima 
facie case, Judge Hanlon pointed out 
that prima facie case is the standard in 
a summary judgment motion, not on a 
motion to dismiss a complaint under 
the notice pleading rules. Under 7th 
Circuit precedent, all that is required 
of the complaint is that it allege (1) who 
discriminated against her, (2) the type 
of discrimination that occurred, and (3) 
when the discrimination took place. In 
this case, it was enough that Foy alleged 
that a supervisor told her that he wanted 
to hire a male for a position about which 
she inquired; it was not required that she 
allege that she applied and was turned 
down for the position. Identifying 
herself as a lesbian and stating that she 
believed she was discriminated against 
because of her sexual orientation was 
enough to put that claim into play, as 
was her invocation of race and her 
identification as African-American. As 
to the discharge claim, it was enough 
for her to allege that six co-workers 
participated and took essentially the 
same action in breaking up the fight, 
but the employer terminated “only the 
African-American employees who were 
gay or lesbian,” i.e., her. Her complaint 
“merely needs to give the defendant 
sufficient notice to being to investigate 
and prepare a defense,” concluded 
Hanlon, citing “Luevano v. Wal-Mart 
Stores, 722 F. 3d 1014 (7th Cir. 2013). 
Foy is represented by Amber K. Boyd, 
Indianapolis. 

MARYLAND – Maryland enacted a 
statutory ban on licensed practitioners 
performing conversion therapy 
on minors last May. In Doyle v. 
Hogan, 2019 WL 3500924 (D. Md., 
Aug. 1, 2019), Christopher Doyle, a 

psychotherapist licensed to practice 
in Maryland whose professional 
affiliations are with a college and a 
Christian counseling service in Virginia 
and who is executive director of a right-
wing “family association” in D.C., filed 
suit challenging the constitutionality of 
the law, represented by lawyers from 
Liberty Counsel, a right-wing public 
interest Christian law firm. Named 
defendants are Governor Larry Hogan 
and Attorney General Brian Frosh, sued 
in their official capacities. They moved 
to dismiss, while plaintiff moved for a 
preliminary injunction. District Judge 
Deborah K. Chasanow scheduled a 
hearing to begin August 5, but released 
a written opinion on August 1 dealing 
with some issues that she determined 
did not require a hearing and could 
be decided on motion papers. She 
granted motions to file amicus briefs by 
FreeState (formerly known as Equality 
Maryland), an LGBT rights political 
organization that was deeply involved in 
the campaign to pass the statute, and the 
Trevor Project, which submitted a brief 
citing studies and illustrating evidence 
about the harmful effects of conversion 
therapy. The court granted Doyle’s 
motion for leave to file a sur-reply to the 
Defendant’s response to the preliminary 
injunction motion, addressing discovery 
evidence that Defendants relied on 
in their reply to the motion.  Judge 
Chasanow concluded that Doyle had 
standing to bring the case, based on his 
allegation that he is currently providing 
counseling to two minors in Maryland, 
has counseled three in the past, and 
seeks to continue this practice. Although 
there was some dispute as to the nature 
of the counseling provided by Doyle, 
from his own description it appears to 
fall within the broad contours of the 
counseling prohibited by the statute. 
The Defendants sought to invoke 11th 
Amendment immunity. They would 
be immune in their official capacities 
from a damage claim, but in this case 
the plaintiff is seeking declaratory relief 
– that the statute unconstitutionally 

burdens the free speech rights of 
practitioners – and injunctive relief 
against enforcement of the statute. 
Although neither the governor nor the 
attorney general has direct enforcement 
authority or responsibility, they can 
be sued, as injunctive relief could run 
against both them and the agencies 
over which they assert nominal control 
within the executive branch of the 
government. The main agency would be 
the relevant board that administers the 
licensing process, which is authorized 
by statute to suspend the license of a 
practitioner practicing the proscribed 
therapy on minors. The docket indicates 
the hearing took place on August 5 and 
the judge took the various motions under 
advisement. No opinion had issued by 
the end of August.

NEW JERSEY – In Conforti v. St. 
Joseph’s Heathcare System, 2019 U.S. 
Dist. LEXIS 13843, 2019 WL 3847994 
(D.N.J., Aug. 15, 2019), U.S. Magistrate 
Judge Cathy L. Waldor disposed of 
pretrial motions by the plaintiff, a 
transgender man suing a Catholic 
hospital that refused to allow his 
surgeon (who had admitting privileges 
there) to schedule a hysterectomy for 
him as part of his gender transition. 
Conforti’s suit seeks a declaration of 
the illegality of the hospital’s action as 
well as damages, including damages 
for emotional injury occasioned by the 
hospital’s refusal to schedule the surgery. 
As a result of the hospital’s refusal, 
Conforti had to find a different surgeon 
with admitting privileges at a hospital 
that would allow the procedure (which 
was eventually performed elsewhere). 
The hospital’s attorneys were provided 
with his medical records covering the 
period January 1, 2011, through August 
23, 2018, but sought to have updated 
medical records. They also sought to 
depose all the health care personnel 
involved in Conforti’s treatment, 
which Conforti opposed. Conforti also 
sought a protective order to preserve 
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his “Attorneys Eyes Only” designation 
of eighteen pages of medical records, 
which the hospital wanted to use in its 
depositions of the health care providers 
and retained expert witnesses. As to 
the depositions, Conforti argued that 
because the hospital was not disputing 
his diagnosis or the medical necessity of 
the hysterectomies, it was not necessary 
for it to depose any of the health care 
workers, but the court found that three of 
them should be deposed as their evidence 
could be relevant Conforti’s damage 
claims. The court denied the request 
for “medical records that postdate the 
underlying events in this case by several 
years,” agreeing with Conforti that the 
request was “unduly burdensome and 
invasive,” because Defendants “have not 
demonstrated the relevance of medical 
records for treatment that occurred 
upwards of three years after the alleged 
act of discrimination.” The court denied 
the protective order request concerning 
health records Conforti had designated 
as only to be seen by the attorneys. 
The hospital’s attorneys wanted to use 
these materials in its depositions of the 
medical personnel. Instead, the court 
said, the records in question would be 
designated as Confidential and could 
be disclosed to the three doctors whose 
depositions the court had authorized. 
“Plaintiff’s privacy concerns can be 
addressed by designating the records as 
Confidential, so that they are disclosed 
only to this limited group of medical 
providers and any experts retained by 
Defendants,” wrote the judge. Conforti is 
represented by Jaclyn Marie Palmerson, 
of Quinn Emanuel Urquhart & Sullivan, 
LLP, New York City.

NEW YORK – Chief U.S. Bankruptcy 
Judge Cecilia G. Morris ruled on July 
29 that the award of damages to a 
transgender plaintiff in an employment 
discrimination case by the New York 
State Division of Human Rights, which 
was affirmed on appeal by the New 
York Appellate Division, rendered the 

plaintiff a creditor of the employer and 
its proprietor, and that this debt could 
not be discharged in the employer’s 
subsequent Chapter 7 Bankruptcy 
proceeding. In re Mark Rea, Debtor; 
Erin Fuller v. Mark Rea, 2019 Bankr. 
LEXIS 2364, 2019 WL 3451425 
(S.D.N.Y., July 29, 2019). The plaintiff 
was proceeding through her transition, 
subjected to demands by her employer 
that she continue to dress as a man. The 
employer insisted on misgendering her, 
despite having received a letter from 
her doctor warning of the potential 
danger of treating her as “anything 
other than female.” The employer 
persisted in issuing her paychecks in, 
and referring to her, by her former male 
name. When she submitted a copy of 
her legal name change certificate to 
get her employment records changed, 
the employer discharged her, stating 
he had “problems” with her status. 
NYSDHR’s ALJ found this was 
intentional discrimination, a finding 
upheld on appeal. Section 523 of the 
Bankruptcy Code specifies exceptions 
to the general rule that existing debts 
can be discharged in the bankruptcy 
proceeding and provides, “a discharge  
. . . does not discharge an individual 
debtor from any debt . . . for willful and 
malicious injury by the debtor to another 
entity or to the property of another 
entity.” 11 USC Sec. 523(a)(6). After a 
thorough review of the proceedings in 
the Division of Human Rights and the 
Appellate Division, the court concluded 
that the findings in that process met the 
“willful and malicious injury” standard, 
even though neither the ALJ nor the 
state court had used that word in their 
decisions to characterize the employer’s 
action, and that the debtor was 
collaterally estopped from attempting to 
re-litigate that issue in this proceeding. 
The court also rejected the argument 
that it should refrain from deciding 
this issue until the U.S. Supreme Court 
rules in the Harris Funeral Home case 
(to be argued on October 8), in which 
the Court will decide whether gender 

identity discrimination is actionable 
under Title VII.  “In the event that the 
Supreme Court of the United States 
decides that transgendered individuals 
are not members of a protected class 
for the purposes of Title II of the Civil 
Rights Act of 1964,” wrote Judge 
Morris, “Plaintiff would still belong 
to a protected class for the purposes 
of New York State Human Rights Law 
and her state court judgment would still 
be valid. As this Court is required to 
give full faith and credit to state court 
judgments, Defendant’s actions against 
Plaintiff would still be considered 
‘malicious’ for dischargeability 
purposes.” The transgender creditor 
is represented by Stephen Bergstein 
or Bergstein & Ullrich, LLP, New 
Paltz. Judge Morris’s chambers are in 
Poughkeepsie, New York. 

NEW YORK – In Thomas v. Five 
Star Electric, Department of EEOC, 
Department of Human Rights, 
and Metropolitan Transportation 
Authority, 2019 U.S. Dist. LEXIS 
144838 (S.D.N.Y., Aug. 23, 2019), U.S. 
Magistrate Judge Robert W. Lehrburger 
released a Report & Recommendation 
to District Judge Alison J. Nathan, 
recommending dismissal of a complaint 
against Thomas’ employer, an electrical 
contractor working on projects for the 
Metropolitan Transportation Authority 
(MTA), naming as co-defendants (but 
incorrectly naming) the EEOC, NY 
State Division of Human Rights, and 
the MTA. Plaintiff Caze D. Thomas 
identifies as “a person of gender 
transition experience who identifies as 
male.” Thomas was hired on February 
27, 2017, as a journeyman electrician for 
a jobsite located at 2 Broadway, New 
York City, which is MTA headquarters. 
He was assigned to work with an 
apprentice, with whom he quickly 
developed a bumpy relationship. His 
complaint relates a litany of problems 
with the apprentice, the Five Star 
foremen and assistant superintendents on 
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the job, as well as comments and actions 
by Five Star and MTA employees, 
including security personnel. Some of 
the allegations sound like Thomas was 
subjected to shunning and isolation by 
co-workers. Ultimately, his employment 
was terminated. He sues under Title 
VII, 42 USC 1983, the New York State 
Human Rights Law, and the New York 
City Human Rights Law. Thomas 
represents himself pro se, always a 
bad idea in any kind of complicated 
case, and ultimately struck out with 
the Magistrate Judge, even though it 
is possible, based on a reading of the 
R&R, that an experienced employment 
discrimination attorney might have 
been able to fashion a complaint against 
appropriate defendants that could 
survive a motion to dismiss on at least 
some of Thomas’s claims. The judge 
recommended dismissing the complaint 
against the MTA on the simplest of 
grounds: Thomas failed to allege that the 
MTA was his employer or to plead the 
factual basis for an argument that it was 
his joint employer, and as to asserting 
Monell liability against the state 
authority, he failed to allege an official 
practice or rule that was discriminatory, 
the judge finding that Thomas was 
apparently attempting to fix respondeat 
superior liability on the MTA for 
comments and actions by its employees, 
which doesn’t work in a claim against 
a government agency. Also, the judge 
found Thomas’ factual allegations fell 
short of describing actionable claims. 
As to Five Star’s motion to dismiss, 
the Magistrate found that the election 
of remedies doctrine under New York 
State and City civil rights law precluded 
this federal suit, because Thomas 
had filed complaints with the state 
and city agencies that are proceeding 
through the appellate process before a 
state forum. Although NYS and NYC 
differ from most other jurisdictions in 
allowing victims of discrimination to 
go to court directly without exhausting 
administrative remedies, they may be 
precluded from litigating in court if they 

first file charges and pursue them before 
the administrative agencies, which 
Thomas did here. (Consulting with a 
knowledgeable employment litigator 
before filing any charges or lawsuits 
would have prevented this problem, of 
course.) This was a very consequential 
finding, since Thomas’ hostile 
environment claim might plausibly 
state a cause of action under at least the 
City Human Rights law if competently 
pleaded.  Turning to the Title VII claim 
against Five Star, which the court 
found was not precluded by Younger 
abstention as the defendants had argued, 
the Magistrate found the complaint 
defective on pleading grounds. As 
to Title VII sex discrimination, the 
Magistrate noted that although the 2nd 
Circuit has ruled in Zarda that Title VII 
covers sexual orientation claims, it does 
not yet have a ruling on gender identity 
claims, but that Thomas had alleged that 
people perceived him as gay, so the court 
would not recommend dismissal on that 
jurisdictional ground. “The only adverse 
action alleged in the Complaint,” wrote 
Magistrate Lehrburger, “is Thomas’ 
termination; the other allegations do 
not demonstrate a material impact on 
the terms and conditions of Thomas’ 
employment. However, Thomas 
has failed to allege that sex was a 
motivating factor in his termination. By 
his own account, Thomas was late or 
absent to work multiple times (though 
Thomas denies he was responsible for 
these), and Thomas had interpersonal 
problems with multiple employees 
and supervisors. Thomas’ allegation 
that Valerio [the apprentice] stated 
that Thomas had been referred to as 
female, or that unidentified employees 
assumed a photo depicted Thomas’ 
lover, hardly leads to an inference 
that sex was a motivating factor in 
Thomas’ termination. Turning to hostile 
environment, the test under Title VII 
is that harassment of a sexual nature 
be sufficiently severe or pervasive to 
adversely affect the individual’s terms 
and conditions of employment. The 

Magistrate found that Thomas’ factual 
allegations fell short here as well, 
adding up to various stray comments 
which, even when totaled up and viewed 
as a whole, were not enough. “Even 
considering all the allegations against 
Five Star together, the Court is unable 
to infer that Thomas faced harassment 
of a quality or quantity that would 
cause a reasonable employee to find the 
conditions of his employment altered for 
the worse,” so the Magistrate concluded 
that his allegations did not state a hostile 
work environment claim under Title 
VII. Furthermore, Thomas’s failure to 
make a complaint, “whether formal or 
informal, relating to discriminatory 
employment practices by Five Star,” 
disqualified his retaliation claim. 
The only complaints he made, wrote 
the judge, concerned “interpersonal 
problems with other employees,” and 
thus did not count as protected activity 
under Title VII. Thomas had also 
asserted a Monell claim against Five 
Star, which was dismissed because Five 
Star is a private company, not a state 
actor, so a Section 1983 claim cannot be 
brought. Lehrberger mentioned another 
section of the Complaint, labeled 
“Facts,” which alleged a laundry list of 
wrongs, which the judge referred to as 
“conclusory allegations,” which, being 
“devoid of any factual basis, fail to ‘raise 
a right to relief above the speculative 
level,” and so should be dismissed. 
Because Thomas had already been 
given two opportunities to amend his 
complaint before the judge ruled on the 
defense motions, further opportunity 
to amend was not warranted, and the 
recommendation to Judge Nathan is 
to dismiss with prejudice. Thomas 
had separately filed a pro se lawsuit 
against Jeff Thurston, the assistant 
Superintendent at Five Star, alleging 
conspiracies against Thomas as well as 
discrimination, wrongful dismissal and 
constitutional claims, all of which were 
dismissed by U.S. District Judge Ronnie 
Abrams on June 10, 2019, in Thomas v. 
Thurston, 2019 WL 2420056 (S.D.N.Y.). 
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NEW YORK – Michael J. Pulizotto, an 
out gay man who was formerly the Chief 
Clerk of the Richmond County (Staten 
Island) Supreme Court, filed suit against 
the Administrative Judge for Richmond 
County, Justice Judith N. McMahon, and 
several other judges in administrative 
positions, as well as the NYS Court 
Officers Association and the Executive 
Director and Chief of Administration of 
the NYS Office of Court Administration, 
as well as the Chief of Department 
of Public Safety for the court system, 
asserting claims under 42 USC 1983, 
1985, and the NY State Human Rights 
Law. Pulizotto v. McMahon, 2019 WL 
3997681, 2019 U.S. Dist. LEXIS 143870 
(S.D.N.Y., Aug. 23, 2019). Senior U.S. 
District Judge P. Kenvin Castel ruled 
August 23 on motions to dismiss by 
Justice McMahon, the Court Officers 
Association, and two members of that 
Association. The motions were granted 
in part and denied in part. The main 
interest of the case for Law Notes 
is Pulizotto’s claims of harassment 
because of his sexual orientation and 
a claim that he was transferred out 
of Staten Island to a non-supervisory 
position, also motivated at least in part 
by his sexual orientation. Most of the 
opinion, however, goes to Pulizotto’s 
claims of mistreatment, harassment, 
discrimination and retaliation because of 
his actions as a whistleblower against his 
boss, Justice McMahon. The crux of this 
issue is that Justice McMahon’s husband 
became a candidate for Richmond 
County District Attorney, after which 
she received “written and verbal 
directives” not to exercise any authority 
over criminal matters and another judge 
was designated Acting Administrative 
Judge for criminal matters in Richmond 
County. In his role as chief clerk, 
Pulizotto became aware of activity by 
Justice McMahon which he believed to 
violate these directives, and he decided 
not to be quiet about it, leading to adverse 
consequences for him and, ultimately, 
his transfer out of the chief clerk job. 
Judge Castel granted dismissal of some 

of the claims related to this issue, and 
denied dismissal of others. The claim of 
harassment related to Pulizotto’s sexual 
orientation as against Justice McMahon 
focused on the tone of voice she used to 
speak to him (“exaggerated, effeminate 
tone while using homophobic hand 
gestures at a dinner attended by court 
staff” and requiring him to bring 
her coffee, “a task not within his job 
discrimination,” which he alleges “was 
motivated by animus based on his 
sexual orientation”). “Pulizotto fails to 
plausibly allege behavior by McMahon 
that is ‘so extraordinarily severe . . . 
to have altered the conditions of his 
working environment,” wrote Judge 
Castel, quoting from Cruz v. Coach 
Stores, Inc., 202 F. 3d 560 (2nd Cir. 
2000). Most of the allegations were 
directed at an individual who is not a 
defendant in this case, the president 
of the Court Officers Association. 
“Between May 2015 and September 
2017, the time period discussed in the 
Complaint, Pulizotto alleges four acts 
by McMahon giving rise to a hostile 
work environment,” wrote Castel, who 
asserted that Pulizotto’s assertion that his 
sexual orientation was a “determinative 
or motivating factor” in McMahon’s 
coffee orders was a “bare assertion” that 
did not “give rise to a plausible inference 
of discriminatory intent,” regardless of 
how Pulizotto objectively viewed it. He 
rejected Pulizotto’s attempt to depict 
McMahon being “upset” that Pulizotto 
did not thank her during a speech he gave 
at a Gay Pride Parade was an instance of 
“discriminatory intimidation, ridicule or 
insult,” and rejected holding McMahon 
responsible for false accusations by the 
Court Officers Association chief that 
Pulizotto was having an affair with 
a male co-worker or seeking sexual 
favors in the men’s locker room. The 
“most significant allegation” concerned 
McMahon’s behavior during the dinner 
where many co-workers were present, 
as described above, which Pulizotto 
called “openly mocking” his sexual 
orientation. Castel invoked the “isolated 

incident” meme that federal district 
judges routinely recite in rejecting the 
contention that a particular incident 
of this type supports a hostile work 
environment claim unless it reflects a 
frequently repeated behavior. Thus, the 
court dismissed this claim, and also 
dismissed the claim that Pulizotto’s 
transfer out of Staten Island could be put 
down to his sexual orientation. Clearly, 
his whistleblower activities (and the 
counts directed at that, which mainly 
survived the dismissal motions) were 
the issue here. Pulizotto is represented 
by Alan Serrins, Serrins & Associates 
LLC, New York City. 

NEW YORK – On August 19, 
U.S. District Judge Brenda K. 
Sannes (N.D.N.Y.) issued a lengthy 
“Memorandum-Decision and Order” in 
Orsaio v. N.Y.S. Dep’t of Corrections 
and Community Supervision, 2019 U.S. 
Dist. LEXIS 139745, 2019 WL 3891085, 
granting summary judgment to the 
employer on a lesbian employee’s sex 
discrimination and hostile environment 
claims but ruling that her retaliation 
claim “just barely” survived the motion 
for summary judgement. Regina 
Orsaio was employed as a Probation 
Officer out of the Utica office. Most 
of the opinion is devoted to detailing 
at excruciating length her narrative 
allegations concerning how she was 
mistreated and harassed throughout her 
career at NYSDCCS from 2006 until 
November 2017 when the narrative ends 
(she continues to be employed there, 
according to Judge Sannes’s opinion.) 
The court found many of her claims to 
be time-barred, a situation complicated 
by a dispute over whether her notice-
of-right-to-sue from the EEOC was 
received and whether her Complaint in 
the lawsuit was timely. Itemizing all her 
claims and the district judge’s individual 
analysis of them is beyond the scope 
of this brief report. Suffice to say that 
this reader found the opinion lacking 
in empathy for a person in the position 
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of Ms. Orsaio, apparently one of the 
few women in offices where she claims 
women (and especially lesbians) were 
ill-treated and subjected to ongoing 
harassment, not of a sexual nature as 
such, but because they are women, and 
lesbians to boot. (One of her allegations 
is that a co-worker told her that the boss 
did not like her “because she doesn’t like 
cock.”) She details how the principal 
supervisor, with whom she had been 
getting along alright, upon learning 
she was a lesbian exhibited continuing 
hostility and unfairness towards her in 
terms of her workload, schedule, and 
lots of petty things that added up to an 
unnecessarily high level of tension for 
her in the workplace. She attempted 
to improve her lot by obtaining 
polygrapher training, but then found 
the new workload overwhelming and 
evidently did not adequately master that 
job, reverting back to an ordinary parole 
officer position. She describes, towards 
the end of the narrative, upon her return 
to the Utica office from an office in 
Syracuse where she had been working, 
that she was given an isolated single 
office (whereas the other parole officers 
were housed in groups), perceived by 
her as shunning. The one claim that 
survived was her retaliation claim, 
which was grounded on the stupidity of 
her superiors giving her what she called 
the first negative written evaluation 
in her career shortly after she filed a 
discrimination claim. Then, to cover 
their tracks, they seized on a technicality 
(that the evaluation was not signed at 
appropriate times in the process) to 
adjust it to a “satisfactory evaluation” 
– without changing the derogatory 
narrative section – because somebody 
woke up to the idea that a bad evaluation 
at that point would appear retaliatory! 
So what’s left to this case, unless she 
successfully appeals the summary 
judgment on the discrimination claims, 
is a retaliation case – as is so often the 
case in employment litigation, where 
employers frequently seem unable 
to resist the temptation to respond to 

discrimination complaints with adverse 
personnel actions. Regina Orsaio is 
represented by Carlo A. C. de Oliveira, 
of Cooper Erving & Savage LLP, 
Albany, NY. 

NEW YORK – U.S. Magistrate Judge 
Ona T. Wang issued a Report and 
Recommendation to Judge Valerie E. 
Capronie, recommending dismissal of a 
complaint against Women in Need, Inc., 
which provides housing for homeless 
women referred by the New York City 
Department of Homeless Services 
(DHS), and WIN’s director, Christine 
Quinn, an out lesbian who is the former 
New York City Council President. The 
complaint was brought pro se by Mariah 
Lopez, a transgender woman who was 
assign to WIN after she complained 
about her treatment at Marsha’s House, 
a different homeless shelter for women. 
Lopez complained about being assigned 
to live in a women’s shelter that was 
not dedicated to housing transgender 
women, complaining that this would 
exacerbate the psychological difficulties 
attendant to her gender dysphoria and 
depression. Lopez v. N.Y.C. Dept. of 
Homeless Services, 2019 WL 3531955, 
2019 U.S. Dist. LEXIS 130931 (S.D. 
N.Y., Aug. 2, 2019). This complaint 
is part of a larger litigation in which 
Marsha’s House and DHS are also 
defendants. Judge Wang agreed that 
Lopez lacked standing under Article 
III to sue WIN and Quinn, as they had 
no control over the decision to assign 
homeless women to particular shelters 
and they did not operate a shelter that 
accommodates only transgender women, 
in any event. Even if there was standing, 
Wang concluded, the complaint failed 
to state a claim against WIN and Quinn 
under the Americans with Disabilities 
Act, the Fair Housing Act, or the New 
York State or City Human Rights Law 
(Local Law 3), or the constitution. The 
bad conditions about which Lopez 
complained all pertained to Marsha’s 
House (she never accepted housing at 

WIN) and the assignment policies of 
DHS. Lopez alleged that she asked 
Quinn to arrange for her to be assigned 
to a unit that did not include cisgender 
women, but this was not something that 
Quinn had authority to do, as the housing 
assignments are made by DHS, and no 
such facility was available in any event. 
Lopez had also alleged constitutional 
claims, but the court found that such 
claims could not be asserted against WIN 
and Quinn as they are not state actors. 
As to Lopez’s claims under the NYC 
Human Rights Law, which provides 
greater protection to transgender people 
than the state law or the ADA, Judge 
Wang found Lopez’s allegation that the 
WIN defendants violated the NYCHRL 
by its “forced placement of Trans 
identified individuals into . . . gender 
segregated facilities” failed to state a 
claim against defendants, who argued 
that they did not violate the law because 
they did not treat Lopez “differently” 
from other clients because of her gender 
identity. Wang wrote, “There is no clear 
language in Local Law 3 prohibiting 
transgender individuals from being 
housed with cisgender individuals. 
Local Law 3 strengthens protections 
to permit transgender individuals to 
participate in single-gender facilities 
and programs ‘consistent with their 
gender identity,’ despite objections from 
cisgender individuals. Plaintiff does not 
allege that the WIN Defendants denied 
her the ability to participate in their 
single-gender facility because of her 
gender identity. Nor does Plaintiff cite 
any case law, or language in Local Law 
3, that requires an entity to affirmatively 
create new facilities for use only by 
transgender women.” And, of course, 
Lopez’s problem is with DHS, which 
makes the housing assignments, not with 
WIN, which by contract must accept the 
assignments made by DHS.

PENNSYLVANIA – According to 
the complaint in Mack v. Mack, 2019 
U.S. Dist. LEXIS 135171, 2019 WL 
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3778064 (E.D. Pa., Aug. 12, 2019), 
at Thanksgiving dinner David Mack 
alleges he was confronted by family 
members who claimed that James Mack 
had told them that David was HIV-
positive and had been convicted of a sex 
offense in 2008. David, pro se, claims 
that he never revealed his medical status 
to any family members other than his 
mother, and that as a result of James’ 
alleged statements, “he has suffered a 
disconnect from his family, who have 
abandoned and alienated him. He also 
alleges his character and reputation 
have been blemished and he has been 
irreparably harm,” wrote Chief District 
Judge Juan R. Sanchez. The opinion 
does not mention whether David claims 
that the statements attributed to James 
are untrue. David sues in federal court 
for libel, slander and defamation, and 
seeks $250,000 damages for violation of 
his “Fed. Rights/Violation of Privacy.” 
Ah, pro se plaintiffs . . . Because David 
and James (whose relationship to each 
other is not mentioned by the court) 
both live in Philadelphia, there is no 
diversity basis for jurisdiction of the 
federal court, and the “Fed. Rights/
Violation of Privacy” claim (which 
the judge characterizes as a “federal 
constitutional claim” – no federal 
statute was invoked in the complaint) 
would not state a federal claim unless 
James was a state actor. While granting 
David’s motion to proceed in forma 
pauperis, Judge Sanchez, screening 
the pro se complaint, dismissed the 
“federal constitutional claim” for failure 
to state a claim, and dismissed the state 
law claims (without prejudice) for want 
or jurisdiction, suggesting that David 
pursue his claims in state court. 

PENNSYLVANIA – Two instructors 
employed by Friends’ Central School 
Corporation, which operates a Quaker 
private school, largely survived a 
motion to dismiss their employment 
discrimination lawsuit against the 
school in Eure v. Friends’ Central 

School Corp., 2019 WL 3573489, 
2019 U.S. Dist. LEXIS 130931 (E.D. 
Pa., Aug. 5, 2019). One plaintiff, Ariel 
Eure, is identified in the opinion by 
District Judge Petrese D. Tucker as a 
“gay African-American female”; the 
other, Layla Helwa, is a “gay female of 
Egyptian and Puerto Rican descent and 
a member of the Muslim faith.” The 
two were consulted by students to be 
faculty advisors to a potential “equal 
rights club” to be known as “Peace and 
Equality for Palestine” Club. Helwa 
suggested that the students invite Dr. 
Sa-ed Atshan, a Quaker professor at 
Swarthmore College, to speak at the 
school, the invitation was cleared with 
the administration, and Dr. Atshan 
accepted the invitation to speak in 
February 2017. Publicity about the event 
drew protests from students, parents 
and faculty members who believed that 
the program would be anti-Semitic, 
despite Dr. Atshan’s assurances that he 
could handle the topic in a “sensitive 
and nuanced” manner. Opposition 
continued to build until the school 
withdrew approval of the event, which 
led the students to plan a protest. 
Administrators warned the two teachers 
not to attend the protest, but they did, 
and things went downhill for them 
after that. They were suspended, filed 
an EEOC charge, were discharged, and 
filed this lawsuit, drawing the inevitable 
motion to dismiss. Their claim was 
discrimination because of race, color, 
sex and sexual orientation, with Helwa 
adding a religious discrimination 
claim, under both Title VII and 
Pennsylvania’s Human Relations Act. 
They also asserted tort claims. Ruling 
on the motions to dismiss, Judge 
Tucker allowed claims to proceed on 
discrimination because of race or color, 
as well as retaliation for their filing 
charges with the EEOC, and some of 
the tort claims. However, the judge 
dismissed the claims of discrimination 
because of religion or sex. As to sex, 
she wrote: “Sexual orientation is not 
an explicitly protected class under Title 

VII or the PHRA,” citing 3rd Circuit 
precedent. “Accordingly, a plaintiff 
may not bring a Title VII or PHRA 
action on the basis of sexual orientation 
alone, but is entitled to protection if 
the discrimination suffered is ‘based 
on gender stereotypes [and is therefore 
considered] sex-based discrimination,” 
citing district court decisions. But, she 
found, plaintiffs failed to allege any 
facts that would support an inference 
that their sex or sexual orientation 
was a factor in their suspensions or 
discharges, or the retaliation against 
them. “A plaintiff’s mere speculation 
that an employer would have treated her 
differently if she were not a member of 
a particular protected class does not 
sufficiently prove discrimination in the 
absence of evidence in the record,” wrote 
Tucker. From the court’s description of 
the factual allegations, it appears that 
the main reason for the two teachers 
being suspended and discharged was 
their insistence on attending the student 
demonstration when they were told 
not to do so. The race or color claim 
was based on allegations that white 
employees in similar circumstances 
had not been disciplined, but there 
were no factual allegations showing 
differential treatment in this regards 
based on sex or religion. The plaintiffs 
are represented by Mark Daniel 
Schwartz, Bryn Mawr, PA.  

TEXAS – U.S. Magistrate Elizabeth S. 
Chestney, screening a pro se civil rights 
complaint filed by a gay male prison 
inmate against “Walmart Store” based 
on an allegation that the chain of events 
leading to his incarceration was due 
to misconduct by Walmart employees 
because of plaintiff’s sexual orientation, 
found that the complaint was fatally 
deficient on several grounds, but instead 
of dismissing it outright, ordered the 
plaintiff, Taras Kerr, to file an amended 
complaint “clarifying his allegations 
and, to the extent possible, curing the 
Complaint’s legal deficiencies,” which 
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the judge describes. Kerr v. Walmart 
Store, 2019 U.S. Dist. LEXIS 144435 
(W.D. Tex, San Antonio Div., Aug. 
26, 2019). Suing under 42 USC Sec. 
1983, Kerr alleges this civil rights 
were violated because of his sexual 
orientation when he attempted to return 
a damaged backpack that he had bought 
at a San Antonio Walmart. He got into 
an argument with store personnel, which 
he claims left him so angry that as a left 
the store he got into a confrontation with 
a police officer resulting in Kerr being 
“shot four times, tasered, and drowned 
by the officer.” Well, not actually 
drowned, since he lives on. But he claims 
that confrontation put him into a coma, 
from which he awakened a week later 
to learn that he had sustained serious 
permanent injuries and been through 
several operations. He claims that the 
rude treatment of him by the Walmart 
employees was responsible for the “chain 
of events” resulting in his injuries. He 
seeks to sue Walmart in forma pauperis 
under 42 USC 1983 for violation of his 
civil rights. Wrote Judge Chestney, “an 
IFP plaintiff’s complaint is considered 
frivolous and is subject to dismissal if 
it is based on fantastic or delusional 
factual scenarios, relies upon a legal 
theory that is indisputably meritless, 
or fails to state a claim on which relief 
can be granted.” She itemized the legal 
deficiencies: (1) since Walmart is not a 
state actor, it can’t be sued under Section 
1983, which applies to constitutional 
and statutory violations committed by 
persons acting under color of state law; 
(2) although Title II of the federal Civil 
Rights Act of 1964 creates a federal 
cause of action for discrimination “on 
grounds of race, color, religion, or 
national origin” regarding “enjoyment of 
the goods, services, facilities, privileges, 
advantages, and acommodation so of 
any place of public accommodation,” 
Kerr’s complaint alleges he suffered 
discrimination because of his sexual 
orientation, which is not covered 
explicitly. (When Congress was 
considering the Civil Rights Act in 1964, 

the House of Representatives approved 
an amendment adding “sex” as a 
prohibited ground of discrimination, but 
only in Title VII, the employment title, 
not Title II. To this day, federal statutory 
general public accommodations law 
does not prohibit sex discrimination, 
although other statutes prohibit sex 
discrimination in credit, housing and 
some other specific situations. The 
judge notes that even if Title II had 
been amended to include “sex,” the 5th 
Circuit has taken the position that laws 
banning sex discrimination do not cover 
sexual orientation claims; see Wittmer 
v. Phillips 66 Co., 915 F.3d 328 (5th Cir. 
2019). This interpretative issue will be 
addressed by the Supreme Court during 
the October 2019 Term in the context of 
Title VII.); (3) the complaint does not 
allege facts from which one could infer 
that Walmart’s employees’ conduct was 
the proximate cause of the damages 
Kerr is claiming. Judge Chestney notes 
that under Neitzke v. Williams, 490 
U.S. 319 (1989), before dismissal of the 
complaint, plaintiff is entitled to amend 
to attempt to cure any deficiencies, so 
she orders him to attempt to do so. Texas 
law does not prohibit sexual orientation 
discrimination. The city of San Antonio 
does have a public accommodations 
provision (adopted in 2013) that bans 
sexual orientation discrimination that 
could apply to the Walmart store if 
it is located within the city limits. 
The credibility of his complaint is 
not helped by a damage claim of $42 
million against Walmart for alleged 
rude treatment by store employees and 
one employee grabbing Kerr’s arm in a 
manner that Kerr found offensive.

VIRGINIA – She who hesitates is lost. 
That is the lesson of Ayers v. U.S. 
Departments of Defense and Treasury, 
2019 WL 4145240, 2019 U.S. Dist. 
LEXIS 148810 (W.D. Va., Aug. 30, 2019), 
an appeal by Katherine Ayers from a 
Bankruptcy Court ruling against her in a 
dispute arising from her discharge from 

the Air Force ROTC program in 2008 
after she “came out” as a lesbian to her 
commanding officer. Under a contract 
she had previously signed with the Air 
Force when she accepted a scholarship 
upon being accepted to participate in the 
officer training program while a student 
and ROTC member, “homosexual 
conduct is grounds for disenrollment” 
from the Air Force ROTC program, and 
if disenrolled for that reason, she would 
be “required to repay all educational 
expenses expended on my behalf to 
the maximum extent permitted by 
law.” After disenrollment, the Defense 
Department decided to go after her to 
recoup the scholarship money. Those 
efforts went on over a period of years 
and several garnishment orders while 
she was subsequently employed as a 
doctoral graduate student at Virginia 
Tech. She requested debt forgiveness 
in August 2015, years after the Don’t 
Ask Don’t Tell policy had been lifted, 
but her attempts to get out from under 
the significant debt (ultimately stated as 
$42,683.67 by a debt collection agency 
used by the Defense Department) were 
unavailing, and she was even advised by 
the Treasury Department that her income 
tax refund for 2015 would be withheld 
against her debt to the government to 
repay the ROTC scholarship money. 
Finally she had enough, seeking to get 
the debt discharged in bankruptcy, and 
arguing in her “adversary complaint” 
filed on September 12, 2017, that the 
government’s decision to recoup was 
arbitrary and capricious and was based 
on her sexual orientation in violation of 
her 5th Amendment Due Process and 
Equal Protection rights. She argued that 
people who were disenrolled from Air 
Force ROTC for other reasons were not 
subjected to scholarship recoupment 
efforts. The Bankruptcy Court did not 
buy her argument, finding these claims 
time-barred, and U.S. District Judge 
Elizabeth K. Dillon agreed in her ruling 
on August 30. According to Judge 
Dillon, once Ayers was informed of the 
Defense Department’s determination 
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to recoup her scholarship expenses, her 
constitutional claims, if any, had accrued 
and the clock began to run. Waiting until 
2017 to try to assert the constitutional 
claims was far too late. The court also 
rejected her claim that the repeated 
recoupment efforts, garnishment, etc., 
constituted a continuing violation that 
would keep extending the limitations 
period. Ayers is represented by Mark 
Simmons Lewis, a Legal Aid attorney 
in Christiansburg, VA.

VIRGINIA – U.S. District Judge Michael 
F. Urbanski accepted a recommendation 
by Magistrate Judge Joel C. Hoppe to 
grant a motion by a federal contractor 
to dismiss a Title VII discrimination 
suit by a gay former employee who was 
allegedly discharged at the request of a 
supervisory employee of the contracting 
agency. Kinnett v. Key W + Sotera 
Defense Solutions, 2019 U.W. Dist. 
LEXIS 144637, 2019 WL 4618347 
(W.D. Virginia, Harrisonburg Div., Aug. 
26, 2019). This is the sort of complicated 
employment discrimination case that 
should not be attempted pro se, but 
Robert Kinnett filed suit without a 
lawyer, having been sent a right to sue 
letter by the Office of Federal Contract 
Compliance Programs (OFCCP) after 
that agency concluded that there was not 
enough evidence to support his claim 
that his discharge and the conditions 
under which he was working violated 
the contractor’s obligations under EO 
11246 (which expressly covers sexual 
orientation discrimination claims 
against federal contractors). According 
to Kinnett, shortly after he was assigned 
to work on a technology assignment for 
the FBI’s Business Operations Support 
Unit, he had a meeting at the instigation 
of the Unit’s supervisor, Timothy 
Willems, to “get to know” each other. 
According to Kinnett, Willems made 
comments leading Kinnett to believe that 
Willems is “very religious.” Willems 
asked Kinnett “what his wife did for 
work,” and Kinnett responded “that 

his husband was currently developing 
a kiln to heat treat firewood,” at which 
“Willems was unable to continue the 
conversation” and Kinnett “continued 
talking about his husband’s work until 
Mr. Willems was able to regain his 
composure.” Kinnett asserts that after 
this event Willems was basically out to 
get him and ultimately was able to get 
him discharged, in the interim making 
occasional comments that made Kinnett 
uncomfortable. Since Kinnett was not 
an FBI employee, his theory on the 
discharge is a variant of the “cat’s paw” 
theory that the Supreme Court had 
approved in the context of a different 
statute, by which the discriminatory 
intent of a person intending to effect 
the discharge is ascribed to the 
individual who discharged the plaintiff. 
Alternatively he argued FBI was a 
joint employer with Sotera. However, 
his home-made complaint was deemed 
insufficient by OFCCP, the magistrate 
judge, and ultimately Judge Urbanski 
(who was appointed to the District 
Court by President Obama). OFCCP 
informed Kinnett that he could file 
suit against Sotera under Title VII, 
which he did, alleging discrimination 
on the basis of religion and sex (sexual 
orientation). Not least of Kinnett’s 
problems on his Title VII claim was that 
he never directly told any supervisory 
employee of Sotera that he was being 
subjected to a hostile environment 
because of his sexual orientation or 
religion (the grounds that he sought to 
raise under Title VII), but rather that 
he felt the atmosphere at the FBI was 
hostile to employees of contractors. In 
his eventual Title VII suit, Magistrate 
Hoppe pointed out that “contractor 
employees” are not a “protected class” 
under Title VII. The lack of a specific 
religious and sexual orientation 
complaint to his employer provides the 
employer with a strong defense under 
Title VII. Kinnett had moved to have 
the court determine that the FBI was 
a joint employer in this scenario, but 
the court found insufficient factual 

pleading to support that. (OFCCP had 
found that Kinnett was fired because 
three FBI employees, not just Willems, 
had complained about his work.) As we 
often note, employment discrimination 
is sufficiently procedurally and 
substantively complex that it does not 
lend itself to successful pro se litigation 
except in the most obvious and clear-cut 
cases. One can sense from the court’s 
summary of the allegations that Kinnett 
might have had a valid claim, but did 
not take the steps required to preserve 
his claim against his employer, and was 
unable to express that factual basis for 
his claim with the specificity required 
by federal civil pleading standards.

WISCONSIN – A gay Mexican national 
has been living in the U.S. since he 
was about 13 years old.  He applied in 
2012 under DACA (Deferred Action 
for Childhood Arrivals) and was 
approved then, had his DACA status 
reapproved in 2015, but did not apply 
when the status expired for him in 2017 
(possibly because Trump announced 
his suspension of the program), and in 
the interim engaged in conduct leading 
to some criminal convictions, making 
him removable. But he was allowed 
to petition for asylum, and after a 
protracted proceeding an Immigration 
Judge issued written decision granting 
his motion for asylum on April 22, 
2019, based on his fear of persecution 
in Mexico stemming from his sexual 
orientation and his mental health. The 
government is appealing, the case has 
been briefed by both sides, and the Board 
of Immigration Appeals had yet to rule 
when the opinion under discussion here 
was issued on August 6. The plaintiff 
has been in ICE detention since he was 
deemed removable due to his criminal 
convictions and lack of citizenship 
status. In this action, he challenges 
his continued detention in light of the 
I.J.’s asylum decision, but U.S. District 
Judge William C. Griesbach found 
that the detention is authorized and not 
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unconstitutional. Indeed, the relevant 
statutory provision makes his detention 
while the government’s appeal is pending 
at the BIA mandatory because of his 
criminal record, deportability, and the 
likelihood that if released he would flee 
and seek to live under the radar. Torres 
v. Schmidt, 2019 WL 3574929, 2019 U.S. 
Dist. LEXIS 131401 (E.D. Wis., Aug. 6, 
2019). The plaintiff is represented by 
Mark M Fleming, National Immigrant 
Justice Center, Chicago, IL.

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

CALIFORNIA – People v. Sosa, 2019 
WL 3797960, 2019 Cal. App. Unpub. 
LEXIS 5329 (Cal. 4th Dist. Ct. App., 
Aug. 13, 2019), is one of a long string of 
California appellate decisions reversing 
HIV testing orders of convicted criminal 
defendants because the trial courts 
failed to make the necessary findings 
under the testing statute that the conduct 
of the defendant could have exposed the 
victim to HIV transmission. In this case, 
Carlos Enrique Sosa was convicted by a 
jury on six counts of committing a lewd 
act on a child under 14. While the Court 
of Appeal affirmed the conviction, it 
remanded for resentencing and further 
fact-finding concerning the HIV testing 
order. “At the sentencing hearing,” 
wrote Justice Fybel, “the trial court 
state to Sosa: ‘You are further ordered 
to submit to a nonconfidential AIDS 
testing as directed by the Department of 
Corrections.’ The court’s minute order 
states that Sosa was required to submit 
to AIDS testing as to all six counts. 
Neither the reporter’s transcript nor 
the clerk’s transcript reflects the trial 
court made a probable cause finding 
on any of the counts.” Even though no 
objection was made to the testing order 
at the trial, the court found that because 
“involuntary HIV testing is strictly 
limited by statute,” this did not preclude 
defendant from raising the issue on 

appeal, citing People v. Butler, 31 Cal. 
4th 1119 (2003). The court noted that 
under Butler, the appropriate remedy 
for an unsupported testing order is to 
remand for factual findings, because 
of the “serious health consequence of 
HIV infection.” “Here,” wrote Fybel, 
“counts 1 through 3 were based on Sosa 
touching K.D.’s vagina, kissing K.D. on 
the mouth, and caressing K.D.’s hair, 
respectively. Counts 4 through 6 were 
based on Sosa touching J.L.’s vagina 
on two occasions and kissing her on 
the mouth on one occasion. There is 
no evidence in this record showing that 
bodily fluid capable of transmitting HIV 
were transferred from Sosa to either 
of his victims and no probable cause 
assessment is contained in our record. 
The testing order must therefore be 
stricken, with the matter remanded to 
the trial court for further proceedings.” 
The relevant statute is Cal. Penal Code 
section 1202.1. The Court of Appeal 
appointed Steven A. Torres to represent 
Sosa. 

IOWA – Paul Dorr, who runs the 
“Christian” group Rescue the Perishing, 
was fined in Sioux County District 
Court upon being found guilty of 5th 
degree criminal mischief for publicly 
burning four children’s library books 
with LGB themes, which he recorded 
on a video and made available on-line. 
Dorr claimed his actions were a protest 
in reaction to a pride festival that was 
taking place in Orange City. According 
to testimony by an investigator from 
the Orange City Police Department, 
Dorr checked the four books out of 
the Orange City Public Library on 
October 6, and burned them on October 
19, rendering them damaged “beyond 
use.” The prosecutor had demanded the 
maximum fine under this misdemeanor 
charge, $625 and a 35% criminal penalty 
surcharge and court costs, but the trial 
court assessed the minimum fine of 
$65. After the sentencing Dorr issued a 
statement to the media: “My motive was 

to honor the Triune God in whom my 
faith resides and to protect the children 
of Orange City from being seduced 
into a life of sin and misery.” The trial 
was presided over the Magistrate Lisa 
Mazurek. Iowapublicradio.org.

MONTANA – The Supreme Court 
of Montana affirmed the conviction 
of Robert M. P. Mitchell for sexual 
intercourse without consent involving 
K.S., his teenage younger cousin. State 
v. Mitchell, 2019 MT 186N, 2019 Mont. 
LEXIS 298, 2019 WL 3562059 (Aug. 
6, 2019). Mitchell, who disputed the 
charges, claimed that K.S. fabricated 
the charges against him in the course 
of a heated argument with her father 
concerning her bisexuality. On appeal, 
he protested District Judge John A. 
Kutzman’s decision to exclude any 
evidence about K.S.’s bisexuality 
under the Rape Shield Law, and the 
judge’s decision to allow K.S. to read 
during her testimony the text of a self-
serving Facebook post that she wrote 
after her charge against Mitchell cause 
consternation in her family. Writing for 
the majority of the court, Justice Laurie 
McKinnon found that the trial court 
had properly balanced defendant’s fair 
trial rights as against the purpose of the 
Rape Shield Law to protection K.S., the 
alleged victim, from being turned into 
a virtual defendant through inquiry in 
open court about her sexual orientation. 
On the other hand, the court found 
that Judge Kutzman erred in allowing 
K.S. to read her Facebook post on the 
stand, as it was self-serving hearsay. 
However, the court concluded that this 
was a harmless error, and affirmed the 
conviction, over the strongly worded 
dissent of Justice Dirk M. Sandefur. 
Sandefur argued that the trial court 
should have allowed testimony about 
the subject matter of the argument 
between K.S.’s father and K.S. When 
the father saw from a Facebook post 
that K.S. had received a message from 
another girl stating that she loved K.S., 
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he confronted K.S., who confirmed that 
she and the other girl loved each other 
and that she identified as bisexual. In 
the course of the argument, the father 
asked “why she was acting out: Had 
someone sexually abused her?” She 
responded: “yes, her older cousin 
Mitchell had been sexually abusing her 
for years.” This charge led to a storm 
of Facebook posts by family members, 
and K.S.’s subsequent post explaining 
her feelings. While acknowledging the 
importance of the Rape Shield Law, 
Sandefur wrote: “Here, compelling 
circumstantial evidence exists that the 
alleged victim had a motive to falsely 
accuse the defendant of sexually 
assaulting her, i.e., that she did not make 
any allegation against the defendant 
until after her father angrily confronted 
her about her Facebook revelations 
regarding her sexual preference and 
a romantic attraction to another 
female and then questioned her as to 
whether her preference and attraction 
were the result of her being sexually 
abused. Whether the alleged victim’s 
allegations were credible or simply a 
means to avoid or deflect her father’s 
judgmental wrath, this crucially pivotal 
matter of evidentiary credibility was 
not for the District Court or this Court 
to determine – it was and should have 
been exclusively a matter for jury 
consideration and determination under 
the totality of the circumstances.” 
He argued that it was inadequate that 
the trial judge limited the pertinent 
testimony that her allegations “came 
in the wake of an unexplained abstract 
argument between the alleged victim 
and her father ‘about a Facebook 
message from another child.’ The jury 
could not possibly have felt the fervor 
and understood the intensity of the 
situation and the resulting magnitude 
of the victim’s motive to deflect or 
minimize her father’s judgmental 
wrath without knowing why he was so 
angry.” He also discounted the idea that 
discosure of her “Facebook revelations” 
about her sexuality would have 

“unfairly subjected her to humiliation 
or harassment under the facts and 
circumstances of this case. Without 
elaboration or reference to any actual 
sexual conduct, the revelations were no 
more than the victim’s own publicized 
affirmative assertion of a loving same-
sex attraction or relationship – hardly 
a sensationally provocative, improper, 
controversial, humiliating, harassing, 
or unfair matter in this day and age, 
particularly under the circumstances 
of this case.” Adding to the error found 
by the court in admission of K.S.’s 
subsequent self-justifying Facebook 
post, the dissent argued that the trial 
court’s errors “denied the defendant a 
fundamentally fair trial” and called for 
reversal and a new trial. 

TENNESSEE – The Court of Criminal 
Appeals of Tennessee affirmed the 
denial of a petition for post-conviction 
relief by burglar Ronnie Ingram, who 
was apprehended by police officers 
with stolen goods, which he confessed 
to having taken from houses in the 
neighborhood. When police showed 
up on the scene, Ingram tried to flee, 
leading one officer a merry chase that 
culminated when Ingram jumped into 
a backyard swimming pool, leading 
to a soggy struggle. Ingram was not 
finally apprehended until another 
officer arrived with a police dog. In the 
ensuing struggle in the pool with the 
police dog, Ingram, who later told the 
officers he was HIV-positive, was bitten 
repeatedly and ended up covered in 
blood. He told the officer with the dog 
that her dog would die from AIDS, and 
he spat in the face of the other officer 
who had given chase. (That officer has 
subsequently repeatedly tested negative 
for HIV.) He was convicted by a Shelby 
County jury on numerous charges, 
including “criminal exposure to HIV,” 
and was sentenced to almost 33 years 
in prison. He directly appealed only 
the sufficiency of evidence supporting 
his conviction for criminal exposure 

to HIV, and the court of criminal 
appeals reversed and dismissed that 
charge, convicting him instead on the 
lesser offence of “attempted criminal 
exposure to HIV,” which was more 
consistent with the evidence, remanding 
for resentencing. The petition for post-
conviction relief focused on his claims 
about the deficient performance of his 
trial counsel, so the new August 30 
decision by the criminal appeals court 
affirming the denial of post-conviction 
relief does not go into the merits of the 
HIV exposure issue. Ingram v. State of 
Tennessee, 2019 WL 4137429.

TEXAS – A “gay panic” type of defense 
failed in Ross v. State of Texas, 2019 
WL 3543578, 2019 Tex. App. LEXIS 
6749 (Tex. App., Dallas, Aug. 5, 2019). 
Jacob Nathan Ross, referred to as Jake, 
knew the victim, Michael Gyger, from 
when Jake was a child and Gyger was 
a neighbor of the Ross family. Ross’s 
father called on Gyger to be a friend 
and mentor to his son, but the father 
eventually soured on Gyger, perceiving 
him (correctly) to be gay. Eventually, 
however, it appears from some of the 
testimony in the opinion, after Ross split 
up with a girlfriend and had nowhere to 
stay, that he was in touch with Gyger 
who took him in, together with his dog, 
as a frequent guest in his apartment. The 
men developed a sexual relationship, 
and there was some evidence that 
Gyger was paying Ross, who did not 
necessarily identify as “gay,” for sex. 
Gyger had a male roommate (not a 
sexual relationship) who testified that 
he complained to Gyger that Ross and 
his dog were spending too much time 
in the apartment, which was starting to 
“smell like dog,” and secured Gyger’s 
agreement to tell Ross he had to leave. 
A few days later, Ross killed Gyger by 
shooting him in the back of his head 
while Gyger was sitting in a relaxed 
posture on the loveseat of his “leather 
living room set,” holding a bottle of 
alcohol in his lap, with the television 
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remote control at his side. According to 
the description of the murder scene, “a 
piece of his skull was on the floor behind 
the loveseat. There was ‘blowback’ of 
blood and skull fragments as far as the 
kitchen area of the apartment. Gyger’s 
hands were crossed, one over the other, 
and he looked ‘relaxed.’ There was no 
physical evidence of any struggle in 
the apartment.” The coroner found the 
cause of death was a gunshot wound 
to the back of his head and deemed it 
a homicide. The roommate had a gun 
which he kept at the bottom of a closet, 
unloaded with a magazine of bullets 
nearby. This was the murder weapon. 
DNA on the weapon showed Ross had 
handled it, then put it back in its “hiding 
place.” Ross fled the scene in Gyger’s 
car and went to his ex-girlfriend’s 
house, frantically calling out that he 
had shot Gyger and taken his car. The 
girlfriend’s ex-husband called the 
police and Gyger sped away, eventually 
to be apprehended after a chase. He 
confessed to the shooting but gave 
the police multiple stories about what 
happened, among them that Gyger had 
been trying to sexually assault him or 
that something had “snapped” inside 
him and he could no longer tolerate 
Gyger’s sexual attentions. At trial, 
Ross admitted to shooting Gyger, but 
tried to persuade the jury that this was 
a “sudden passion” case, which would 
have reduced the crime to a lower 
degree, but the jury was not convinced 
and convicted him on the murder 
charge. Ross was sentenced to 45 years. 
On appeal, he objected that the jury 
charge did not make clear to the jury 
that they had to be unanimous in order 
to find against him on the “sudden 
passion” issue, but the court of appeals 
found that the jury charge was sufficient 
in that the judge stated at the end of the 
charge that all the jury’s decisions had 
to be unanimous. The court also found 
that there was evidence in the record 
from which the jury could have reached 
its conclusions, thus “legal sufficiency 
to reject ‘sudden passion.’” 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a Civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

U.S. COURT OF APPEALS, 1ST 
CIRCUIT – This is the fifth time Law 
Notes has reported about pro se inmate 
Corey Bracey’s efforts to obtain federal 
civil rights damages for forceable 
extraction of his blood to test him for 
HIV and hepatitis after an altercation 
with a corrections officer.  The current, 
per curiam (not binding precedent) 
decision is the second time the case has 
been before the Third Circuit. In Bracey 
v. Huntingdon County, 2019 U.S. App. 
LEXIS 24783, 2019 WL 3936179 (3d 
Cir., August 20, 2019), it appears that the 
Court of Appeals has closed Bracey’s 
last open door.  Circuit Judges Kent A. 
Jordan (George W. Bush), Joseph A. 
Greenaway, Jr. (Clinton) and Richard L. 
Nygaard (Reagan) affirm the decision of 
U.S. District Judge Malachy E. Mannion 
dismissing Bracey’s federal claims 
and declining to hear his state claims 
(without prejudice). Briefly, the court 
decides that Bracy had all the procedural 
due process to which he was entitled 
in the state court prior to the blood 
draw. The taking was not sufficiently 
“shocking” to violate substantive due 
process. His right to privacy about HIV 
and health information under Doe v. 
Delie, 257 F.3d 309 (3d Cir. 2001), is 
subject to balancing under Turner v. 
Safley, 482 U.S. 78, 89 (1987); and the 
balancing here justifies the intrusion. As 
such, Judge Mannion properly ruled that 
the defendants were entitled to summary 
judgment.

CALIFORNIA – Last year, U.S. 
Magistrate Judge Dennis M. Cota 
dismissed the pro se Complaint of 

transgender inmate Tristain Crowder 
(a/k/a Candice Crowder) in Crowder 
v. Fox, 2018 WL 6068539 (E.D. Calif., 
November 20, 2018), reported in Law 
Notes (December 2018 at pages 639-40).  
Now, he rules on a motion to dismiss an 
amended complaint filed by counsel 
(and denies most of the motion) in 
Crowder v. Diaz, 2019 U.S. Dist. LEXIS 
140306, 2019 WL 3892300 (E.D. Calif., 
August 19, 2019). Crowder was severely 
assaulted by her ex-boyfriend in the 
prison mess hall, sustaining lacerations 
from a box cutter to her head, face, neck, 
ear, and hand. She says that she sought 
protection before the assault and that, 
during the attack, officers laughed at her 
and did not intervene. After returning 
from the hospital (where she received 
over 60 stitches), she was blamed for 
the assault and placed in segregation.  
Crowder alleges “systemic abuse” 
because of her transgender status, 
including retaliation for complaining; 
and she sues multiple defendants – 
from the Corrections Secretary, to the 
Warden, to line officers and unnamed 
“Doe’s.” It is impossible to relate the 
prolix opinion in this report. Judge 
Cota lists four broad claims: deliberate 
indifference to Crowder’s safety, both 
before and during the attack; denial 
of equal protection because Crowder 
is transgender; denial of due process 
because of violation of Prison Rape 
Elimination Act (PREA) standards 
and the state’s Corrections operations 
manual; and retaliation. Judge Cota 
rejects dismissal on exhaustion grounds 
under the Prison Litigation Reform Act 
(PLRA) because the failure to exhaust 
is not apparent in the Complaint and 
will be left for summary judgment.  
Crowder adequately pleads deliberate 
indifference to her safety. She told 
defendants about threats from her “ex” 
sufficiently to place them on notice. On 
the day of the assault, Crowder pleaded 
that defendants heard the “commotion” 
and ignored it. Their argument that 
they did not know Crowder herself 
was in danger is unavailing. Failure to 
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intervene at all – even if the object of 
the attack is not specifically known – is 
evidence to survive a motion to dismiss 
under Farmer v. Brennan, 511 U.S. 825, 
832, 837, 844 (1994) and numerous 
district decisions in the Eastern District 
of California cited by the court. Judge 
Cota spends many pages discussing the 
level of scrutiny for equal protection 
before settling on “heightened” 
scrutiny. For those needing a law 
review quality analysis for courts in 
their circuit, this opinion addresses 
discrete and insular minorities, history 
of discrimination, contributions to 
society, immutable characteristics, and 
political powerlessness. For those in 
the Ninth Circuit, the work has largely 
been done by SmithKline Beecham 
Corp. v. Abbott Labs, 740 F.3d 471, 474 
(9th Cir., 2014). Applying heightened 
scrutiny, Judge Cota finds that there is 
insufficient intent alleged against the 
Corrections Secretary or the Warden 
to show discriminatory animus in 
policies or procedures, including failure 
adequately to implement the PREA per 
federal regulations. The equal protection 
allegations of deliberate indifference to 
her safety also fail on the day of the 
attack, because Crowder does not allege 
that the officers knew the victim was 
transgender. Crowder’s allegations are 
sufficient, however, to state an equal 
protection claim against the defendants 
who investigated the assault incident 
(who showed transphobia) and the 
defendants who denied Crowder library 
employment (because they did not like 
“the look” her presence would portray).  
As to due process, Crowder was placed 
in segregation for only 8 days, ostensibly 
for her protection. This is insufficient to 
state a claim of “atypical and significant” 
hardship under Sandin v. Connor, 515 
U.S. 472, 481-84 (1995). Neither PREA 
nor California regulations create a 
liberty interest cognizable under the 
Fourteenth Amendment, nor do they 
confer standing on an individual to 
make such a claim. On First Amendment 
retaliation, Judge Cota recommends 

that the motion to dismiss be denied 
in part and granted in part, basically 
dismissing the higher-up defendants 
and sustaining the claims against the 
line defendants. For those wanting to 
pursue this at length, the discussion is 
deep. Defendants also filed a motion 
under F.R.C.P. 21 (misjoinder) to sever 
Crowder’s various claims into separate 
actions. Judge Cota recommends that 
this be denied. The discussion, again, 
is thorough, addressing transactional 
relatedness, commonality, and equity. 
Crowder is granted leave to file a 
second amended complaint, including 
to re-plead the equal protection and 
due process claims. Crowder, who filed 
pro se, was nonetheless represented by 
attorneys from Medina Orthwein, LLP, 
Oakland, at the hearing on defendants’ 
motions on June 26, 2019. 

CONNECTICUT – U.S. District Judge 
Stefan R. Underhill screens transgender 
inmate Kimorah Parker’s pro se 
complaint and allows her to proceed 
on claims of excessive force in Parker 
v. Corrigan Radgowski DOC Staff, 
2019 U.S. Dist. LEXIS 134298, 2019 
WL 3766476 (D. Conn., August 9, 
2019). Parker alleges that the events 
started when an officer denied her 
a “shaving razor,” as discrimination 
for being transgender, causing her to 
suffer “an emotional and mental health 
breakdown.” Her behavior (covering her 
cell window and sitting on the floor in 
a corner) admittedly caused the officer 
to summon mental health and other 
officers. [One has the distinct sense that 
something is left out here, but that is 
all there is in the Complaint about the 
beginning; and Parker does not mention 
her sexual identity again.]  Parker 
continues that the other officers forcibly 
removed her from her cell, causing her 
further distress, which they took as 
“resisting.” They “carried” her down a 
flight of stairs and then placed her in 
a wheelchair – from which she tried to 
stand, because of her upset. Eventually, 

she was “slammed” on the floor, with 
officers’ boots on her. Officers used 
mace, even though she was cuffed 
and not resisting. She says this was 
videotaped. Parker says she complained 
to supervisory officers and to the warden 
of the jail, but they “found nothing.” 
Judge Underhill analyzes the claims 
under the Due Process Clause of the 
Fourteenth Amendment because Parker 
was a pre-trial detainee at the time of the 
events. Darnell v. Pineiro, 849 F.3d 17, 
29 (2d Cir. 2017). The reasonableness of 
the force has both subjective (decision 
to use force) and objective (quantum 
of force) components. Kingsley v. 
Hendrickson, 135 S.Ct. 2466, 2473 
(2017).  The complaint has sufficient 
allegations of excessive force to proceed 
against the officers (except the officer 
who denied the razor, about whom 
nothing else is said and who did not 
participate in the use of force). The 
claim against supervisors (for failing 
“to investigate or seek corrective action 
after learning of the incidents”) will 
also proceed, under Wright v. Smith, 
21 F.3d 496, 501 (2d Cir. 1994); and 
Moffitt v. Town of Brookfield, 950 F.2d 
880, 885 (2d Cir. 1991). [Note: Often 
such claims are dismissed on the theory 
that any such failure did not cause the 
excessive force that preceded it; here, 
Judge Underhill will allow service, as 
well as discovery, since he set deadlines 
for both.]  Judge Underhill dismisses 
the Equal Protection claim based on 
transgender discrimination, finding it too 
conclusory, even for class of one theory, 
citing City of Cleburne v. Cleburne 
Living Ctr., 473 U.S. 432, 439 (1985) 
(denial of equal protection compared to 
similarly situated people); and Village 
of Willowbrook v. Olech, 528 U.S. 562, 
564 (2000) (class of one theory). Based 
on the allegations, Parker did not show 
how the use of force singled her out; 
and her Equal Protection claim was 
“entirely” conclusory. Judge Underhill 
also dismissed a claim of intentional 
infliction of emotional distress under 
Connecticut law.  The force, as alleged, 
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was not “so extreme and outrageous” 
as to go “beyond all possible bounds 
of decency,” nor was it “atrocious” or 
“utterly intolerable.” Miner v. Town of 
Cheshire, 126 F. Supp. 2d 184, 194 (D. 
Conn. 2000) (Connecticut law).  Finally, 
he denied appointment of counsel 
without prejudice. He did not issue an 
order that the videotape be preserved, 
although its mention in the opinion 
could be sufficient for a later argument 
of spoliation.

FLORIDA – This is probably the kind 
of vexatious inmate litigation some 
members of Congress had in mind 
when they voted to restrict prisoner 
litigation in the Prison Litigation 
Reform Act. In Ruffin v. Rawls, 2019 
WL 3752812 (M.D. Fla., August 8, 
2019), pro se inmate Anthony Ravon 
Ruffin joined numerous claims about 
conditions at several federal prisons 
over three years – none of which state 
a claim under constitutional law. U.S. 
District Judge Brian J. Davis dismissed 
the case earlier this year, with leave to 
file an amended complaint with claims 
related in time, place, and incidents. 
Ruffin filed an amended complaint 
suing nine defendants, with a 250-page 
memorandum in support. It does not 
comply with the court’s instructions 
and, there, is dismissed under F.R.C.P. 
41(b). Moreover, since Ruffin is 
attempting to extend a Bivens remedy 
against federal officers beyond the 
limitations of prior case law under the 
Fourth and Eighth Amendments [Bivens 
v. Six Unknown Fed. Narcotics Agents, 
403 U.S. 388 (1971), as limited by Ziglar 
v. Abbasi, 582 U.S. ___, 137 S.Ct. 1843 
(2017)], Judge Davis declines to extend 
it. One of Ruffin’s claims is that, as a 
heterosexual man, female officers are 
“arousing” his “inherent propensity to 
procreate.” Defendants, by agreeing 
to a consent decree limiting inmate 
sexual harassment of officers and staff 
– in other class action litigation brought 
by female officers – have violated his 

“liberty interest” in harassing women. 
[Really, he pleaded that.] Judge Davis 
found no such liberty interest. He 
dismissed the case without prejudice, 
but with a warning about “strikes,” if 
Ruffin files again.

ILLINOIS – A lot has happened in 
2 ½ short months in the transgender 
prisoner case of Tay Tay v. Jeffreys, 
2019 WL 3429162 (S.D. Ill., July 30, 
2019). Chief U.S. District Judge Nancy 
J. Rosenstengel put Tay Tay’s request 
for a preliminary injunction moving her 
from a mens’ to a womens’ prison on a 
fast track, setting a hearing for July 29th. 
Judge Rosenstengel ruled that Tay Tay 
could have limited discovery, including 
documents and a deposition of the 
chair of the “transgender committee.” 
In advance of the evidentiary hearing, 
officials involuntarily transferred 
Tay Tay twice: to a mens’ prison 
closer to the court (where she had 
experienced previous abuse) and then 
to an in-patient psychiatric hospital. 
The parties adjourned the hearing for 
a few days on consent, and Tay Tay 
filed an amended complaint asserting 
due process violations and First 
Amendment retaliation in connection 
with her transfers. In this opinion, 
Judge Rosenstengel allows the amended 
complaint to proceed. It includes 
previous claims of Equal Protection 
and Eighth Amendment violations 
,and violations of the Americans with 
Disabilities Act, plus a state law claim 
of intentional infliction of emotional 
distress. The hearing on the preliminary 
injunction will proceed this month. 
Judge Rosenstengel and Southern 
District of Illinois Judges Yandle and 
Gilbert have been at the forefront of 
transgender prisoner adjudication. 
See “Illinois Federal Judge Advances 
Two Cases on Transgender Prisoner 
Rights,” Law Notes (June 2019 at 
pages 22-3) (discussing other transfers 
sought – and occasionally won – from 
a male to a female prison). Tay Tay is 

represented by Uptown People’s Law 
and the MacArthur Justice Center, 
Northwestern University School of Law, 
both of Chicago. These counsel have 
represented other Illinois transgender 
inmates discussed in the June article.

ILLINOIS – Gay inmate Tom 
Walters filed a pro se complaint 
alleging discrimination based on 
sexual orientation and retaliation 
for complaining about it in Walters 
v. Baldwin, 2019 U.S. Dist. LEXIS 
139167, 2019 WL 3859884 (S.D. Ill., 
August 16, 2019). Chief U.S. District 
Judge Nancy J. Rosenstengel divided 
the complaint into five claims: equal 
protection; First Amendment, access to 
courts, failure to respond to grievance 
(under the Fourteenth Amendment), 
and Eighth Amendment harassment. 
Judge Rosenstengel then dismissed all 
five claims without prejudice, primarily 
because Walters failed to name in the 
body of the complaint any of the parties 
he named in the caption or to show how 
they individually violated his rights. 
Because Walters has leave to replead, 
Judge Rosenstengel does not address 
any of the claims on the merits, except 
to direct all future pleadings to refer to 
these five categories of claims. 

KENTUCKY – Transgender prisoner 
Isaiah Parrish Bentley, pro se, 
challenges Kentucky prison officials’ 
denial of hormone therapy for her 
gender dysphoria in Bentley v. Crews, 
2019 U.S. Dist. LEXIS 134099, 2019 
WL 3769633 (W.D. Ky., August 8, 
2019). Although she was diagnosed at 
an earlier Kentucky prison, officials at 
the Kentucky State Penitentiary say she 
“does not meet criteria.” Bentley alleges 
that current officials are not properly 
trained to evaluate her. Grievance 
documents attached to the Complaint 
refer to the absence of hormone 
treatment “while the client was in the 
community.” This suggests application 
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of a “freeze frame” policy denying 
Bentley a professional judgment that 
she can transition in the penal system, 
a policy that has been condemned as 
violating the 8th Amendment by many 
courts. The documentation further 
states that the “Therapeutic Level of 
Care Committee” has determined that 
Bentley does not meet the “criteria” 
for hormone treatment and that she is 
receiving “community standards” of 
care, without mentioning whether the 
Committee includes anyone qualified to 
opine on gender identity issues. Senior 
U.S. District Judge Thomas Banister 
Russell dismissed the case. [Note: 
Judge Russell also sits on the FISA 
and on the Alien Terrorist Removal 
Courts by appointment of the Chief 
Justice.] Judge Russell found that this 
dispute was a “mere disagreement” 
between patient and doctor that does 
not rise to deliberate indifference to 
serious medical needs, citing Westlake 
v. Lucas, 537 F.2d 857, 860 n.5 (6th 
Cir. 1976).  When, as here, the dispute 
is between two doctors and the patient 
has received some care, there is no basis 
to find deliberate indifference, citing 
Pyles v. Fahim, 771 F.3d 403, 409 (7th 
Cir. 2014); and Keeper v. King, 130 F.3d 
1309, 1314 (8th Cir. 1997). Once again, 
a pro se inmate cannot win this kind of 
case without counsel and an expert.

MAINE – This is the second report 
about medical care in the Maine prisons 
for pro se transgender inmate Walter 
William Moore, a/k/a Nicki Natasha 
Petrovickov. In the first report, about 
Moore v. Maine DOC,  2019 U.S. Dist. 
LEXIS 8979 (D. Maine, January 18, 
2019), reported in Law Notes (March 
2019 at page 50-1), U. S. Magistrate 
Judge John C. Nivison recommended 
granting summary judgment to 
individual defendants because Moore 
failed to exhaust administrative 
remedies under the Prison Litigation 
Reform Act, despite complaints over 
the course of three years. While 

normally a failure to exhaust would 
result in a dismissal without prejudice, 
Judge Nivison recommended summary 
judgment because future injunctive 
relief would be moot: Moore is already 
receiving hormones. “The record lacks 
any evidence to suggest that Defendants, 
having an established transgender policy 
and having determined that Plaintiff has 
a genuine medical need, would cease 
providing treatments after termination of 
this case.” There is thus no “reasonable 
expectation that the challenged conduct 
will be repeated following dismissal of 
the case,” citing Town of Portsmouth, 
R.I. v. Lewis, 913 F.3d 54, 59 (1st Cir. 
2016).  U.S. District Judge Nancy 
Torreson adopted the recommendation. 
Now, in Moore v. Maine Dep’t of Corr., 
2019 U.S. Dist. LEXIS 123359, 2019 
WL 3325785 (D. Maine, July 24, 2019), 
Judge Nivison recommends dismissal 
of the contractual defendants (Correct 
Care Solutions, LLC; and Correctional 
Medical Services, Inc.) for the same 
reason: Moore did not fully exhaust.  
One of the failures to exhaust dates back 
to 2004 – twelve years before Moore 
filed this lawsuit – when she did not 
appeal to the “third level,” even though 
she filed and fully exhausted many 
grievances in the interim between 2004 
and commencement of this case.  Claims 
against Correctional Medical Services, 
Inc., are moot because they no longer 
provide care at the prison. Claims against 
Correct Care Solutions, LLC, are moot 
because Moore is receiving care. Judge 
Nivison found that an “interdisciplinary 
team” met “regularly” with Moore 
to address “treatment protocols and 
requested accommodations, including 
providing her with certain clothing, hair 
removal options and personal grooming 
products, and to discuss security 
issues such as housing and pat-down 
protocols.” “The record does not reflect 
that Plaintiff filed a grievance regarding 
this course of treatment, wrote the 
judge. The opinion makes no effort to 
distinguish between “exhausted” and 
“non-exhausted” claims or to determine 

whether the defendants had notice of 
the gravamen of Moore’s objections to 
her treatment from the grievances she 
did exhaust.  Jones v. Bock, 549 U.S. 
910, 924 (2007), allows “exhausted” 
claims to proceed and emphasizes the 
importance of notice. Finally, Moore is 
not entitled to a court order for further 
evaluations under Kosilek v.Spencer, 
774 F.3d 63, 82-83 (1st Cir. 2014) (en 
banc). 

MISSISSIPPI – HIV-positive inmate 
Patrick Terrell Lawson, pro se, sued 
prison officials claiming deliberate 
indifference to his serious medical need 
for dietary supplements, to be available 
with his medication between meals. He 
had been receiving such supplements for 
two years, but he was denied renewal. 
Defendants stated that Lawson’s 
weight had increased and that it was 
sufficient if one of his medication times 
was moved to breakfast. In Lawson 
v. Woodland, 2019 U.S. Dist. LEXIS 
145372 (S.D. Miss., August 27, 2019), 
U.S. Magistrate Judge John C. Gargiulo 
ruled that defendants were entitled to 
summary judgment under the Eighth 
Amendment. Lawson did not support 
his deliberate indifference claim or 
contest the health staff’s reasons, except 
to argue that they did not “like” him 
and were motivated by budget concerns. 
Lawson failed to demonstrate that a 
physician had ordered the special snacks 
on a continuing basis once Lawson had 
achieved a normal body-mass-index. 
At most, this is a case of disagreement 
about treatment that is not actionable 
under Gibbs v. Grimmette, 254 F.3d 545, 
549 (5th Cir. 2001) [other Fifth Circuit 
citations omitted]. Plaintiff was given 
six months to provide evidence that 
his “snacks” were medically necessary 
under the circumstances, and he failed 
to do so. 

MISSOURI – Transgender prisoner 
Dwayne Robison, pro se, sues three 
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mental health defendants for confining 
her in solitary in Robison v. Sanderson, 
2019 U.S. Dist. LEXIS 142730, 2019 
WL 3969902 (E.D. Mo., August 22, 
2019). U.S. District Judge Audrey G. 
Fleissig finds that the case should be 
dismissed upon screening, but she 
allows Robison leave to file an amended 
complaint. The major flaw is that 
Robison sues the defendants in their 
official capacities only (as to two of 
them) and in no capacity (as to the third), 
yet she seeks damages and “to be placed 
back on mental health medication.” 
Under Eighth Circuit precedent, the “no 
capacity” defendant defaults to official 
capacity under Baker v. Chisom, 501 
F.3d 920, 923 (8th Cir. 2007); Johnson 
v. Outboard Marine Corp., 172 F.3d 
531, 535 (8th Cir. 1999). Damages 
against defendants in their official 
capacities amount to a suit against the 
state, which is barred by sovereign 
immunity. While injunctive relief could 
presumably be entered, Judge Fleissig 
finds that no Eighth Amendment claim 
is stated on the pleadings, because they 
are conclusory, vague, and suggest that 
Robison may be in solitary for her own 
protection. Robison admits that she was 
homophobically assaulted previously 
and that she has been sexually “active.” 
(This is perhaps a case of a plaintiff’s 
pleading too much as well as too little.)  
Since Robison claims that she was not 
given “a chance” to be in a double cell 
because of the defendants’ transphobia, 
she will be given a chance to amend 
her pleadings. Judge Fleissig explains 
the necessity that Robison recite in the 
Complaint what each defendant did or 
failed to do to violate her rights. 

NEW YORK – Pro se inmate Jonathan 
Jose Casanova sued eleven defendants 
for violation of his civil rights arising 
from a cell search in the course of 
which he alleges that he was stripped, 
severely beaten, sexually abused and 
harassed in Casanova v. Maldonado, 
2019 U.S. Dist. LEXIS 121730, 2019 

WL 3286177 (S.D.N.Y., July 22, 2019). 
Casanova claims that an officer opened 
his cell as part of a tier-wide search 
and that numerous officers entered 
his cell and set upon him, causing 
severe injury and PTSD. Following 
these events, Casanova was placed in 
solitary confinement for six months. 
U.S. District Judge Nelson S. Román 
grants a motion to dismiss filed by four 
of the defendants and denies it in part 
as to a fifth. The claims against the 
officers who alleged beat and sexually 
abused Casanova are not part of this 
decision.  Casanova’s sexual orientation 
is unknown. Only two of the dismissed 
claims warrant further discussion for 
purposes of Law Notes.  Judge Román 
rules that Casanova cannot proceed 
against the officer who merely opened 
the cell door because there is no 
allegation that she could have known 
of a risk that Casanova would be beaten 
and abused. The case proceeds against 
this officer, however, for failure to 
intervene once the beating commenced. 
“[L]aw enforcement officials have an 
affirmative duty to intervene to protect 
the constitutional rights of citizens from 
infringement by other law enforcement 
officials in their presence,” quoting 
Anderson v. Branen, 17 F.3d 552, 557 
(2d Cir. 1994). The officer must take 
reasonable steps to intervene [multiple 
citations omitted].  Judge Román does 
not specify what steps this officer should 
have taken to stop four other officers, 
but presumably that will be developed 
as the case progresses. The officer was 
not entitled to qualified immunity under 
Crawford v. Cuomo, 796 F.3d 252, 257 
(2015) (one incident sufficient for sexual 
abuse if severe enough); see also, Jean-
Laurent v. Wilkinson, 540 F. Supp. 2d 
501, 513 (S.D.N.Y. 2008) (right to be 
free of excessive force well-established). 
Claims against defendants relating to 
Casanova’s placement in solitary are 
also dismissed. Judge Román finds 
that confinement in solitary in a cell 
23 hours/day for six months is not, 
but itself, an “atypical and significant 

hardship” under Sandin v. Conner, 
515 U.S. 472, 482 (1995). Thus, there 
is no liberty interest to invoke the Due 
Process Clause. All dismissed claims 
are without prejudice. If Casanova 
can show that his time in solitary was 
“especially disgusting,” Judge Román 
says that he may state a claim, citing 
Sealey v. Giltner, 197 F.3d 578, 588 (2d 
Cir. 1999). 

NORTH CAROLINA – Transgender 
prisoner Kanautica Zayre-Brown is a 
post-surgical transgender woman in the 
North Carolina prison system. Until 
August of 2019, she was been classified 
according to her birth gender as male 
and confined in male prisons. Now, 
under intense pressure from the ACLU 
and others, North Carolina prison 
officials have agreed to transfer Zayre-
Brown to a women’s prison. Corrections 
has previously refused to acknowledge 
her as female and forced her to sleep and 
shower in the company of men. Although 
the move was accomplished without 
filing litigation, the threat of a lawsuit 
was part of the advocacy. Zayre-Brown 
is believed to be North Carolina’s first 
post-operative transgender prisoner. She 
is 37 and has identified as female since 
childhood. This report was compiled 
from a press release from ACLU staff 
attorney Sneha Shah and from reports in 
WestLaw, The Charlotte Observer, The 
Progressive Pulse, and Fox News.

OHIO – Pro se plaintiff Robert 
Fleischer is one of a group of inmates 
who attempted to bring a class action 
against Ohio prison officials for denial 
of their Eighth Amendment health 
care rights in Mason v. Eddy, 2019 
U.S. Dist. LEXIS 134550, 2019 WL 
3766804 (N.D. Ohio, August 9, 2019). 
Only Fleischer’s complaints for HIV 
treatment are relevant to this report for 
Law Notes. His claims are dismissed 
(along with the other plaintiffs) by 
U.S. District Judge Solomon Oliver, 
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Jr. Fleischer contended that, because 
of cost, medical defendants refused 
to provide him with an anti-viral drug 
that was recommended by a specialist 
after he was allergic to the drugs on the 
prison formulary.  He was eventually 
provided with this drug, but then he 
stopped taking it because of side effects. 
The doctor who recommended it refused 
to see Fleischer unless he resumed the 
medication. Judge Oliver ruled that 
this is a dispute between a doctor and 
a patient that is not actionable under 
the Eighth Amendment. By Fleischer’s 
own admission, he was provided with 
two anti-viral medications, both of 
which he stopped taking because of side 
effects.  “The prescribing of drugs by a 
physician which causes side effects does 
not constitute deliberate indifference.” 
Walker v. Abdellatif, 2009 WL 579394, 
at *7 (W.D. Mich. Mar. 5, 2009) (doctor’s 
choice to continue medication for 
Chron’s disease even though medication 
may cause allergic reaction involved 
the exercise of the doctor’s medical 
judgment and did not implicate a federal 
constitutional violation, citing Smith v. 
Sator, 102 F. App’x 907, 909 (6th Cir. 
2004)). Moreover, “the consideration 
of cost by prison officials in providing 
medical care to prisoners does not, per 
se, constitute deliberate indifference.” 
See Casanova v. Michigan DOC, 2011 
WL 4374457, at *3 (E.D. Mich., Sept. 
20, 2011) (collecting cases). Finally, the 
decision by the doctor that Fleischer 
must resume the medication before 
being seen again is a “medical judgment 
concerning Plaintiff’s HIV care, which 
the court will not second-guess.” For 
the same reasons, Fleischer is not likely 
to prevail on the merits and is therefore 
not entitled to a preliminary injunction.  
The case was dismissed, and an appeal 
“could not be taken in good faith.”

OKLAHOMA – Chief U.S. District 
Judge Timothy D. DeGiusti accepted 
the Report and Recommendation of 
U. S. Magistrate Judge Shon T. Erwin 

that pro se transgender prisoner Phoebe 
Renee Halliwell was not entitled to 
a preliminary injunction for medical 
care in Halliwell v. Allbauch, 2019 
WL 3716470 (W.D. Okla., August 7, 
2019). Halliwell was not entitled to 
preliminary relief under the standards 
for same under F.R.C.P. 65, as applied 
in Free the Nipple v. City of Fort 
Collins, 916 F.3d 792, 797-8 (10th Cir. 
2019). [Really! For those needing a 
break from Law Notes, the Free the 
Nipple litigation is must reading. It 
involves a challenge to a local ordinance 
banning upper body nudity in public 
for women only. It discusses female 
breasts, from Renaissance paintings to 
Victoria’s Secrets commercials, even 
musing whether women’s breasts “have 
greater ‘tactile sensitivity’ than men’s” 
– obviously without benefit of reading 
“The Joy of Gay Sex” (1977). The 
Tenth Circuit found that the plaintiff, 
an unincorporated association of 
female upper body nudists, was likely 
to prevail on an Equal Protection claim 
because men could legally strip to the 
waist. Thus, it affirmed the preliminary 
injunction.] Unfortunately, here, 
Halliwell was found not likely to prevail 
in her effort to compel a consultation 
with an “outside” transgender specialist. 
Judge DiGiusti reframed the relief 
sought: from provision of hormones to 
access to a qualified specialist, who can 
make a decision on hormones. Halliwell 
still loses. Judge DiGiusti finds that 
Halliwell’s submissions “tend to show 
she has . . . a serious medical condition, 
and Defendants have denied her medical 
treatment for it.” Magistrate Judge 
Erwin had earlier found that Halliwell 
stated an Eighth Amendment claim 
for prison officials allegedly falsifying 
her medical records and then denying 
care on that basis. 2019 WL 2612665 
(W.D. Okla, Jan. 15, 2019). Now, Judge 
DiGiusti focuses on that allegation 
in adopting the recommendation of 
denying preliminary relief. Thus, he 
writes, if Halliwell prevails on the merits 
of her claims, she would be entitled to 

correction of her records and treatment 
by the doctors, not necessarily to a 
consultation with an “outside” specialist. 
[The treatment would presumably come 
from the same doctors who allegedly 
falsified her records in the first place!] 
Thus, Halliwell is unlikely to prevail 
in terms of her request for preliminary 
relief because the “requested relief does 
not fit the harm allegedly caused by 
Defendants’ conduct.” Halliwell was 
not entitled to see a specialist under the 
Eighth Amendment, wrote DiGiusti, 
citing Duffield v. Jackson, 545 F.3d 
1234, 1239 (10th Cir. 2008). Judge 
DiGiusti also found that the injunctive 
relief sought was not “narrowly drawn,” 
as required by the Prison Litigation 
Reform Act, 18 U.S.C. § 3626(a)(2). 
This circularly reasoned decision does 
not cite to the Tenth Circuit’s most 
recent opinion addressing transgender 
hormone treatment, Lamb v. Norwood, 
899 F.3d 1159, 1162-3 (10th Cir. 2018), 
although Judge Erwin mentioned it in 
the R&R.

OKLAHOMA – Judicial screenings of 
pro se inmate complaints run the gamut.  
Sometimes, they are law-review-ish 
and seem like a law student’s summer 
intern project. Other times, like here, 
they cause one to wonder if someone 
has read the cases that are cited.  In 
Johnson v. Sanders, 2019 U.S. Dist. 
LEXIS 138653 (E.D. Okla., August 16, 
2019), two LGBT inmates – Lamone 
Morlee Johnson and Marquis Lashaun 
Porter – one gay; one transgender, sued 
alleging in part that they were retaliated 
against for trying to protect one another 
in an incident. Declining to screen the 
cases, U.S. District Judge James H. 
Payne severed them and ordered them 
to proceed separately with amended 
complaints. One would never know from 
the order that there is a circuit split on 
this point and that the Tenth Circuit has 
not yet ruled. Judge Payne cites Cremer 
v. Conover, 2009 WL 3241583, at *1 
(D. Kan. Oct. 1, 2009), as presenting 
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“similar circumstances.” It does not. 
In Cremer, the two plaintiffs sought to 
combine in one case claims that they 
were denied good time under a Kansas 
statute. The cases were dismissed 
because they sought relief only available 
in federal court under habeas corpus 
after individually exhausting state 
court remedies. The issue involving 
joinder of two plaintiffs relates to the 
Prison Litigation Reform Act and its 
screening and in forma pauperis rules. 
The Sixth Circuit has held, for example, 
that inmate plaintiffs need to pay only 
one filing fee collectively. Talley-Bey v. 
Knebl, 168 F.3d 884, 887 (6th Cir. 1999). 
The Third and Seventh Circuits require 
each inmate plaintiff to pay the fee in 
full or be granted in forma pauperis. 
Hagan v. Rogers, 570 F.3d 146, 155-
6 (3d Cir. 2009); Boriboune v. Berge, 
391 F.3d 852, 855-6 (7th Cir. 2004). 
The Eleventh Circuit requires each 
plaintiff to pay the fee; but it also forbids 
prisoners from joining as co-plaintiffs, 
because this would thwart the purposes 
of the Prison Litigation Reform Act. 
Hubbard v. Haley, 262 F.3d 1194, 1197-
98 (11th Cir. 2001). The Tenth Circuit 
has reserved the issue. Woodruff v. 
Wyoming, 49 Fed. App’x 199, 202 (10th 
Cir. 2002). For practitioners, the issue of 
joinder under F.R.C.P. 18 and 20 may be 
more important than the pro se rules on 
in forma pauperis. If, as appears to be 
the case here, LGBT co-plaintiffs are 
victims of the same retaliation for related 
incidents based on phobic animus, there 
is every reason for counsel to try to 
bring the claims together. The issues are 
more sophisticated than their treatment 
by Judge Payne. The Supreme Court has 
cautioned against judicial amendments 
to the normal rules of civil procedure 
to meet the supposed purposes of the 
Prison Litigation Reform Act. See Jones 
v. Bock, 549 U.S. 199 (2007) (exhaustion 
is an affirmative defense, not a pleading 
requirement). In this writer’s view, 
procedural problems posed by prisoner 
co-plaintiffs can be met by regular 
application of Rules 18 and 20 (and 

F.R.C.P. 21 on misjoinder), without the 
wholesale exclusion of prisoners as a 
group from being joint plaintiffs.

TEXAS – Gay inmate Segundo Bart 
Escobar sued for violation of his civil 
rights after he was raped in the Frio 
County Jail, in Escobar v. Frio County, 
2019 U.S.Dist. LEXIS 120031, 2019 WL 
3238900 (W.D. Tex., July 18, 2019). The 
lengthy Report and Recommendation 
[R & R] by U.S. Magistrate Judge 
Elizabeth S. Chestney recommends that 
Escobar’s claims go to trial in part and 
that the defendants be granted summary 
judgment in part. Escobar was known 
to the Jail, having been incarcerated 
there as many as a dozen times. His 
sexual orientation was also known, as 
was his history of abusing substances, 
detoxing in the jail, and suffering 
from serious mental health problems. 
While an adolescent, he lived with one 
of the defendants, who was related to 
Escobar by marriage. Just prior to his 
rape, Escobar was detoxing, and he was 
placed in a “tank” with other inmates, 
one of whom raped him while he slept. 
Defendants denied the rape occurred, 
saying he “did not appear” like he had 
been raped and that the blood on his 
clothes was “dried.” Escobar was not 
taken to an emergency room, and no 
rape kit was done. Escobar says he cut 
himself a few hours later. Defendants say 
they saw only scratches. Nevertheless, 
they bandaged Escobar’s wrists, put 
him in a suicide gown, and placed 
him in a “restraining chair.” A few 
weeks later, Escobar was incarcerated 
in the jail again. This time, he 
swallowed glass, requiring an extended 
hospital admission. Judge Chestney 
dismisses claims against the “Sheriff’s 
Department” because it has no “jural” 
status separate from Frio County, citing 
Darby v. Pasadena Police Dep’t, 939 
F.2d 311, 314 (5th Cir. 1991). She also 
dismisses negligence claims against the 
individual defendants under state law 
because, under the Texas Tort Claims 

Act, suits against officers for negligence 
in the course of their duties devolve 
into suits against the government entity. 
Tex. Civ. Prac. & Rem. Code § 101.106. 
Most of the substance of the opinion 
concerns qualified immunity. The R 
& R recommends that it be granted on 
the protection from harm claim and 
denied on the medical claims. As to 
protection from harm, Judge Chestney 
finds that there is insufficient proof to 
take the question to a jury because the 
placement of gay inmates in population 
with access to other inmates, “without 
more,” does not show deliberate 
indifference to a serious risk, citing 
Farmer v. Brennan, 511 U.S. 825, 834 
(1994).  Although the Fifth Circuit has 
denied qualified immunity when a 
transgender inmate was raped and made 
a “servant” for over a year – Johnson v. 
Johnson, 385 F.3d 503, 526–27 (5th Cir. 
2004) – the R & R faults Escobar for 
failing to show that defendants “knew 
of specific threats of violence from the 
inmate who ultimately assaulted the 
plaintiff.” Farmer specifically rejects 
this burden: the prisoner need not 
show that defendants “knew of specific 
threats of violence from the inmate who 
ultimately assaulted the plaintiff.” 811 
U.S. at 843. As to post-rape medical 
care and protection from self-harm, 
the facts are disputed. While the jury 
may not find Escobar credible, there is 
a jury question because medical care 
was not provided after the alleged rape 
and before the two incidents of self-
harm. Defendants also failed to follow 
Texas Department of Criminal Justice 
protocols applicable to reported rapes, 
rape kits, and medical and mental health 
follow-up, she found, citing McCorvey 
v. Styles, 607 Fed. App’x 375, 376–77 
(5th Cir. 2015). Although Frio County 
had policies about emergency care, 
protection of inmates, and rape follow-
up, there is a jury question as to whether 
the supervisors (including the sheriff 
and jail administrator) had trained 
subordinates properly to implement 
such policies, citing Smith v. Brenoettsy, 
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158 F.3d 908, 911–12 (5th Cir. 1998) 
[other Fifth Circuit cases omitted]. 
Going further, Judge Chestney finds 
that the failure to train may amount to a 
policy of not training attributable to the 
county as a municipal defendant, citing 
Hare v. City of Corinth, 74 F.3d 633, 
649 n.4 (5th Cir. 1998), and observing: 
“It is undisputed that Frio County 
promulgated a number of policies that 
would have governed the issues raised in 
this lawsuit—inmate rape and suicide—
but that [supervisory defendants] had 
never seen or been given these policies 
or been instructed on how to respond to 
a rape. “ In this writer’s experience, it is 
unusual for supervisory and municipal 
liability theories to survive summary 
judgment and go to a jury.  Objections 
to the R & R have been filed with U.S. 
District Judge David A. Exra. Escobar is 
represented by Dykema Gossett, PLLC, 
San Antonio.

WASHINGTON – This is the second 
report on purely procedural matters in 
the civil rights litigation of transgender 
prisoner Marco Santiago, claiming 
unconstitutional withholding of 
appropriate health care. In the first 
report, U.S. Magistrate Judge J. Richard 
Creatura struck some affirmative 
defenses but allowed an unusual defense 
claim that Santiago failed to mitigate 
damages by not seeking transgender 
care earlier. See Santiago v. Gage, 2019 
U.S. Dist. LEXIS 88059 (W.D. Wash., 
May 24, 2019), reported in Law Notes 
(June 2019 at page 42). Now, in Santiago 
v. Gage, 2019 U.S. Dist. LEXIS 125135, 
2019 WL 3387652 (W.D. Wash., July 
26, 2019), Judge Creatura issues an 
order compelling Santiago to answer 
six interrogatories seeking details about 
denials and delays in her treatment 
for gender dysphoria and how each 
defendant is responsible. Judge Creatura 
first rejects Santiago’s argument that the 
motion to compel is untimely because it 
was made on the last day of discovery. 
Next, he finds inadequate Santiago’s 

response that referred defendants back to 
her verified complaint and declarations. 
The level of detail is appropriate under 
Leer v. Murphy, 844 F.2d 628, 633 (9th 
Cir. 1988); and, it cannot be avoided by 
directing the “proponent to rummage 
through other documents,” citing 
Mulero-Abreu v. P.R. Police Dep’t, 675 
F.3d 88, 93 (1st Cir. 2012). 

WEST VIRGINIA – Gay prisoner Gary 
Lynn Christian brought a pro se civil 
rights case alleging that he was fired 
as a kitchen worker because of his 
sexual orientation and that he endured 
homophobia for six months leading 
up to his termination, in Christian v. 
Hale, 2019 U.S. Dist. LEXIS 136126, 
2019 WL 3801549 (S.D. W.Va., August 
13, 2019). U.S. District Judge Robert 
C. Chambers adopted the Report and 
Recommendation [R & R] of U.S. 
Magistrate Judge Cheryl A. Eifert, 
finding that Christian had “waived” 
de novo review by failing to make 
specific objections to the R & R – citing 
Orpiano v. Johnson, 687 F.2d 44, 47 
(4th Cir. 1982) – and that the R & R had 
no “clearly erroneous” mistakes. The 
court dismissed Christian’s complaint 
and “removes this case from the Court’s 
docket.” Not much can be gleaned from 
Judge Chambers’ summary disposition, 
but Judge Eifert’s 28-page opinion is a 
different matter – although it is difficult 
to follow, and this writer needed to 
read it three times to make sense of 
it. Most of Judge Eifert’s R & R is 
dicta. Christian foundered in trying to 
object; he wrote: “Did the court dismiss 
my case . . . could you please explain 
to me about proposed findings and 
recommendations . . . .” Judge Chambers 
noted Christian’s difficulty, but he found 
a waiver of objections anyway. Only 
2 of 3 defendants were served. Judge 
Eifert did not order that the defendants 
produce the missing party’s home 
address in camera to the U.S. Marshal 
and faulted Christian for not providing 
it, when there is no indication that he 

knew it. Judge Eifert’s R & R begins 
by addressing four non-dispositive 
issues: (1) a ruling on exhaustion of 
administrative remedies is “premature” 
under Ross v. Blake, 136 S.Ct. 1850, 
1855-9 (2016), because Christian may 
have exhausted “available” remedies in 
grieving his loss of job and getting it 
back; (2) food services is a “state actor” 
for purposes of § 1983, even though they 
are a private contractor; (3) defendants’ 
argument that Christian asserts 
respondeat superior liability is “without 
merit”; and (4) the Prison Litigation 
Reform Act’s requirement of a prior 
showing of physical injury in order to 
assert damages for emotional distress 
may not apply to motions to dismiss 
where the plaintiff alleges physical 
manifestations in his complaint. There 
is also no discussion in either opinion of 
Christian’s claim for “back pay” during 
the time he was removed from his job, 
or of his loss of seniority once reinstated 
(both small but significant in the prison 
world, and both considered redressable 
by equitable remedies). When Judge 
Eifert finally gets to the merits 
(somewhere around page 24 of 28), 
she finds that Christian has not stated 
an Equal Protection claim because 
another inmate (whom Christian does 
not identify as gay) was also fired when 
the two of them were allegedly smoking 
cigarettes in a kitchen storeroom. Thus, 
Christian “admits” that he was not 
singled out for termination because he 
is gay. The R & R therefore avoids the 
holding of Johnson v. Knable, 862 F.2d 
314 (4th Cir. 1988) (prisoner’s allegation 
that he was denied a job based on his 
sexual orientation states a claim under 
the Equal Protection Clause). Judge 
Eifert goes further. The R & R states: 
“Plaintiff implicitly indicates that other 
prisoners accused of using tobacco were 
terminated from their inmate work 
assignments; suggesting that smoking 
on the job typically leads to termination 
of inmate employees, regardless of 
the inmate’s gender, race, religion, or 
sexual orientation.” In this writer’s 
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opinion, somewhere in this thread of 
what Christian supposedly “admits,” 
“implicitly indicates” or is “suggesting,” 
the R & R loses the point that the 
nonmoving party is to be given all 
favorable inferences. Christian said his 
termination for smoking was pretextual.  
The inference is that the other “smoker” 
(regardless of sexual orientation) would 
have to be fired, too, or the pretext 
would be revealed. As to other inmates 
given tickets for smoking, Christian 
writes that they “were allowed to return 
to their job assignments.” This does not 
justify the broad adverse inference in the 
R & R. Finally, the opinion discusses at 
length that verbal abuse, by itself is not 
actionable under the Eighth Amendment. 
Christian alleges that the verbal abuse 
did not stand alone. It preceded and was 
evidence of the homophobic animus in 
his firing. Christian responded to (and 
largely prevailed on) all of the grounds 
defendants asserted in their motion to 
dismiss. The merits disposition was 
raised by the court. The Fourth Circuit 
case of Johnson v. Knable supports 
Christian’s claims on the merits. 

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

UNITED STATES DEPARTMENT OF 
EDUCATION – Under the guise of 
protecting the civil rights of students, 
the DoE’s Office of Civil Rights 
(OCR) has initiated an investigation 
into Connecticut’s policy that allows 
transgender high school student athletes 
to compete as the gender with which 
they identity when that differs from their 
gender identified at birth, according to 
an August 8 AP Sports News report. 
During the Obama Administration, 
the DoE took the position that under 
Title IX of the Education Amendments 
Act, schools may not discriminate in 
access to their programs based on a 
student’s gender identity, and circulated 

a letter to all school districts in the 
country announcing and explaining 
the policy. Many schools, in response, 
adopted policies of non-discrimination 
on this ground, while others resisted. 
The OCR investigated complaints of 
discrimination filed by transgender 
students, and supported their pursuit 
of legal redress. This changed when 
the Trump Administration “withdrew” 
the Obama Administration’s policy, 
short-circuiting a pending Supreme 
Court argument in Gavin Grimm’s 
case against a Virginia School District 
about restroom access, stating that this 
issue should be addressed at the local 
level and not taking a formal position 
on whether Title IX covers gender 
identity claim, but several months later 
Attorney General Jeff Sessions issued a 
memorandum in October 2017 stating 
the Justice Department’s position 
that laws banning sex discrimination 
do not apply to gender identity or 
sexual orientation claims. The OCR is 
apparently now taking up the opposite 
position, potentially lining up with 
cisgender students and parents who are 
challenging school districts that have 
adopted non-discrimination policies, 
focusing specifically on restroom and 
locker room access policies. In this case, 
however, a complaint was submitted 
to OCR by the Alliance Defending 
Freedom (that is, defending the freedom 
to discriminate about LGBTQ people 
because of the discriminator’s religious 
beliefs) on behalf of three cisgender 
girls who complain they are being 
discriminated against in track events 
where they have to compete with two 
transgender athletes who were identified 
as male at birth and they say have “male 
hormone levels and musculature.” The 
Connecticut Association of Schools-
Connecticut Interscholastic Conference 
says that its policy to allow transgender 
girls to compete in the gender with 
which they identify is required by the 
state’s anti-discrimination law, which 
expressly includes gender identity 
protection. According to the news 

report, Connecticut is one of seventeen 
states that now allow transgender high 
school athletes to compete “without 
restrictions,” according to Transathlete.
com, which monitors such policies 
nationwide. Seven states have policies 
that limit such participation to those 
who have completed gender transition 
and obtained new birth certificates. The 
remaining states lack formal policies.

UNITED STATES DEPARTMENT 
OF LABOR – Pursuant to President 
Trump’s executive order issued during 
his first year in office directing all 
federal departments to maximize 
religious freedom in the administration 
of their programs, the Department 
of Labor announced on August 14 
a new proposed rule for federal 
contractors that would expand the 
ability of employers receiving federal 
contracts to avoid current employment 
nondiscrimination requirements if the 
employers claim that compliance would 
substantially burden their free exercise 
of religion. The rule, proposed under 
the auspices of the Office of Federal 
Contract Compliance Programs, would 
create a major exception to the executive 
order requiring non-discrimination 
by federal contractors, which includes 
sexual orientation and gender identity as 
prohibited grounds for discrimination. 
Executive Order 13672, signed by 
President Obama in 2014, added gender 
identity to the list of prohibited grounds, 
which had included sexual orientation 
since the Clinton Administration. 
Presidents Bush and Trump have not 
withdrawn the anti-discrimination 
Order or issued a new one to supersede 
it. The first executive order on this 
subject, issued by President Lyndon 
Johnson in the 1960s, was focused on 
race discrimination, and had a religious 
exemption tracking that in Title VII 
of the Civil Rights Act, which allows 
contractors that are religious entities 
to prefer members of their religion in 
making hiring decisions. The newly 
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proposed regulation would broaden 
this beyond religious organizations 
to all contractors, and would allow 
them to take their religious beliefs and 
practices into account in deciding whom 
to hire and continue in employment, in 
effect allowing employers that have 
federal contracts to discriminate based 
on the employers’ religious beliefs. 
An employer who insists that their 
employees must comply with the tenets 
of the employer’s religious would 
specifically not be in danger of losing 
their federal contracts. Because of the 
preemptive effect of federal law, this 
would arguably deprive individuals 
living in states that ban employment 
discrimination because of sexual 
orientation or gender identity from 
being protected from discrimination on 
those grounds if the contractor asserted 
that their decisions were based on their 
religious beliefs. As such, the measure is 
criticized as inviting federal contractors 
to discriminate against LGBTQ people 
by reciting religious doctrine. Since 
it is a proposed regulation rather than 
a statute, it could be rescinded by a 
subsequent administration through 
the regulatory process. The measure 
was published for a 30 day public 
comment period, after which OFCCP 
is supposed to evaluate the comments 
before publishing a final regulation. 
Once the regulation is published, it 
can immediately be challenged as 
unconstitutional or inconsistent with 
existing statutory law in the federal 
courts of appeals, and such challenges 
are deemed highly likely.

CALIFORNIA – At the end of July, 
the legislature approved SB 233, a 
measure intended to protect people 
engaged in consensual sex work from 
being arrested when reporting violent 
crimes, and disallowing the prosecutors 
from using the presence of condoms 
as evidence that an individual was 
engaged in unlawful sex work.  In 
reporting on this development, Human 

Rights Campaign noted a survey of 
transgender individuals in which 80% 
of self-identified street-based sex 
workers reported having experience 
violence, and another survey, conducted 
in 2015, concluded that almost 90% 
of transgender people engaging in sex 
work or suspected of doing so, had 
reported being harassed, attacked, 
sexually assaulted or mistreated in 
some other way by police. * * * The 
Associated Press reported on August 
9 that city officials in Modesto denied 
an application to allow a so-called 
“Straight Pride” rally in a public park. 
A spokesperson for the city government, 
Thomas Reeves, said the permit request 
was denied out of safety concerns, 
because the group that applied had lost 
its liability insurance, and the parks 
department determined the event was 
not consistent with park use. However, 
Reeves indicated that the event could 
be allowed at a downtown plaza if the 
group proves it has appropriate liability 
insurance in effect. 

IDAHO – The Idaho Press-Tribune 
reported on August 20 that although 
the Idaho School Boards Association 
has recommended that school districts 
include gender identity and sexual 
orientation anti-discrimination rules in 
their personnel policies, only a third of 
the state’s school districts have formally 
adopted such policies.

ILLINOIS – Governor J.B. Pritzker 
signed legislation on August 9 providing 
that all schools in the state include 
“the role and contributions of lesbian, 
gay, bisexual, and transgender people 
in the history of this country and this 
state” in the history textbooks they 
adopt. The measure also directs the 
state’s Board of Education to publish 
an annual list of textbooks authorized 
for purchase that would comply with 
the statutory requirement. The measure 
states: “Each public school district 

and state-recognized, non-public 
school shall, subject to appropriations 
for that purpose, receive a per-pupil 
grant for the purchase of secular and 
non-discriminatory textbooks.” * * * 
Governor Pritzker has also signed into 
law S.B. 1378, which forbids excluding 
individuals from juries solely because 
of their sexual orientation or gender 
identity. A news report of the signing 
mentioned that the American Bar 
Association approved a resolution 
in 2018 calling on states to include 
LGBTQ people in jury service non-
discrimination protection, and noted 
that the 9th Circuit has ruled, in 2014, 
that such a policy was constitutionally 
required under the Equal Protection 
Clause. 

KENTUCKY – The Dayton, Kentucky, 
City Council voted 5-0 on August 
6 to outlaw discrimination because 
of employment, housing, and public 
accommodations because of an 
individual’s sexual orientation or gender 
identity. Dayton’s mayor observed 
that Dayton had become the twelfth 
Kentucky municipality to ban such 
discrimination, but there is much 
work to do because Kentucky has 419 
cities. Dayton is the first in “northern 
Kentucky” to enact such a ban, joining 
Louisville, Lexington, Covington, Vicco, 
Frankfurt, Morehead, Danville, Midway, 
Paducah, Maysville, and Henderson. A 
Fairness Bill to accomplish the same 
protections statewide has languished in 
the legislature for 20 years. The present 
version is co-sponsored by a quarter of 
the legislators. 

LOUISIANA – The Lafayette Parish 
School Board unanimously approved 
resolutions against bullying on August 
14 that specifically protects LGBTQ 
students. Multiple resolutions were 
approve, one specifically mentioning 
bullying because of a student’s sexual 
orientation or gender identity, another 
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more broadly condemning all bullying 
as defined in the resolution.  Lafayette 
Daily Advertiser, Aug. 15.

MARYLAND – The New York Daily 
News reported on August 16 that the 
Maryland State Board of Education 
was poised to adopt a formal policy 
requiring public schools in the state 
to include lessons about historically 
underrepresented populations, 
including LGBTQ people, in the 
schools’ curricula. Several dozen state 
legislators had joined in a letter to the 
Superintendent of School on July 29, 
referencing the Stonewall Riots and 
arguing that it was possible to “find 
room” in the curriculum “to ensure 
that we are teaching the complete story 
of America.” The organizer of the 
letter, House Delegate Eric G. Luedtke, 
indicated that he had heard from the 
department that they would issue a 
formal response soon. 

MICHIGAN – An insensitive comment to 
a gay worker has led to Agustin Arbulu, 
who was director of the Michigan 
Civil Rights Commission, losing his 
job. Arbulu led the Commission in 
side-stepping the legislature’s refusal 
to ban anti-LGBTQ discrimination by 
adopting a formal interpretation of the 
state’s ban on sex discrimination to 
include sexual orientation and gender 
identity. The Michigan commission 
was reportedly the first in the nation to 
take such a step. According to a recent 
investigation of a complaint by an 
employee of the agency, Arbulu made 
sexually inappropriate comments while 
outside a “May listening session” at a 
middle school. The gay state worker, 
who was attending the event with 
Arbulu, said Arbulu told him to look at 
a woman and “check out her ass.” When 
the worker told Arbulu the comment 
was “inappropriate,” Arbulu responded 
that the worker “would not understand 
because he did not like women.” 

Although the Attorney General released 
a memo stating that this one incident did 
not create a hostile work environment, 
the Chair of the Commission responded 
to lobbying by the governor and civil 
rights groups and dismissed Arbulu. 
BloombergLaw, Aug. 28.

NEW YORK – The New York City 
Commission on Human Rights has 
approved a settlement of a complaint 
filed by the NYC Anti-Violence 
Project on behalf of Stevin Bonifacio, 
a transgender homeless man who 
encountered discrimination because of 
his gender identity in the NYC shelter 
system. When he lost his job and 
housing, Bonifacio went to the City’s 
Department of Homeless Services 
Men’s Intake Shelter in June 2015 and 
was placed in a “permanent” shelter at 
a Quality Inn through Acacia Group, 
a contractor with DHS, which rejected 
him when he told an intake specialist 
that he is transgender. He was bounced 
around among seven shelters and 
eventually got the Anti-Violence to 
champion his case against DHS at the 
Human Rights Commission. Under 
the settlement, DHS will adopt and 
implement a non-discrimination policy 
for transgender clients, implement 
training, update its Peace Office Guide 
to require appropriate public pronoun 
usage (to avoid “outing” transgender 
clients, among other things), require 
Acacia, in particular, to have a staff 
LGBTQI Housing Specialist position 
that will exist for at least three years 
and to keep records on gender-based 
discrimination and report twice a year 
to the Commission. Press release from 
NYC Anti-Violence Project, Aug. 13.

NORTH CAROLINA – Governor Roy 
Cooper issued an Executive Order 
on August 2 directing the state’s 
Department of Health and Human 
Services to end the use of any federal or 
state funds to pay for conversion therapy 

for minors.  Executive Order No. 97 
says that “being LGBTQ is an innate 
quality and is not a disease, disorder, 
illness, deficiency or shortcoming,” and 
focuses particularly (but is not limited 
to) the state’s Medicaid and Health 
Choice programs. The Order also urges 
any agency that is not under Executive 
Branch authority to follow suit. The 
Order recites the long list of professional 
health care associations that have 
condemned the practice, and is titled 
“Protecting Minors from Conversion 
Therapy.” Because of substantial 
Republican majorities in both houses 
of the state legislature, a statutory ban 
cannot be enacted at present.

OHIO – The Newark, Ohio, Fair 
Housing Board dismissed a sexual 
orientation housing discrimination 
complaint against the St. Vincent de 
Paul Housing Facilities, brought by a 
lesbian couple who were “forced to leave 
their apartment.” Newark’s fair housing 
ordinance includes sexual orientation as 
a prohibited ground of discrimination. 
The Board accepted St. Vincent’s 
argument that the women were asked to 
leave because the facility did not permit 
unmarried couples to share housing 
units, not because of the women’s sexual 
orientation. The news report about this 
ruling in the Newark Advocate (August 
17) did not mention whether St. Vincent 
would allow same-sex married couples 
to live at their facility, but reported that 
the attorney for the couple complained 
that the Board refused to hear testimony 
contradicting the testimony of St. 
Vincent’s director. The news report did 
not mention any claim for a religious 
exemption from compliance with the 
ordinance. 

OKLAHOMA – Freedom Oklahoma, 
the state’s LGBT rights advocacy 
group, has reported that the Norman, 
Oklahoma, City Council voted on August 
27 to change the city’s employment 
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laws to include sexual orientation and 
gender identity. Freedom Oklahoma 
says that Norman is the first city in 
Oklahoma to “approve comprehensive 
nondiscrimination protections for 
LGBTQ residents in employment, 
housing, and public accommodations.” 
The vote was 7-1. Outdaily.com, Aug. 28.

PENNSYLVANIA – The city of 
Pittsburgh has added gender identity 
and gender expression to the prohibited 
grounds of discrimination in the city, to 
become effective immediately. Another 
measure to require employers to provide 
paid sick leave was passed years ago 
but has not come into effect because it 
was tied up in litigation over whether 
the city had the authority to legislate on 
the matter. The Pennsylvania Supreme 
Court finally answered affirmatively on 
July 17, but the city’s Human Relations 
Commission must passed regulations 
for the measure to take effect, 90 days 
after the regulations are published. 

RHODE ISLAND – Governor Gina 
Raimondo announced that she has 
asked the Division of Motor Behicles 
and the Department of Health to explore 
that procedural and technical changes 
will be necessary to allow a third, non-
binary gender option on driver’s licenses 
and birth certificates. Raimondo stated 
her hope that such measures could be 
implemented “within the next year.” 
The National Center for Transgender 
Equality reports that a dozen states 
allow a gender-neutral option on driver’s 
licenses. Allowing birth certificates 
to be reissued with a gender neutral 
designation is a bit less common. 

TENNESSEE – Lambda Legal, the 
Tennessee Equality Project, and the 
Domestic Violence & Sexual Assault 
Center of Rutherford County have 
collaborated on a complaint filed 
August 27 with the Tennessee Board 

of Professional Responsibility, seeking 
professional discipline for Coffee County 
District Attorney Craig Northcott, 
following up on Northcott’s public 
statements that he does not file domestic 
assault charges if the violence occurs 
between same-sex spouses because 
he does not recognize “homosexual 
marriage.” He has also stated that he 
would not prosecute county clerks who 
refuse to issue marriage licenses to 
same-sex couples. The letter goes into 
detail on provisions of the Tennessee 
Rules of Professional Responsibility that 
Northcott has announced he will violate. 
The Tennessee rules include sexual 
orientation among prohibited grounds of 
discrimination by members of the bar, 
including rules covering the professional 
duties of prosecutors. The letter was 
provoked by statements Northcott made 
as part of a presentation at a Bible 
Conference in 2018, which was recorded 
and exhibited on youtube.com. 

INTERNATIONAL NOTES
By Arthur S. Leonard

AUSTRALIA – Australia’s Civil and 
Administrative Tribunal ruled that 
Julie Passas, a councilor at Sydney’s 
Inner West Council, must page a 
$2500 (Australian dollars) fine for 
“homosexual vilification,” based on 
her actions and remarks in response 
to a neighbor hanging a rainbow flag 
from his balcony. Daniel Comensoli 
displayed the flag to celebrate the 
nationwide vote for marriage equality 
in 2017. Comensoli charged that Passas 
had accosted him about the flag being 
“offensive to my culture and religion,” 
and shared this on his facebook.com 
page. “After standing my ground and 
telling her that I would not take it down,” 
he wrote, “Passas shouted for the whole 
apartment complex to hear that only 
‘until [I] could breastfeed and have 
children,’ should I be afforded the right 
to marry.” When police spoke to Passas, 

she told them that the flag was “as 
offensive as the flag of ISIS.” Comensoli 
has since moved from that apartment 
complex, but sought compensation 
from Passas for “unlawful homosexual 
vilification.” The tribunal awarded him 
25% of what he demanded, and required 
Passas to issue an apology in the local 
newspaper, calling the marriage equality 
vote “an historic day” and admitting 
that she “publicly yelled abused at Mr. 
Comensoli.” See what is possible in a 
country without a First Amendment? 
The Australian constitution does not 
provide explicit protection for freedom 
of speech. The Advocate, August 6. * * * 
Cricket Australia announced on August 
7 that it will adopt a policy for inclusion 
of transgender and gender diverse people 
in “elite and community cricket,” giving 
transgender players “a path towards 
eligibility to play for Australia” in 
international competition. Sportz Power, 
Aug. 8. * * * The Victoria Legislative 
council approved an amendment to the 
Registration Act making it possible for 
transgender and gender diverse people 
to change the legal gender on their birth 
certificates. The vote was 26-14 in the 
upper house. Out in Perth, Aug. 28.

BRAZIL – The website screendaily.
com reported August 21 that Ancine, 
the national film agency, was forced 
to cancel government investment in an 
LGBT-themed TV series on the personal 
orders of President Jair Bolsonaro, an 
out and avowed homophobe. The series 
is planned to focus on a gay black man 
living in the suburbs of Brasilia, the 
capital, and have already been approved 
for a financing grant. Bolsonaro 
criticized projects with “sexual diversity 
content” in a Facebook Live appearance, 
saying he did not understand the need to 
make a production “to show the reality 
lived by black homosexuals in Brasilia 
or the private life of whoever it is,” and 
announced that the project “got sacked.” 
Several other projects that were pending 
for approval involving LGBT characters 
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or issues are likely to be denied as well, 
as the president appears to have moved 
to take personal control over state arts 
funding decisions.

CANADA – The Hamilton Spectator 
reported that Ontario’s Court of Appeal 
had reversed the murder conviction of 
Steven Boone on charges that Boone, 
who is HIV-positive, had tried to 
infect his sexual partners. Boone was 
convicted of “attempted murder.” The 
Court of Appeal faulted the trial judge’s 
charge to the jury on the mental state 
of the defendant necessary to sustain a 
conviction on this charge. According to 
the Court of Appeal, the judge should 
have explained to the jury that in order 
to convict on attempted murder, it 
would have to find either that Boone 
intended to kill his sexual partners 
through his actions, or that he thought 
their death from AIDS was a “virtually 
certain consequence” of acquiring an 
HIV infection. At the same time, the 
court upheld Boone’s conviction on 
the charge f aggravated sexual assault, 
and still to be determined are charges 
of “administering a noxious thing.” The 
prosecutors claimed that Boone had set 
out to infect his partners by lying about 
or failing to disclose his HIV status. The 
partners are all teenage men; Boone 
was 28 when he learned he was HIV-
positive. Evidence included texts sent 
by Boone about infecting young men 
with HIV and describing lying to his 
partners about his status and sabotaging 
condoms. His lawyers argued the texts 
were “fantasies” and “role-playing” 
exchange between people who found 
the stories sexually arousing. There 
are four anonymous complainants, 
whose identities are protected by a ban 
on publication of the names of sexual 
assault victims. 

CHILE – NoticiasFinancieras-
English reported on August 8 that 
the Chile Court of Appeal ordered 

a health insurance company to 
“depathologicalize transsexuality” in 
defining coverage in its health plans, 
and to give all people equal attention, 
regardless of their gender identity. The 
court rejected an argument by a lawyer 
for isapre Hive (isapre is an acronym 
used to identify insurance providers in 
Chile) that transsexuality was a disease, 
invoked to justify a reduction in benefits 
for a young transgender man. The court 
held that this treatment violated the 
constitutional right of equality before 
the law. 

CHINA – The South China Morning 
Post reported on August 9 that a same-
sex couple married overseas is taking 
advantage of a new policy allowing them 
to register as each other’s legal guardian 
with the Beijing Guoxin Notary 
Public Office. Although their overseas 
marriage is not formally recognized 
by the government, becoming mutual 
guardians will allow them to make 
their partners beneficiary of their wills 
and confer other legal protections. This 
couple, together for ten years, decided to 
file guardianship papers so they can act 
as legal guardians for each other as they 
age. Before the Beijing case, the Post 
reports, more than 10 LGBT couples in 
other cities had undergone procedures 
to get guardianship certificates. A 
spokesperson for an LGBT rights group 
said that the procedure has been available 
for some time, but only recently have 
some same-sex couples sought to take 
advantage of it. * * * A parliamentary 
spokesperson stated that “limiting 
marriage to a relationship between a man 
and a woman will remain China’s legal 
position,” reported Reuters on August 
21. This was in a response to a question 
whether China might follow the lead of 
Taiwan in allowing same-sex marriage, 
as China claims Taiwan as part of its 
country despite independent rule there. 
“This rule suits our country’s national 
condition and historical and cultural 
traditions,” said Zang Tiewei, speaking 

for the legal affairs commission. “As 
far as I know, the vast majority of 
countries in the world do not recognize 
the legalization of same-sex marriage.” 
Although China does not have criminal 
provisions against consensual gay sex, 
heavy-handed censorship is exercised 
over public events by the LGBT 
community. 

FRANCE – The government has drafted 
and means to pursue enactment of a law 
that would open up access to alternative 
reproductive technologies for lesbian 
couples, reported the Associated 
Press on August 8. The draft bill calls 
for the national health care system 
to cover the cost of four rounds of 
assisted reproduction per pregnancy 
for all women up to an age limit not 
yet determined, and allows children 
conceived with donated sperm to find 
out the donor’s identity on demand when 
they reach age 18, thus reversing the 
strict confidentiality for sperm donors 
under existing French law. 

HONG KONG – The Hong Kong 
government amended its rule book to 
allow same-sex couples to file joint tax 
returns, according to a July 9 report by 
the South China Morning Post. The 
change came hard on the heels of a June 
ruling by the Court of Final Appeal in a 
case brought by a gay senior immigration 
officer, Angus Leung Chun-kwong, 
protesting the government’s denial of 
spousal benefits to his husband, Scott 
Adams, and U.K. national to whom he 
was married (outside of Hong Kong, of 
course, since the City does not license 
same-sex marriages – yet). Jerome Yau, 
co-founder of Hong Kong Marriage 
Equality, a local civil rights group, 
praised the ruling but said more work 
needed to be done, since this tax benefits 
was not extended to same-sex couples in 
Hong Kong civil partnership, only those 
who were legally married to a same-sex 
partner. 
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INDIA – The Lok Sabha (lower 
house of the Parliament) approved 
the Transgender Persons (Protection 
of Rights) Bill, 2019, on August 5, 
amidst protests from transgender 
rights groups that the text of the bill 
was not made public prior to the vote. 
There is ongoing criticism of bills that 
have been introduced on transgender 
rights in response to an India Supreme 
Court ruling that transgender people 
are entitled to recognition of their 
gender identity and protection from 
discrimination, as the government has 
included such “poison pills” in the bills 
as requiring transgender people to reside 
with their families and prohibiting 
begging, which is an important means of 
support for transgender people who have 
been unable to secure jobs. * * * Tamil 
Nadu has become the first state in India 
to ban sex reassignment surgeries for 
intersex infants, and important human 
rights advance. This development 
followed on the Madras High Court’s 
direction to the Department of Health 
and Family Welfare in April to issue 
an order “enshrining the mandate of 
the Supreme Court.” Reassignment 
surgeries on infants will be allowed only 
in medical emergency situations after 
the recommendations of a committee 
comprising a pediatric surgeon or a 
urologist, an endocrinologist, a social 
worker, and a government representative 
of at least sub-cabinet rank. In addition 
to the court order, the government 
referred to a World Health Organization 
report that stated that terms such as 
“sex normalizing procedures” that have 
been used to justify such surgeries are 
medically unnecessary. News18.com, 
Aug. 29.

KENYA – The National Bureau of 
Statistics announced that it would 
enumerate intersex persons in the 
national population census that was 
scheduled to take place late in August. 
Previously, the NBS assigned all people 
as either male or female in the national 

statistics. It as estimated that about 
700,000 intersex people live in Kenya. 
AllAfrica.com English, Aug. 20.

KOSOVO – The Kosovo Court of 
appeals officially approved the request 
of a transgender citizen to change their 
name and gender marker in the Central 
Civil Status Register and the civil 
Status Principal Register on August 2, 
according to a report by the Centre for 
Equality and Liberty of Kosovo and the 
Centre for Social Group Development. 
This was considered an important step 
in Kosovo, at a time when human rights 
for transgender people have not been 
widely recognized or respected in the 
country. 

MEXICO – Although the Supreme Court 
has issued numerous marriage equality 
rulings, most of them merely decided 
the issue between the plaintiff couples 
and the local officials from who they 
were seeking marriage licenses, and did 
not set a national precedent binding on 
all the Mexican states. So the process 
continues of getting state legislatures 
to pass marriage equality laws, as 
same-sex couples seeking to marry in a 
state that has not changed its law have 
to go through a judicial proceeding to 
obtain an order (amaparo) directing 
local officials to issue them a license. 
The congress of the State of Zacatecas 
on August 14 rejected a proposal to 
amend the Family Code to allow same-
sex marriages, one of several recent 
disappointments. The Yucatan Congress 
also rejected an equal marriage measure.  
However, the Oaxaca State congress 
approved marriage equality and a 
liberalized document-changing process 
for transgender people by a 25-10 vote.  
Although more than half of Mexico’s 
states have taken the step to make 
obtaining a license routine for same-
sex couples, almost half have refused 
or failed to act. NoticiasFinancieras –
English, Aug. 15.

PHILIPPINES – President Rodrigo 
Duterte’s rhetoric on LGBT-related 
issues has turned sharply positive. In 
August he announced plans to call for 
a national convention to air concerns 
of the LGBT community, according to 
his former special assistant and now 
Senator Go. There are also reports that 
Duterte is throwing his weight behind an 
attempt to enact an anti-discrimination 
law that will protect members of the 
LGBT community. Manilatimes.net.

PERU – Journalist Rex Wockner 
reported on August 7 that the Lima 
Superior Court has ordered the 
National Registry to register the New 
York marriage of a Peruvian same-sex 
couple. This was the third such ruling in 
Peru, citing the Inter-American Court of 
Human Rights marriage equality ruling 
that many activist in South and Central 
America are using as a vehicle to spread 
marriage equality in their region. 

RUSSIA – Numerous sources reported 
that a Russian male couple, Vaganov and 
Yevgeny, who were married in Denmark, 
had to flee the country to prevent social 
workers from taking away their two 
sons, ages 12 and 14. The two men had 
been raising their adopted sons together 
as a family for nearly a decade, but when 
one of the boys suffered a stomach upset 
and they visited a hospital, the boy told a 
health care worker that he had two dads, 
and the anti-gay bureaucracy went into 
action. The men are accused of breaking 
Russia’s “gay propaganda law,” simply 
by letting their children know that they 
are married. The law makes it illegal 
to propagandize children about LGBT 
rights. Before the child left the hospital, 
the father who accompanied him was told 
they would need to report to the police 
the next morning for questioning. They 
showed up as requested with a lawyer in 
tow, to be interviewed by an investigator 
and a juvenile affairs official. The story 
quickly became a media sensation, since 



September 2019   LGBT Law Notes   65

INTERNATIONAL notes
Russian bureaucracy leaks like a sieve, 
and the child was ordered to undergo a 
physical exam to rule out sexual abuse. 
The father says this was traumatic for 
his son. By the time they were headed 
home, there were already articles about 
the “case” online claiming that a gay 
couple had raped a child. The other 
father was summoned for questioning 
the next day, and he brought a lawyer 
with him. Fearing that “protective 
services” would take away their sons 
as the story unfolded, the men packed 
their bags and left the country with 
their children, rebuffing demands by 
investigators that they turn themselves 
in for further questioning. This, even 
though the “forensic tests” on the boy 
whose stomach ache led them to the 
hospital had, of course, turned up no 
signs of abuse. The federal Investigative 
Committee has open up a case against 
the agency that allowed the adoptions. 
BuzzfeedNews.com, August 12.

SERBIA – Ana Brnabic, the out lesbian 
Prime Minister of Serbia, celebrated the 
birth of a child by her partner in February, 
but within a month, the Health Minister, 
Zlatibur Loncar, “imposed a ban against 
anyone with a ‘history of homosexual 
relations during the last five years” 
from donating ‘reproductive cells’ in 
Serbia for “artificial insemination, in 
vitro fertilization, or even for laboratory 
tests,” reported RadioFreeEurope on 
August 22. Same-sex couples who want 
to have children through alternative 
reproductive technology will have to 
go abroad for the procedure. An LGBT 
rights group filed a complaint with the 
Commissioner for the Protection of 
Equality, Brankica Jankovic, who has 
yet to rule. 

SOUTH AFRICA – A special session 
of the Constitutional Court was held 
to mark the retirement from the court 
of Justice Edwin Cameron, its first out 
gay member who is also open about 

being HIV-positive and taking an 
activist role. Cameron was a volunteer 
lawyer for African National Congress 
members during the Apartheid Period 
and was appointed to be a judge by 
President Nelson Mandela under the 
new South African constitution. He has 
served on several courts, including the 
nation’s highest, and played a key role 
in assuring the the Constitution would 
ban sexual orientation discrimination 
and the Court would strike down the 
sodomy law, rule for marriage equality, 
and recognize same-sex couple for 
immigration purposes. He retired after 
25 years of active judicial service, first 
as an acting judge of the high court (the 
trial court of general jurisdiction) and 
then on appellate courts, including 10 
years on the Constitutional Court, to 
which he was appointed by President 
Motlanthe in 2009. Speaking at the 
ceremony, Justice Minister Ronald 
Lamola said, “When Mandela called 
you to the bench, he wanted you to 
make ‘equality before the law’ a reality. 
There is no vulnerable group in South 
Africa that you didn’t fight for.” The 
Chief Justice characterized Cameron, 
a Caucasian, as “the epitome of non-
racialism.” Cameron came out as HIV-
positive in 1999, and subsequently spoke 
at an international AIDS conference 
held in Durban. The National Assembly 
Speaker, Thandi Modise, said, “We 
agreed with President Mandela that you 
are one of our new heroes.” Cameron 
has written a memoir that is available 
on-line: “Justice: A Personal Account.”

TURKEY – A transgender activist who 
was denied a hysterectomy for gender-
confirmation purposes by a public clinic 
won a historic victory when the Turkish 
Supreme Court ruled that clinics must 
perform gender affirmation surgeries for 
transgender people, according to a brief 
report from the International Lesbian 
& Gay Association. The ruling ended 
a two-year litigation battle through the 
court system. * * * There were reports 

that authorities in Istanbul banned a 
planned “Queer Olympix” athletic 
competition from taking place, acting 
just as 130 participants were gather 
for the third annual event. The police 
withheld protection and a permit for the 
event was denied. This was the first time 
it was cancelled by the authorities before 
it began, on a smaller scale, in 2017. The 
local government said it was acting “as a 
precaution against the provocations that 
may occur due to social sensitivities. 
The reason given is to prevent possible 
crimes; to protect public health, public 
order, and public morality.” News.
yahoo.com (Aug. 24).

UNITED KINGDOM – The Office for 
National Statistics reported that the 
number of same-sex couples living 
together in Britain has increased by 
more than 50% in three years, as a 
result of a surge in same-sex marriages. 
The Office counted 232,000 same-
sex couples living together in 2018, 
compared to 152,000 couples in 2015. 
“The biggest rise has been among 
married couples,” according to a Reuters 
News report published on August 8. 
They account for “almost 30% of all 
same-sex couples living together in 
2018, compared to less than 10% in 
2015. Same-sex marriage was legalized 
in Britain by act of Parliament in 2014, 
prior to which Civil Partnerships had 
been available beginning in 2005. Part 
of the statistical increase was likely 
an artifact of social change, according 
to Sophie Sanders, the ONS head of 
demographic analysis, who said that the 
introduction of same-sex marriage was 
a big contributor to the overall increase 
in same-sex couples cohabiting. “We’re 
also generally seeing increasing 
acceptance of same-sex relationships 
so people may feel more comfortable 
to say they are living together.” At 
the same time, marriage is falling in 
popularity among heterosexual couples 
in Britain. * * * Gareth Lee, who lost 
his discrimination case against Ashers 
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Bakery, which had refused to back a cake 
Lee ordered with a pro-gay marriage 
message, has authorized his lawyers 
to initiate an appeal to the European 
Court of Human Rights, after the UK 
Supreme Court ruled that Ashers had 
not violated the anti-discrimination law 
by its actions. The Supreme Court panel 
found that the order was not denied 
because Lee was gay, but rather because 
the baker disagreed with the message on 
the case. Lee’s lawyers will argue to the 
ECHR that the Supreme Court ruling 
should be reversed because baking 
the cake did not imply that the bakery 
supported the message on the cake. 
Guardian, Aug. 15. * * * In a ruling 
that left counsel for a gay asylum seeker 
“utterly flabbergasted,” an immigration 
judge rejected the asylum seeker’s claim 
to be gay, saying that the man did not 
come across as “effeminate” enough 
to be credible, reported FreeMovement 
(blog) on August 15. According to a 
lawyer involved in the case, the judge 
wrote that the man did not have a “gay 
demeanour” and did not “look around 
the room in an effeminate manner.” 
Someone has to introduce this judge to 
the Village People movies . . . . .

URUGUAY – In 2018 Uruguay 
adopted legislation making it easier for 
transgender people to change their legal 
sex designation and guaranteeing their 
right to health care. Critics of the law 
sought to hold a national referendum 
to repeal it. Since the legislature was 
unwilling to authorize a referendum, 
the critics sought to take advantage 
of an alternative method of putting a 
repeal on the ballot, which is to have an 
initial ballot on whether to put a repeal 
initiative on the ballot. Despite their 
attempts to publicize it, the turn-out for 
this preliminary balloting was below 
the 25% of voters needed to make the 
vote binding. According to data from 
the Electoral Court, the percent of 
Uruguayans who cast ballots was less 
than 10%. Reuters, August 6.

PROFESSIONAL NOTES
By Arthur S. Leonard

On July 31, the U.S. Senate confirmed 
MARY ROWLAND, an out lesbian, to 
the U.S. District Court for the Northern 
District of Illinois. Rowland was the 
first out gay person to be nominated for 
a judgeship by President Donald Trump, 
and the first to be confirmed by the Senate 
during the Trump Administration.

Add to the list of out gay law school 
deans TONY VARONA (Anthony 
E. Varona), the new Dean and M. 
Minnette Massey Professor of Law at 
the University of Miami School of Law. 
Previously, Dean Varona was professor 
and former vice-dean and associate 
dean for faculty and academic affairs 
at American University Washington 
College of Law, and before that he 
taught at Pace University Law School 
in White Plains, N.Y., and also worked 
as General Counsel and Legal Director 
at Human Rights Campaign while 
adjuncting at Georgetown University 
Law Center. Before beginning teaching 
at Pace, he spent a year as a Wasserstein 
Public Interest Fellow at Harvard Law. 
Before beginning his teaching career, 
Dean Varona worked as an associate 
attorney at the Skadden Arps and Mintz 
Levin law firms, and was an honors 
program enforcement attorney at the 
Federal Communication Commission. 
He is a graduate of Boston College and 
Boston College Law School, and earned 
an LLM. from Georgetown University 
Law Center.

The NETWORK OF BAR LEADERS 
in New York City held an installation 
ceremony at the New York County 
Lawyers Association on August 20 
to celebrate the installation of new 
offices. MEREDITH R. MILLER, a 
former President of the LGBT Bar 

Association of Greater New York, was 
installed as President of the Network 
for the 2019-2020 Term. The ceremony 
was conducted by the Honorable PAUL 
FEINMAN, an out gay man who is also 
a former President of LeGaL and is now 
serving as the first out gay judge of the 
New York Court of Appeals.

GMHC is taking applications for a 
full-time staff attorney position. Staff 
attorneys at GMHC provide a wide 
range of legal services to the people 
living with HIV/AIDS who are clients 
of the agency. (The GMHC Legal 
Department was created in the 1980s 
to take over the work of the AIDS Pro 
Bono Panel that was started by the 
predecessor organization of LeGaL 
in 1984.) For full information, see the 
announcement on GMHC’s website: 
https://workforcenow.adp.com/mascsr/
default/mdf/recruitment/recruitment.
html?cid=c8d22fe3-b24e-4392-9fd6-f6
69b9fbb837&ccId=19000101_000001
&jobId=269332&source=CC3&lang=
en_US

OHIO STATE UNIVERSITY MORITZ 
COLLEGE OF LAW (in Columbus, 
Ohio) is searching for an established 
teacher and scholar to serve as the 
GREGORY H. WILLIAMS CHAIR IN 
CIVIL RIGHTS AND CIVIL LIBERTIES. 
The Williams Chair holder should focus 
on civil rights, civil liberties, including 
race law, critical race theory, gender and 
the law, sexual orientation and gender 
identity law, constitutional rights, or 
related fields. The new position will 
begin in the 2020-21 academic year. The 
successful candidate must satisfy the law 
school’s requirements for tenure and full 
professor rank. Candidates should send 
a cover letter and C.V. to Daniel Tokaji, 
Associate Dean for Faculty, tokaji.1@
osu.edu, stating that they are applying 
for the Williams Chair. The opening was 
posted on the website thefacultylounge.
org on August 16. 
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This proud, monthly publication is 
edited and chiefly written by Arthur 
S. Leonard, Robert F. Wagner 
Professor of Labor and Employment 
Law at New York Law School, with 
a staff of volunteer writers consisting 
of lawyers, law school graduates, 
current law students, and legal 
workers. All points of view expressed 
in LGBT Law Notes are those of 
identified writers, and are not official 
positions of the LGBT Bar Association 
of Greater New York or the LeGaL 
Foundation, Inc. All comments in 
Publications Noted are attributable 
to the Editor. Correspondence 
pertinent to issues covered in LGBT 
Law Notes is welcome and will be 
published subject to editing. Please 
address correspondence to the Editor 
via e-mail to info@le-gal.org.

Because Brown suffered serious 
physical injury, he can seek mental and 
emotional damages under 42 U.S.C. § 
1997e(e). Brown’s injuries are plainly 
more than de minimus.

Finally, the R & R finds that punitive 
damages claims should proceed against 
all defendants. The allegations show 
“reckless” indifference, which the R 
& R says may amount to “criminal 
indifference to civil obligations.,” citing 
the pre-Civil War case of Philadelphia, 
W. & B.R. Co. v. Quigley, 62 U.S. 202, 
214 (1858). As to GEO Group, the R & 
R writes: “[T]here is, at a minimum, 
reckless or callous indifference to 
inmate safety, and at its worst, GEO 
Group’s policies may be motivated by 
profit.”

Brown remains pro se. The R & R 
recommends appointment of counsel. 
Apparently, there was a video of the 
assault, if it still exists. 

The amicus submission was prepared 
by William J. Rold, Arthur Leonard 
and Brett Figlewski (of the LGBT Bar 
Association of Greater New York - 
LeGaL). ■
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