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Alaska Supreme Court Upholds Shared Custody for Non-
biological, Non-adoptive Lesbian Mother, but Not as the 
Child’s Legal Parent 
By Joseph Hayes Rochman

In Rosemarie P. v. Kelly B., 2021 WL 
4697719, 2021 Alas. LEXIS 121 (Alaska 
2021), on October 8, 2021, the Supreme 
Court of Alaska ruled in favor of a non-
biological, non-adoptive lesbian mother, 
affirming her award of joint and legal 
50/50 shared physical custody of the 
separated couple’s daughter, M.P. Chief 
Justice Daniel Winfree, writing for the 
court, upheld the lower court ruling as 
to its “psychological parent analysis.” 
However, the court declined to uphold 
the lower court’s determination that 
Kelly Lee Brown was the child’s legal 
parent under a gender-neutral reading 
of Alaska’s legitimization statute. In 
doing so, it missed an opportunity 
to answer an important question for 
LGBTQ Alaskans about parental status 
of same-sex partners who do not get 
married. 

Rosemarie Peterson and Kelly Lee 
Brown were together for fifteen years 
until they separated in 2018. They held 
a commitment ceremony in Hawaii 
in 2004 with two ministers presiding. 
Rosemarie and Kelly decided to have a 
child together. Rosemarie gave birth to 
M.P. in 2013. The child was conceived 
by anonymous donor insemination. 

When they found out Rosemarie 
was pregnant, the couple shared the 
news with friends and family, stating, 
“we’re pregnant.” They gave the child 
Kelly’s middle name for his middle 
name and gave him Rosemarie’s last 
name. Kelly did not formally adopt 
M.P., apparently after receiving legal 
advice that adoption would temporarily 
alter Rosemarie’s legal status.

The couple never legally married 
after Alaska’s same-sex marriage ban 
was struck down in 2014 in Hamby 
v. Parnell, 56 F. Supp. 3d 1056 (D. 
Alaska 2014). Alaska fought this ruling 
until the U.S. Supreme Court decided 
Obergefell v. Hodges. Nevertheless, 
Kelly and Rosemarie held each other 

out to friends and families as a married 
couple by referring to each other as 
“my wife.” 

The Alaska Supreme Court did not 
appear to doubt that Kelly was the 
child’s mother. The court explained 
that she was a daily part of the child’s 
life for five years and referred to 
her as “Mommo” and Rosemarie as 
“Mommy.” The court wrote that Kelly 
testified about her housekeeping duties 
and “routinely feeding, bathing, and 
playing with the child.” The court cited 
testimony from family friends and the 
preschool teacher about Kelly’s loving 
relationship with the child in further 
support.

Superior Court Judge Rachel Ahrens 
awarded joint custody for Kelly on 
two alternative grounds: either as the 
child’s legal parent—under Alaska’s 
legitimization statute AS § 25.20.050 
—or as the child’s psychological parent. 
Judge Ahrens held that Kelly was the 
child’s legal parent under Alaska’s 
legitimization statute, which allows for 
a putative parent to become a child’s 
legal parent. The trial court noted that 
not applying the putative parent statute 
to same-sex parents would likely violate 
the Equal Protection Clause, but upheld 
the application under a gender-neutral 
reading of the statute. 

Turning to the psychological parent 
analysis, which would be the same for 
a stepparent or grandparent seeking 
custody or visitation, Judge Ahrens 
found that Kelly demonstrated by clear 
and convincing evidence that Rosemarie 
and Kelly should have joint custody of 
their child under a psychological parent 
analysis. The court found that “the child 
would suffer clear detriment if placed 
solely in Rosemarie’s custody.” 

Rosemarie appealed, as of right, to the 
Alaska Supreme Court, which reviews 
superior court orders of custody under 
either an abuse of discretion standard or 

a “clearly erroneous factual finding.” As 
the court noted, Rosemarie essentially 
asked the court to re-weigh the evidence. 
The Supreme Court affirmed only 
on the superior court’s psychological 
parent finding and declined to address 
Kelly’s constitutional claims or to find 
that she was the child’s legal parent. 

On appeal, Kelly’s counsel, Susan 
Orlansky, argued that the court should 
affirm the trial court’s award of shared 
custody in either of three ways: under 
the psychological parentage doctrine, 
the legitimization statute, or the de facto 
parent doctrine. The de facto parent 
doctrine is a common law doctrine 
developed by the Wisconsin Supreme 
Court and followed in four other 
states, according to the briefing by Ms. 
Orlansky, who serves as the interim 
executive director of the Alaska ACLU. 
Ms. Orlansky contended that while other 
sections of the putative parent statutory 
scheme referred only to the father, the 
section in question used gender-neutral 
language. 

In contrast, Rosemarie contended 
that the superior court violated her 
constitutional rights to the “care, custody, 
and upbringing” of M.P when it granted 
Kelly shared custody. Rosemarie argued 
that Kelly did not meet the threshold 
of clear and convincing evidence that 
Rosemarie’s sole custody would be 
detrimental to the child. Rosemarie also 
repeatedly emphasized that Kelly did not 
legally adopt their child and they never 
married, even after same-sex marriage 
became legal. 

Under Rosemarie’s view, a non-
biological same-sex parent must 
“legitimize” their parenthood either 
through adoption or marriage. Even if 
the same-sex partner was an intended 
parent, meaning the couple planned 
together to conceive and raise the child 
as co-parents, Rosemarie contended that 
in order to be awarded joint custody, an 
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unmarried partner must demonstrate by 
clear and convincing evidence that the 
biological parent was unfit to raise the 
child by herself. 

Rosemarie compared Kelly to a 
stepparent, who necessarily was not 
involved in planning and conceiving a 
child. She argued that under Troxel v. 
Granville, 530 U.S. 57, 67 (2000), the 
lower court’s award of shared custody 
infringed in her rights as the child’s 
biological mother. In Troxel, the U.S. 
Supreme Court held that a Washington 
State law that allowed the mother’s 
late spouse’s parents to seek visitation 
over her wishes was unconstitutional as 
applied to that case. The U.S. Supreme 
Court found the specific statute at issue 
was “breathtakingly broad” because it 
would allow any person to petition the 
court for custody at any time without 
any deference to the child’s legal parent. 

Ms. Orlansky correctly argues 
in her brief that the de facto parent 
doctrine does not contravene Troxel. 
Ms. Orlansky cited a Maryland case, 
Conover v. Conover, 146 A.3d 433 (Md. 
2016), which rejected the argument that 
a court order for shared custody with the 
person with whom the biological parent 
decided to have a child and co-parent 
violated the biological parent’s rights. 
In addition, she cites nine other state 
courts which have all rejected similar 
arguments in upholding legal parentage 
to intended parents in similar cases. 

Nevertheless, the Alaska Supreme 
Court did not address these arguments 
in its opinion. The court resisted these 
legal questions because it upheld 
Kelly’s custody award as the child’s 
psychological parent. Rather, it limited 
its analysis to whether the trial court 
properly found that Kelly is the child’s 
psychological parent.

In Alaska, courts look to several 
factors in determining whether a 
third party is a psychological parent, 
including, “length of the relationship 
with the child, the age and opinion of 
the child, and whether there is a ‘strong 
and heartfelt bond’ between the adult 
and child.”

The Alaska Supreme Court 
disagreed with Rosemarie’s contention 
that the only path to shared custody 
under a psychological parent analysis 

would be for Kelly to show Rosemarie 
is unfit. Rather, the court wrote that a 
psychological parent “must prove by 
clear and convincing evidence that 
the [biological] parent is unfit or that 
the welfare of the child requires the 
child to be in the custody of the third 
party.” (emphasis in original) (internal 
quotations and alterations omitted). 

The instant dispute only involved the 
latter prong, the welfare of the child. 
Kelly did prove by clear and convincing 
evidence that “the child would suffer 
clear detriment if placed in the sole 
custody of [Rosemarie].” (internal 
quotations and punctuation omitted). 
The court agreed with the superior court 
that denying custody would harm the 
child’s welfare. 

Next, the court rejected Rosemarie’s 
contention that Kelly “must first show 
by clear and convincing evidence that it 
would be clearly detrimental to M.P. to 
remain in [Rosemarie’s] sole custody.” 
Rosemarie argued that Kelly was 
required to put on expert testimony to 
prove the clear detriment finding. 

On this point, the court explained that 
it does not re-weigh the evidence. Indeed, 
it wrote that the “record provides clear 
support for the findings that Kelly was 
the child’s psychological parent and that 
separating them would be detrimental to 
the child.” The court went on to explain 
that “the superior court explicitly found 
Rosemarie’s testimony that Kelly did 
not have a close bond with the child 
‘impossible to believe.’” 

Likewise, the court rejected 
Rosemarie’s argument that Kelly 
abused the child. The court explained 
that the superior court concluded the 
contrary, that “Kelly had not committed 
domestic violence or engaged in a 
pattern of verbal abuse.” Moreover, 
that Kelly testified she was diagnosed 
with bipolar disorder did not support 
Rosemarie’s argument because “the 
record contain[ed] no evidence about 
Kelly’s actual diagnosis.” Indeed, a 
mental health expert testified that their 
examination “raised no concerns.” 

Lastly, the court concluded that 
the custody award does not violate 
Rosemarie’s constitutional rights to 
custody and care of her child. Justice 
Winfree emphasized that Alaska courts 

“regularly appl[y] this legal framework 
in third-party custody cases without 
challenge to its constitutionality.” 

Whether non-biological, non-
adoptive parents have standing in family 
court for custody and visitation, or 
alternatively, in suits for child support, 
is an unsettled area of the law. Marriage 
equality has complicated questions of 
legal parentage when same-sex partners 
decide to have children but did not 
marry when it became legal. Several 
states, including New York, now have 
assisted reproduction statutes that confer 
parentage whether married or not. 

Presumably, same-sex parents who 
do not marry or adopt their children 
born through assisted reproductive 
technology, such as donor insemination, 
will still have to meet the psychological 
parent threshold in Alaska to be 
awarded custody or visitation rights. 
Ms. Orlansky pressed the court to 
address whether Kelly was the child’s 
legal parent. Now an open question is 
whether parents such as Rosemarie can 
enforce child support if their former 
partners are not technically the legal 
parents of their child. 

Despite being a critical case in 
Alaska for LGBTQ rights, no LGBTQ 
advocacy organizations participated 
as amicus curiae. The court invited 
the State of Alaska to participate 
in oral argument, but it declined to 
participate. Alaska Attorney General 
Treg Taylor—appointed in May 2021—
submitted a response to the court in 
its Notice of Nonparticipation stating 
“the superior court did not declare the 
statute unconstitutional in its final order. 
Rather, the superior court construed the 
statute so as to avoid raising serious 
constitutional questions.”

State courts have recently begun 
crafting new standards to determine 
when a same-sex partner in a non-
marital relationship may have standing 
for custody and visitation for a child 
conceived during the relationship. 
Custody, visitation, and child support is 
generally not a question for heterosexual 
non-marital relationships where the 
child is generally biologically related to 
both parents. 

Although not mentioned by the 
parties, New York provides a good 
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example of how courts could analyze 
these disputes. The New York Court 
of Appeals held in 2016 that a non-
biological, non-adoptive parent has 
standing to seek custody and visitation 
if they can show by clear and convincing 
evidence that the couple “entered into a 
pre-conception agreement to conceive 
and raise a child as co-parents.” Brooke 
S.B. v. Elizabeth A.C.C., 28 N.Y.3d 1 
(2016). This test focuses on the intent 
of the parties to conceive and raise the 
child. Brett Figlewski, the legal director 
of The LGBT Bar Association of Greater 
New York, argued the landmark case 
before the New York Court of Appeals. 

It is worth noting that some courts 
have distinguished Troxel v. Granville 
from third parties like grandparents 
because partners—like Kelly Lee 
Brown—are in loco parentis, a “person 
who, in all practical respects, was a 
parent.” Bethany v. Jones, 378 S.W.3d 
731, 736 (Ark. 2011). For state-specific 
law, litigants should consult Courtney G. 
Joslin, Shannon P. Minter & Catherine 
Sakimura, Lesbian, Gay, Bisexual, and 
Transgender Family Law (2021), which 
is available on Westlaw. 

Rosemarie Peterson was represented 
by Roberta Erwin of Anchorage-based 
Palmier Erwin, LLC. Kelly Lee Brown 
was represented by Susan Orlansky 
who is of-counsel at Anchorage-based 
Reeves Amodio. Ms. Orlansky also 
serves as the interim executive director 
of the ACLU of Alaska, where she 
has also served as a volunteer staff 
attorney. ■

Joseph Hayes Rochman is a law 
student at New York Law School (class 
of 2022). 

European Court of Human Rights 
Finds Polish Courts Violated Lesbian 
Mother’s Convention Rights in Custody 
Ruling
By Eric Wursthorn

On September 16, 2021, the European 
Court of Human Rights (ECHR) held 
that Poland violated Article 14 of 
the European Convention on Human 
Rights in conjunction with Article 8 
by restricting a lesbian’s parental rights 
and custody of her children based upon 
her sexual orientation and relationship. 
The decision was 6 to 1, with Judge 
Wojtyczek dissenting (Case of X v. 
Poland, Application no. 20741/10). 
The woman is identified by the Court 
as X and will sometimes be referred to 
herein as the “applicant”.

The facts are as follows. The 
applicant married a man identified 
as Y in 1993 and the couple had four 
children during the marriage. In 2005, 
a custody dispute arose between X and 
Y while at the same time the applicant 
became involved in a relationship 
with another woman, identified as Z. 
In April 2005, the applicant filed for 
divorce. Meanwhile, the applicant’s 
parents instituted proceedings seeking 
custody of the children. On April 28, 
2005, a Polish District Court judge 
granted the parents temporary custody. 
The applicant and her husband appealed 
the decision, and on June 16, 2005, the 
lower court’s decision was “quashed.” 
According to the Polish appellate court, 
“although the family had been going 
through a difficult period due to the 
impending divorce, both parents had 
been caring for their children properly. 
There had been no justification for 
such a profound interference by the 
authorities and the children’s removal 
and placement in the custody of their 
grandparents.”

On June 6, 2005, the applicant was 
granted a no-fault divorce with full 
parental rights and custody while 
the husband’s parental rights were 
restricted. On October 2, 2006, the 
applicant’s now-former husband applied 

to change the custody arrangement 
ordered in the divorce judgment. 
The Polish court obtained an expert 
opinion, which was not favorable to the 
applicant. The experts essentially found 
that the children were more attached to 
the father, and that the applicant could 
retain custody if she “decisively corrects 
her attitude, excludes Z from family life, 
and continues psychological therapy 
aimed at improving her relations with 
the children.” Said experts further 
opined that if the applicant’s behavior 
does not change for the better, “it will 
be necessary to give direct care to 
the father, for the best interest of the 
children and for their further correct 
social and emotional development.” 
The ECHR noted, however, that these 
experts questioned the applicant about 
the intimate details of her relationship 
with Z, including whether they engaged 
in sexual intercourse. 

On October 16, 2007, the Polish 
court granted the former husband’s 
application, awarding him full parental 
rights and custody while restricting 
the applicant’s parental rights/custody. 
The Polish court cited the children’s 
preference to live with their father, as 
well as the applicant’s reluctance “to 
abandon [her] excessive intimacy with 
Z in order to improve [her] relations 
with [her] children” and the “destructive 
influence” the applicant’s relationship 
with Z had on the children. The Polish 
court order mirrored the expert opinion. 
Indeed, the Polish court even faulted the 
applicant for forcing her children “to be 
nice to Z and show her respect”!

The applicant appealed, on the 
grounds that she had always been the 
primary caregiver for the children 
and that Y did not spend time with 
the children and/or left them with her 
parents. At a hearing on the appeal, 
the former husband acknowledged that 
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the youngest child was closer to the 
applicant and “taking custody of him, 
although possible, would be difficult.” 
Nonetheless, the appellate court 
dismissed the applicant’s appeal. 

In May 2008, the applicant then 
filed an application challenging the 
impartiality of the Polish judge who had 
been presiding over the proceedings at 
the lower level. That Judge, identified 
as Judge D.T., allegedly knew the 
applicant’s parents. The Polish District 
Court denied this application as well, and 
the applicant lost her appeal. The Polish 
appellate court ruled that the applicant 
had failed to justify her allegation t hat 
Judge D.T. had a personal relationship 
with her parents.

Meanwhile, the three oldest children 
moved in with Y, and the applicant 
refused to return her youngest child 
to her former husband. In April 2008, 
the applicant initiated a second custody 
proceeding, seeking modification of the 
custody order as to her youngest child, 
identified as D. She asserted that D had 
always lived with her, had strong ties 
to her, and did not want to live with his 
father. The applicant further submitted 
the opinion of a private psychologist, 
who confirmed that D had a very strong 
bond with his mother.

Thereafter, a court guardian assessed 
D. The child recounted a “violent 
incident” when his father attacked Z. 
Otherwise, D clearly established his 
strong bond with the applicant and fear 
of his father. Nonetheless, Judge D.T. 
dismissed the applicant’s application 
to modify custody of D in the interim 
while proceedings remained pending. 
Shortly thereafter, Judge D.T. ordered 
the court guardian to remove D from 
the applicant’s care. On June 3, 2008, 
the court guardian took the child from 
his kindergarten and handed him over 
to the applicant’s former husband. D 
was six years old at the time.

The Polish court sought a new expert 
opinion. This opinion was submitted 
in March 2009, whereby these experts 
concluded that the applicant and 
her husband “had similar parenting 
abilities”, but that it would be better for 
D to live with his siblings, and his father 
was more important “for the child’s 
building of his ‘male role model.’”

A hearing was then held on the 
second application, at which the father 
testified that the applicant’s parents 
and D’s older siblings took D to school, 
picked him up, and D would sleep at 
his maternal grandparents’ house when 
Y had to work night shifts. Y further 
opined that the applicant should not 
be allowed to raise children with Z, 
stating: “A child should be raised by a 
man and a woman, not by two women 
or two men. It is for natural reasons; we 
were created that way.”

Judge D.T., sitting with two lay 
judges, dismissed the application 
to modify custody of D, essentially 
repeating the facts the court found in 
2007. The applicant appealed again, 
this time arguing in addition that the 
lower court had discriminated against 
her based on her sexual orientation. 
The appellate court dismissed this final 
appeal in September 2009.

In 2013 and 2017, the two youngest 
children moved to live with the applicant 
and her partner Z, respectively, with 
their father’s consent.

Before the ECHR, the applicant 
complained that the domestic courts 
had refused to grant her custody of 
her child D on the grounds of her 
sexual orientation, which amounted to 
discrimination in the enjoyment of her 
Convention rights, in breach of Article 
14 taken in conjunction with Article 8 
of the Convention. For its part, Poland 
acknowledged that it had interfered 
with the applicant’s rights under Article 
8 of the Convention. However, Poland 
maintained that the domestic courts’ 
decisions regarding custody were lawful 
and consistent with the children’s best 
interests. 

The ECHR rejected Poland’s 
arguments. The Court held that 
the applicant’s sex life and sexual 
orientation “were predominant in the 
first set of proceedings concerning D 
and his siblings” and when coupled 
with the expert opinions, “the 
inescapable conclusion is that her 
sexual orientation and relationship 
with another woman was consistently 
at the centre of deliberations in her 
regard and omnipresent at every stage 
of the judicial proceedings.” Therefore, 
the applicant was treated differently 

from other parents based upon her 
sexual orientation in violation of the 
Convention.

It then followed that this difference 
in treatment was not justified; the 
Polish courts essentially wanted the 
applicant to cut off her relationship 
with Z in order to retain custody of 
her children. Further, while a new 
relationship partner’s role in a child’s 
life is of import in custody decisions, 
the Polish courts only analyzed the 
effect of the applicant’s relationship 
with Z on the children, rather than Z’s 
own effect on the children. Otherwise, 
the Polish court’s views that Y had a 
“larger role” in the children’s lives and 
his relationship was more important to 
D so as to provide a male role model 
were deemed “stereotypical” by the 
ECHR and not supported by the 
evidence. 

In addition to finding a violation 
of Article 14 of the Convention in 
conjunction with Article 8, the ECHR 
ordered Poland to pay the applicant EUR 
10,000 for non-pecuniary damages. 
The applicant also challenged the 
impartiality of Judge D.T. as a violation 
of Article 6, § 1 of the Convention. 
This claim, however, was beyond the 
six-month time limit and was therefore 
dismissed.

In a dissent, Judge Wojtyczek took 
issue with the majority’s recitation of 
facts. He accused the majority of cherry-
picking and further concluded that the 
applicant had failed to establish that 
the Polish courts’ decisions were based 
upon her sexual orientation. Otherwise, 
the Judge would have deferred to 
Poland’s decisions. Strangely, Judge 
Wojtyczek pays no mind to the fact that 
the Polish courts all but ignored D’s 
preferences and Y’s own admission that 
D should stay with his mother. It would 
seem that Judge Wojtyczek would prefer 
to not involve the ECHR in heavily fact-
specific custody disputes.

X was represented by Ms. K. 
Kedziora, a lawyer practicing in 
Warsaw, Poland. ■

Eric J. Wursthorn is a Principal Court 
Attorney for the New York State Unified 
Court System, Chambers of the Hon. 
Lynn R. Kotler, J.S.C.
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Biden Administration Drops Trump Administration’s 
Appeals of Lambda Legal’s Social Security Benefits 
Victories for Surviving Partners/Spouses
By Arthur S. Leonard

Lambda Legal announced on 
November 1 that the Justice Department 
has dismissed pending appeals at the 
9th Circuit Court of Appeals from 
district court rulings in Thornton v. 
Commissioner of Social Security, 
2020 WL 5494891 (W.D. Wash., Sept. 
11, 2020), and Ely v. Saul, 2020 WL 
2744138 (D. Ariz., May 27, 2020), 
thus opening the way for enforcement 
of the district court orders in favor of 
Lambda’s claim that surviving same-sex 
partners who would have married their 
spouses but for unconstitutional bans on 
same-sex marriage should be entitled to 
statutory survivors’ benefits under the 
Social Security Act (SSA).

The SSA provides that if a married 
Social Security beneficiary dies, 
their surviving spouse is entitled to a 
small monetary death benefit and to a 
continuation of the monthly benefits 
that their deceased spouse had been 
receiving. As marriage equality began 
to achieve success on the state level 
beginning with Massachusetts, where 
same-sex couples were able to marry 
beginning in May 2004, entitlement to 
spousal survival benefits should have 
been extended to them, but the federal 
Defense of Marriage Act (DOMA) 
stood in the way at that time, preventing 
the Social Security Administration from 
recognizing such marriages. By the time 
DOMA was declared unconstitutional 
in 2013 in United States v. Windsor, 
570 U.S. 744, marriage equality had 
been won in several more states, and 
the Social Security Administration then 
began awarding benefits to surviving 
same-sex spouses of SSA beneficiaries 
who had been legally married for at 
least nine months before their spouses 
died. The nine-month durational 
requirement is statutory, enacted to 
prevent fraudulent attempts by people 
to marry dying people just to claim 
spousal benefits.

 In 2015, in Obergefell v. Hodges, 
576 U.S. 644, the Supreme Court 
declared that same-sex couples enjoy 
the same right to marry as different sex 
couples under the 14th Amendment of 
the Constitution, which was adopted 
in 1868. The question remained 
whether this newly-discovered right in 
an old constitutional provision could 
be extended retroactively to confer 
spousal status on same-sex couples who 
would have married but were barred 
by unconstitutional state laws from 
doing so, an issue that has played out 
particularly in states that recognize 
common-law marriages where long-
time same-sex partners now assert 
claims based on pre-marriage equality 
relationships. The two Lambda lawsuits 
took on this issue in the context of SSA 
survivor benefits.

One class of survivors whose claims 
for spousal benefits were denied was 
represented in the case Lambda filed in 
the District Court in Arizona in 2018 
on behalf of Michael Ely. Ely married 
his partner of 43 years, James Taylor, 
in 2014, after the state of Arizona 
complied with a marriage equality 
court ruling. Ely and Taylor had begun 
living together in California in 1971 and 
relocated to Arizona in the early 1990s. 
Taylor was the “breadwinner” and Ely 
the “homemaker” in their relationship. 
They frequently spoke of marrying 
during their long relationship, and even 
contemplated going to California to get 
married when it became possible there 
earlier, but decided not to do so until 
their marriage would be recognized in 
Arizona. It was Taylor whose payroll 
taxes qualified him as a social security 
beneficiary. He was diagnosed with 
cancer in 2013. 

When the men married on November 
14, 2014, Taylor had only six months 
to live. After Taylor died, Ely filed an 
application for spousal benefits, which 

the Social Security Administration 
rejected, even though the federal 
government was obliged to recognize 
the marriage as a result of the Windsor 
decision. The benefits were denied 
because the men had been married less 
than nine months when Taylor died. 
Lambda’s suit claimed that because the 
inability for these men to marry earlier 
was due to an unconstitutional Arizona 
law, Ely should be able to qualify 
based on evidence of their relationship 
showing that they would have married 
earlier had it been legal. 

U.S. Magistrate Judge Bruce G. 
Macdonald, who was assigned by the 
district court to decide pretrial motions, 
ruled on May 26, 2020, that Lambda 
was correct. He certified the case as a 
class action of people similarly situated 
to Ely and Taylor, who had married once 
it became legal, but whose marriage was 
ended by the death of the Social Security 
beneficiary less than nine months after 
their marriage, but excluding people who 
would be part of the class action in the 
Thornton case, described below. One of 
the class members is James Obergefell, 
the lead plaintiff in the Supreme Court’s 
2015 marriage equality case, who 
married James Arthur in Maryland 
just shortly before Arthur’s death in 
2013, and then sued to have their home 
state of Ohio recognize the marriage 
on Arthur’s death certificate, filing a 
marriage recognition case that ended up 
at the Supreme Court. 

After certifying the class, Judge 
Macdonald issued an injunction 
prohibiting the Social Security 
Administration from “denying class 
members benefits without consideration 
of whether survivors of same-sex 
couples who were prohibited by 
unconstitutional laws barring same-sex 
marriage from being married for at least 
nine months would otherwise qualify 
for survivor’s benefits,” and sent the case 
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back to Social Security for calculation 
and award of benefits to Ely. Under 
Macdonald’s ruling, members of the 
class can apply (or re-apply as the case 
may be) and seek benefits accordingly. 

The second class of survivors in 
a separate lawsuit filed by Lambda 
in Washington State in 2018 was 
represented by Helen Thornton, who 
lived for 27 years in a marriage-like 
relationship with Margery Brown 
that would have been legalized were 
marriage equality available in the state of 
Washington before Brown died in 2006, 
which was one year before Washington 
recognized domestic partnerships and 
six years before it allowed same-sex 
marriages. In January 2015, Thornton 
applied for survivor’s benefits based on 
Brown’s record of covered work. For 
purposes of determining “standing” 
to sue, the government conceded that 
the women would have married while 
Brown was alive had it been possible 
for them to do so. 

The Social Security Administration 
denied Thornton’s application, stating 
that because the women were not 
married when Brown died, it could not 
recognize Thornton as a legal surviving 
spouse and, at the time of her death, the 
state of Washington did not recognize 
same-sex marriages. Lambda’s lawsuit 
claimed that because the failure to 
allow or recognize same-sex marriages 
was unconstitutional, the government 
must accord surviving spouse status to 
those who can prove they would have 
been married had it been possible. 
The district court referred the case to 
Magistrate Judge J. Richard Creatura. 

Judge Creatura recommended 
certifying a class consisting of “all 
persons nationwide who presented 
claims for social security survivor’s 
benefits based on the work history of 
their same-sex partner and who were 
barred from satisfying the marriage 
requirements for such benefits because 
of applicable laws that prohibited same-
sex marriage,” but excluding people 
whose disqualification was due to the 
9-months rule, since they would be class 
members in the Ely case. The judge also 
recommended that the district court 
order the government to reconsider 
class members’ claims and not to deny 

benefits to class members without 
considering whether they “would have 
satisfied the marriage requirements 
but for applicable laws that prohibited 
same-sex marriage.” 

On September 11, 2020, District 
Judge James L. Robart accepted Judge 
Creatura’s report and recommendations, 
issuing the appropriate orders. The 
Trump Administration promptly 
appealed both decisions to the U.S. 
Court of Appeals for the 9th Circuit. 

The Biden Administration’s decision 
to withdraw the appeals means that 
both decisions can go into full effect. 
In an announcement released on 
November 1, Lambda stated, “For the 
first time, surviving same-sex partners 
who were barred from marrying when 
their partners were alive have the same 
pathway to benefits if they apply now 
or in the future as those protected by 
last year’s ruling in Thornton, which 
had been limited to people who had 
previously applied by November 
20.”  Lambda has published guidance 
about the implementation of the rulings 
on its website, lambdalegal.org. 

The Biden Administration’s 
decision to go beyond the scope of the 
Thornton ruling, which was based on 
the composition of the proposed class 
at the time Judge Robart signed his 
order, is an application of the general 
policy adopted by President Biden 
on Inauguration Day when he signed 
executive orders mandating equal 
treatment by the federal government 
for LGBTQ people and directed 
federal agencies to adjust their policies 
accordingly. ■

Arthur S. Leonard is the Robert F. 
Wagner Prof. of Labor and Employment 
Law at New York Law School.

First Circuit 
Reverses and 
Remands BIA’s 
Denial of Gay HIV-
Positive Honduran 
Man’s Withholding 
and CAT Claims
By Bryan Johnson-Xenitelis

The U.S. Court of Appeals for the 
First Circuit has reversed the Board 
of Immigration Appeals (BIA) and 
remanded the Withholding of Removal 
and Convention Against Torture (CAT) 
Claims of a Gay HIV-positive Honduran 
man fearing return to his country, in 
Troche v. Garland, 2021 WL 4843557 
(1st Cir. Oct. 18, 2021).

Petitioner, who was previously 
removed from the United States and 
immediately re-entered following his 
removal, was placed in proceedings and 
his prior removal order was re-instated. 
Upon his claims of fear of returning to 
his country, he was afforded a “credible 
fear interview” with an asylum officer, 
where he claimed he was “repeatedly 
harassed, abused and beaten by members 
of the community” and that he had 
“faced attempted stoning and frequent 
beating because of his sexual orientation 
and that this abuse was exacerbated by 
his dressing as a woman for shows at 
clubs” as well as his relationship with 
a man in Honduras who later died of 
AIDS and whose family blamed him 
and threatened to kill him because of 
this. The asylum officer found him 
credible and Petitioner was referred to 
“withholding-only proceedings”, where 
he sought both withholding of removal 
and CAT protection.

Before the Immigration Judge 
(IJ), Petitioner testified about his past 
persecution and his fears of returning. 
The IJ ruled Petitioner to be not 
credible, alleging that he made several 
statements in his testimony inconsistent 
with his credible fear interview. The IJ 
found that Petitioner had told the asylum 
officer he had gone to the police “a 



November 2021   LGBT Law Notes   7

few times, but nothing happened,” but 
testified in response to several questions 
during his removal proceedings that he 
had not gone to the police, and further 
that in a taxi incident he told the asylum 
officer that someone “let off gunshots” 
but testified in removal proceedings that 
“there w[as] a group of people from the 
national police [and] . . . [o]ne of them 
shot . . . at the cab.” The BIA agreed 
with the IJ and affirmed the denial. A 
timely petition for review was filed with 
the 1st Circuit.

Writing for a panel, Circuit Judge 
David J. Barron first noted that the 
government did not dispute that if the 
Board’s affirmance of the IJ’s adverse 
credibility determination cannot be 
sustained, the court “must vacate and 
remand the [Board’s] ruling affirming 
the IJ’s denial of [Petitioner’s] request for 
withholding of removal.” Judge Barron 
set forth the standard under which a 
credibility determination will only be 
upheld: 1) the alleged discrepancies or 
omissions provide specific and cogent 
reasons to conclude the testimony are 
actually present and are incredible with 
regard to facts central to the merits of 
the claim, and 2) the Petitioner has failed 
to provide a convincing explanation for 
the discrepancies and omissions. 

The government argued that an 
adverse credibility finding on either 
the reporting to the police or the taxi 
issue “would suffice to warrant a 
conclusion that [Petitioner’s] showing of 
past persecution fails;” however, Judge 
Barron held: “we disagree,” ruling 
that “it is more accurate to say that the 
[Board] rejected [Petitioner’s] attempt 
to shows past persecution based on a 
finding of adverse credibility solely 
because of the inconsistency between 
his testimony at the hearing and the 
reasonable fear interview with respect 
to whether he ever reported incidents of 
abuse that he had suffered to the police.”

Judge Barron noted that the 
Board cited to three portions of 
Petitioner’s testimony in support of its 
determination that the IJ did not clearly 
err in finding an inconsistency between 
what Petitioner told the asylum officer 
and his testimony before the IJ, but 
stated: “none of those passages supports 
the [Board’s] determination.” The first 

section regarded discussion of when 
Petitioner was raped when he was 15 and 
was asked if he called the police and he 
said “No . . . because I was very afraid 
of the national police and I knew they 
were not going to give me any type of 
protection.” The second was respecting 
later when asked whether when he was 
raped two times in his country was 
that “done by private individuals . . . 
did you ever report that to the police?” 
to which Petitioner answered: “No.” 
Finally, when asked regarding if anyone 
else in Honduras threatened Petitioner, 
Petitioner stated that the family of his 
former partner who died of AIDS had 
threatened him and he was asked: “did 
you go to the police for protection,” and 
Petitioner answered: “No, no, I didn’t do 
anything like that.” 

Judge Barron concluded: “In 
sum, although the [Board] found that 
[Petitioner] ‘did not limit his testimony 
when describing the fact that he never 
went to the authorities,’ [Petitioner] did 
not at any point in his testimony state that 
he “never” went to authorities with any 
such complaints. He merely answered 
in response to specific questions about 
specific incidents that he had not done 
so.”

Finding the purported discrepancies 
or omissions in this case to not in 
fact be discrepancies or omissions, 
Judge Barron vacated and remanded 
the withholding claim for further 
proceedings. Further, finding that the 
CAT claim relied similarly on the 
adverse credibility determination, that 
claim was also remanded for further 
proceedings. ■

Bryan Johnson- Xenitelis is an attorney 
and an adjunct professor at New York 
Law School.

9th Circuit Panel 
Reverses Adverse 
Credibility 
Determination by 
BIA for Gay Tailor 
from Senegal
By Arthur S. Leonard

A 9th Circuit panel voted 2-1 to reverse 
an adverse credibility determination 
by an immigration judge (IJ) and the 
Board of Immigration Appeals (BIA) 
in an asylum, withholding of removal 
and Convention Against Torture (CAT) 
proceeding involving a gay tailor from 
Senegal. Toure v. Garland, 2021 WL 
4876139 (Oct. 19, 2021).

The court’s Memorandum decision 
noted that the BIA affirmed the IJ’s 
adverse credibility determination “on a 
single ground” when “it concluded that 
the IJ did not clearly err in finding an 
inconsistency between Toure’s initial 
written statements, which explained 
that he was persecuted in Senegal 
because he worked as a tailor for a gay 
clientele, and his later testimony that he 
is himself gay.” The court stated that 
this finding “is belied on the record, as 
the purported inconsistency is not an 
inconsistency at all.” The court insisted 
that “there is no inherent inconsistency 
between Toure’s superseding I-589 
application, which explained that he was 
persecuted for catering to the gay and 
bisexual community in Senegal, and his 
testimony at the hearing that he is gay.” 
Furthermore, the written application 
stated that “the government and his uncle 
persecuted him because they believe 
he is gay.” The opinion goes on: “And 
Toure’s written statement explained 
that, when his younger uncle saw him in 
Brazil, the uncle ‘told everybody’ that 
Toure is gay, that he worked for the gay 
and bisexual community in Senegal, and 
that he was a shame to their religion.”

The panel majority thus concluded 
that “the purported inconsistency was 
not a ‘specific cogent reason’ for adverse 
credibility finding.”
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This drew a dissent from Circuit 
Judge Consuelo Callahan. “The majority 
does not deny that Toure first stated that 
he worked as a tailor for gay clientele and 
later testified that he was himself gay,” 
she wrote. “Indeed, the BIA commented 
that the IJ ‘found that he initially testified 
that he had problems because he worked 
as a tailor for gay clientele, but later 
changed his testimony to say that he was 
actually gay himself’ and that Toure did 
not ‘address this discrepancy on appeal.’” 
She argues that the majority “offers no 
authority” for its conclusion that this 
was not a discrepancy, and she points 
out that “a review of the entire record 
reveals that in his initial interview with 
an immigration officer, Toure stated that 
he left Senegal because ‘people lent me 
money in Senegal and I don’t have money 
to pay them back.” Callahan insists that 
there was “substantial evidence” to 
support the agency’s adverse credibility 
determination, and she would deny the 
petition for review.

In addition to reversing the credibility 
determination, the panel granted Toure’s 
motion for a stay of removal, stating that 
his removal “is stayed pending issuance 
of the mandate” from this decision. 
Toure had filed a second petition for 
review of BIA’s decision not to reopen 
the proceeding, finding that its ruling on 
his first petition mooted the second.

Petitioner is represented by Samantha 
J. Chang, Andrew Richard Gray, Wesley 
J. Horton, Bradley A. Hyde, Emily R. 
Orman, of Latham & Watkins, LLP 
(Costa Mesa, CA), and Fraser Donald 
Muir of the Public Law Center (Santa 
Ana). The majority of the panel consisted 
of Circuit Judges Richard Paez (appointed 
by Bill Clinton) and John B. Owens 
(appointed by Obama). Judge Callahan 
was appointed by George W. Bush. ■

Arizona District Court Denies Defendant 
Biolife Plasma Service’s Motion to 
Dismiss, Finding Some Duty to Provide 
Accuracy in HIV Screening Results 
By Brandon Dolinger

On October 14, 2021, Chief Judge 
G. Murray Snow of the United States 
District Court for the District of Arizona 
denied a motion for Judgment on the 
Pleadings sought by BioLife Plasma 
Service, an Arizona-based company 
that operates a plasma collection 
facility in Tempe, Arizona. Trinidad 
v. BioLife Plasma Services LLC, 2021 
WL 4805325. This case was brought 
after BioLife Plasma Service provided 
a false positive test result for HIV to 
the Plaintiff, Claudette Trinidad. Chief 
Judge Snow concluded that based on the 
public policy considerations enumerated 
by Stanley v. McCarver, BioLife owed 
a duty of care to the Plaintiff based on 
the facts as pled in the complaint. 208 
Ariz. 219, 92 P.3d 849 (2004), This duty 
creates a genuine issue of material fact 
as to whether BioLife breached that 
duty by providing false test results. 

On July 23, 2020, Claudette Trinidad 
walked into the Defendant’s Tempe 
facility with the intent to donate 
plasma but was shocked to find out 
that she was unable to because of “an 
unspecified issue relating to her blood 
test results.” About a week later, on 
July 31, 2020, Plaintiff received a 
package from BioLife advising her 
that she had tested positive for the 
human immunodeficiency virus (HIV). 
Plaintiff waited a few months, and after 
failing to manifest any symptoms of 
HIV, she was tested again at Sonoran 
Quest Laboratories on November 2. 
This test came back negative, and she 
brought suit against the Defendant for 
providing false test results. 

In order to survive dismissal for 
failure to state a claim pursuant to 
Federal Rule of Civil Procedure 12(b)
(6), a complaint must contain factual 
allegations sufficient to “raise a right to 
relief above the speculative level.” Bell 
Atl. Corp. v. Twombly, 500 U.S. 544, 

555 (2007). Allegations of material fact 
are taken as true and construed in the 
light most favorable to the nonmoving 
party; in this case, that would be the 
Plaintiff. Evidence outside the pleadings 
normally cannot be considered for 
a 12(b)(6) motion; however, a court 
may consider certain material such as 
documents attached to the complaint or 
documents incorporated by reference 
in the complaint. United States v. 
Ritchie, 342 F.3d 903, 908 (9th Cir., 
2003). Finally, if the document merely 
creates a defense to the well-plead 
allegations in the complaint, then that 
document did not necessarily form the 
basis of the complaint, and the court 
will not consider it. Khoja v. Orexigen 
Therapeutics, Inc., 899 F.3d 988, 1002 
(9th Cir. 2018). 

The Plaintiff alleges that BioLife 
Plasma Services owed her a duty to 
provide accurate test results because 
they knew that the Plaintiff and her 
medical providers would rely on said 
results to care for her. However, the 
Defendant argues that no such duty 
exists because the Plaintiff signed an 
“Informed Consent for Automated 
Plasmapheresis,” which was attached 
to the Defendant’s motion as Exhibit 
B. The Defendant argues that this 
informed consent demonstrates that 
the Plaintiff was aware that her blood 
would be tested for HIV, that there was a 
slight possibility of a false-positive test 
result, and that the screen test should 
not be used for health care reasons. 
The Defendant further alleges that the 
Plaintiff was given these warnings not 
only prior to her attempting to donate 
plasma but also when she received the 
package on July 31 informing her of her 
test results. 

The District Court started its analysis 
by first determining what evidence 
would be admitted at this point of the 
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litigation. First, the court looked at 
Exhibit A, the UPS package that the 
Plaintiff received containing her false-
positive test results. The Court found 
that this evidence would be considered 
because it is directly referenced in the 
Amended Complaint when the Plaintiff 
stated that the false-positive results 
were “emotionally and spiritually 
crushing.” Chief Judge Snow found 
that the package forms the basis of the 
complaint because it does not merely 
create a defense but is the very event 
that allegedly triggered the Plaintiff’s 
entitlement to relief. 

Chief Judge Snow then considered 
Exhibit B, the Informed Consent for 
Automated Plasmapheresis, which the 
Defendant heavily relies upon. The 
Court concluded that Exhibit B would 
not be considered at this point in the 
litigation because the document does 
not form the basis of a claim, but rather 
it forms the basis of a defense. 

The Court next turned to the question 
of whether the Amended Complaint 
alleges enough facts to find that the 
Defendant owed a duty to provide 
accurate test results to the Plaintiff. 
Under Arizona precedent, there are two 
ways in which a duty of care may arise. 
Firstly, through a special relationship 
based on contract, family relations, or 
conduct undertaken by the defendant. 
Secondly, and more importantly for 
this case, a duty of care may arise from 
public policy. 

Chief Judge Snow relied heavily 
on the Arizona Supreme Court case 
of Stanley v. McCarver to find that 
BioLife Plasma Service owed a duty 
of care to the plaintiff. In Stanley, the 
court imposed a duty of care despite the 
lack of any special relationship between 
the defendant and plaintiff; instead, 
they based their holding on the fact 
that the defendant agreed to interpret 
the plaintiff’s medical records and to 
accurately report them. The court in 
Stanley addressed the precise issue in 
this case when they said, “We do not 
imagine that if the defendant falsely 
told the employer that the plaintiff 
had tuberculosis when she did not, 
thus denying her employment, that 
the absence of a formal doctor-patient 
relationship would preclude a lawsuit.” 

The Stanley court identified 
several factors to determine whether 
a duty should be implied absent a 
special relationship. These included 
(1) the existence of a formal doctor-
patient relationship; (2) the extent of 
the relationship; (3) the type of tests 
conducted; (4) whether the defendant 
was in a unique position to prevent 
harm; (5) the burden of preventing 
harm; (6) whether the plaintiff relied 
upon the [defendant’s] diagnosis or 
interpretation; (7) the closeness of the 
connection between the defendant’s 
conduct and the injury suffered; (8) the 
degree of certainty that the plaintiff has 
suffered or will suffer harm; and (9) the 
skill or special reputation of the actors. 

In weighing all of these factors, 
Chief Judge Snow concluded that only 
the First and Third factors clearly 
weigh against imposing a duty. In 
analyzing these two factors, the court 
found that there was no doctor-patient 
relationship that existed in this case; 
however, one did not exist in Stanley 
either. Additionally, the Defendant 
performed screening tests and two 
confirmatory tests for HIV, which 
made the Defendant privy to certain 
information regarding Plaintiff’s 
health.

Turning to the remaining factors, 
Chief Judge Snow found that factors 
Four, Five, Six, and Nine weigh in favor 
of imposing a duty on the Defendant 
and factors Two, Seven and Eight tend 
to weigh in favor of the imposition of a 
duty, although these are somewhat less 
clear. With regard to the Fourth factor, 
the court found that the Defendant 
was in a unique position to prevent 
harm because it was in the exact same 
position as the defendant in Stanley by 
being tasked with screening for signs 
of disease, but not for the Plaintiff’s 
benefit. The Fifth factor weighs in the 
Plaintiff’s favor because the Defendant 
held itself out as a “state-of-the-art 
facility” and was the entity in charge 
of handling the Plaintiff’s testing. 
The Sixth factor clearly weighs in 
favor of finding a duty because the 
Plaintiff alleges that she relied upon 
the Defendant’s diagnosis. The Ninth 
factor weighs in the Plaintiff’s favor 
because the Defendant held itself out 

as having special skills by purporting 
to be a “state-of-the-art facility” and 
because the Plaintiff would have no 
special skills as a mere donor. 

In analyzing the Second factor, Chief 
Judge Snow found that the Plaintiff 
visited the Defendant’s facilities on 
at least three occasions, where the 
Defendant performed a screening test 
each time. This weighs in favor of 
finding a duty because the relationship, 
in this case, seemed more direct than 
the relationship in Stanley, where the 
defendant independently contracted 
with one of the parties. With regard to 
the Seventh factor, Judge Snow reasoned 
that there was a close connection 
between the Defendant’s false positive 
test and the Plaintiff’s emotional injury. 
However, the connection is lessened 
by the Plaintiff’s failure to get retested 
until three months after the false-
positive test. Finally, because the test 
was, in fact, a false positive, Chief 
Judge Snow concluded that it was not 
certain whether the Plaintiff would 
suffer physical harm because she 
could have sought a confirmation test, 
however, he found that it is likely that 
there was some chance that emotional 
harm was created by receiving a false 
HIV diagnosis. 

Finally, the District Court addressed 
the growing trend by other states who 
have imposed a duty on laboratories 
providing test results to third parties, 
even if not undertaken for the plaintiff’s 
behalf. Chief Judge Snow cites cases 
from New York, California, and 
Pennsylvania as persuasive authority 
for his ruling in this case. 

The court in this case, therefore, 
held that in light of both Stanley and 
the trend in other states, as well as the 
absence at this point of the litigation 
of any consideration of Exhibit B 
(Informed Consent for Automated 
Plasmapheresis), the Plaintiff has 
alleged sufficient facts to establish 
some duty. Chief Judge Snow was 
nominated to the United States District 
Court for the District of Arizona in 
2008 by President George W. Bush and 
was later named Chief Judge in 2018. ■

Brandon Dolinger is a law student at 
New York Law School (class of 2022).
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Converting from Employed to Unemployed: California 
Court of Appeal Reverses Arbitrator’s Decision to 
Suspend and Reinstate Professor Who Advocated for 
Conversion Therapy
By Corey L. Gibbs

In 2014, Professor Eric Thompson 
sent a video discussing the benefits 
of conversion therapy to all of his 
faculty colleagues. After multiple 
complaints and investigations into his 
behavior towards women and LGBTQ+ 
students, the Riverside Community 
College District (District) sought to 
terminate him, but a labor arbitrator 
recommended that Thompson be 
suspended. The District sought to 
reverse this outcome in court. The 
California Court of Appeal, Fourth 
District, Division Two, reversed the 
arbitrator’s decision, finding an abuse of 
discretion by the arbitrator permitting 
Thompson to remain a professor. 
Riverside Community College District 
v. Biersmith, 2021 Cal. App. Unpub. 
LEXIS 6500; 2021 WL 4810632. 

Thompson was a sociology professor 
with tenure at Moreno Valley College 
(College), which is a part of the District. 
In 2014, Thompson emailed a video 
to other faculty members. The video 
discussed an opposing view to the 
debate surrounding sexual identity 
and highlighted that a person could be 
changed through conversion therapy. 
In his email, he stated that conversion 
therapy was scientifically valid. 
Thompson also showed the video to his 
students.

He was undoubtedly biased towards 
the position taken in the video. One 
faculty member, a gay man, reported 
that Thompson had told him that he 
could find happiness by divorcing 
his husband and begging the Lord for 
forgiveness. Following the report and 
subsequent investigation, the President 
of the College told Thompson not to 
show the video in class. Thompson 
agreed not to show it that semester. 
Additionally, the College required him 
to take sensitivity training.

Soon thereafter, more students 
and faculty began complaining about 
Thompson’s behavior. One student 
accused him of singling her out during 
a discussion regarding the Supreme 
Court’s hearing of a same-sex marriage 
case. Multiple students reported his 
demeaning discussion of women. They 
alleged that he claimed women should 
stay at home to care for the children 
despite having mothers present in his 
class. Another student alleged that he 
presented a diagram depicting a family 
structure with God at the top followed 
by man and then woman. Additionally, 
they complained of his use of the 
conversion therapy video.

In an audiotape, he asked, “Women 
are already prone to being catty, aren’t 
they?” In a discussion of another 
culture’s marital practices, he stated, 
“Now, you got to admit, ladies, there’s 
a part of every one of you, ladies, that 
kind of—kind of likes that a little bit, 
that a strong man would ride a—a 
strong handsome man would ride 
into the village and pick you and take 
you.” Following all of these reports, 
Thompson received a 90-Day notice 
and directives to correct his conduct.

In 2016, another student reported his 
behavior. She claimed that her grade 
was based on her sexual orientation. He 
had given her a bonus assignment. She 
had to create a writing related to the 
conversion therapy video. She disclosed 
in her writing that she was gay and 
never received her paper back. An 
investigation followed the complaint.

The letter notifying Thompson 
of the complaint included: “You 
are advised that any attempt to take 
reprisals against, to intimidate, coerce 
or otherwise threaten any participant 
of this process constitutes unacceptable 
and illegal conduct and will not be 

tolerated.” However, this did not stop 
him from reaching out to the student. He 
expressed his disappointment in her and 
that he had been unaware of her sexual 
orientation. The investigator concluded 
that the email inferred that Thompson 
would change the student’s grade if she 
dropped the complaint against him.

Following the two investigations, 
the District notified Thompson that 
it was recommending to the Board of 
Trustees that he be terminated. He was 
afforded two separate pre-disciplinary 
hearings. Both hearings resulted in the 
same outcome—a recommendation of 
termination. On October 17, 2017, the 
Board of Trustees voted to terminate 
Thompson. Due to his subsequent 
objection to the termination, the parties 
sought arbitration.

The arbitrator took into account the 
evidence presented by both parties. 
The District presented testimony from 
students and faculty. The compliance 
officer for the District noted that 
Thompson’s behavior could lead to the 
District being sued for violating Title 
IX. Thompson testified that he did 
not single out any particular student, 
nor did he believe women should stay 
home. However, he acknowledged 
that he believed in academic freedom, 
which meant students would sometimes 
be offended.

The arbitrator concluded, “There 
is little doubt Thompson had strong 
opinions in certain areas, however, 
with the exception of the clearly 
inappropriate comments he made about 
women attending college or working, 
there was insufficient evidence he 
actually ‘targeted’ individuals based on 
gender, religion, or another protected 
class.” The arbitrator did find that 
Thompson was unfit to teach. However, 
the arbitrator decided that termination 
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was not appropriate and imposed a 90-
day suspension instead. 

Following the arbitration, the District 
sought a different conclusion from a 
trial court. The trial court denied its 
petition. Next, the District brought the 
issue to the 4th District Court of Appeal. 

In order for a school district to 
terminate a permanent employee, 
like a tenured professor, for unfitness, 
it must hold a hearing to determine 
the appropriate remedy. The District 
accomplished this through arbitration 
but the outcome was not what the 
District sought. The court began by 
noting that in order to challenge the 
administrative decision, the District 
bears the burden of proving that the 
findings were contrary to the weight 
of the evidence. Additionally, the 
court stated, “Despite the arbitrator 
not finding all of the charges true, and 
essentially relying on the evidence after 
the 90-Day Notice, he still found that 
Thompson was subject to dismissal 
pursuant to Education Code section 
87732. Further, the arbitrator found all 
of the Morrison factors true, finding 
that Thompson was unfit to teach.” 
However, no evidence suggested that 
Thompson’s behavior would change. 

The District argued that the arbitrator 
and trial court abused their discretion by 
failing to consider the potential liability 
of Thompson’s behavior. The majority 
of the court agreed. Justice Miller listed 
several cases in the opinion where the 
court held that an arbitrator had abused 
his discretion by failing to consider the 
likelihood of repeated misconduct. The 
court’s opinion focused on Thompson’s 
lack of remorse. It even emphasized 
the arbitrator’s note that, “[Thompson] 
exhibited a certain amount of arrogance 
when he told his students that tenure gave 
him the right to do what he wanted.” The 
majority found that Thompson would 
not change his behavior, regardless of 
the 90-day suspension. Thus, it directed 
the superior court to issue a writ of 
mandate instructing the arbitrator to 
vacate the decision and render one that 
terminated Thompson.

In a dissenting opinion, Justice 
Ramirez disagreed with the majority’s 
decision to terminate Thompson. The 
most notable aspect of his dissent was 

his elephant in the room. He wrote, 
“This brings me to the elephant in the 
room: A reasonable fact-finder could 
conclude that the witnesses against 
Thompson were biased. Administrators, 
professors, LGBT students, and their 
allies were up in arms over Thompson’s 
airing of the conversion therapy video 
in 2014. After the college investigated 
this but imposed no discipline other 
than sensitivity training, people started 
coming out of the woodwork to accuse 
Thompson of similar sins.” 

When one wanders in the woods 
at night and hears a wolf howl, it is 
within that individual’s very nature to 
listen harder for the rustling of leaves 
and other signs of danger. Justice 
Ramirez may believe that the LGBTQ+ 
community detected blood in the water 
and sought to end Thompson’s career. 
However, it may be more likely that 
Justice Ramirez has not spent a lifetime 
wandering the woods listening closely 
for signs of dangers as those he seems 
to be calling out in his dissent. 

It is also imperative to note the 
nature of social science courses. As 
a student of social sciences, one can 
expect to study some of the worst 
aspects of humanity and be asked to 
discuss them. The study of humanity 
and society is not always egalitarianism 
and peace. It encompasses genital 
mutilations, infanticide, acid attacks, 
and forced labor. 

It would not be wrong of a professor 
to show a video and discuss conversion 
therapy in a social science class. It is 
a lived experience of many and worth 
discussing. However, the issue with 
Thompson’s version of class involved 
subjecting students to the topic as if 
they were a part of his own study. In 
the most chilling part of the opinion, 
Justice Miller described the District’s 
evidence, “In 2015, Broyles encountered 
Charles on campus. He was sitting 
outside with his head down and seemed 
upset. He explained that Thompson 
had been discussing homosexuality in 
class and he asked any of them if they 
felt bad about themselves or feeling 
deviant. Charles felt forced to raise his 
hand. Charles felt like a deviant after 
the discussion. Charles asked Broyles if 
there was something wrong with him. 

Charles wanted to drop the class but felt 
he had to finish.” 

While this experiment Thompson 
seemed to be conducting on his school 
community is reprehensible, studying 
and discussing topics like conversion 
therapy have a place in higher 
education. In his biography, detailing 
his experience surviving gay conversion 
therapy, Garrard Conley writes, “On 
some days, it’s hard to believe that I ever 
lived in a world that operated on such 
extreme notions of self-annihilation. 
But then I turn on the news, read a few 
articles, and realize that what I have 
experienced may have been unique, 
but in no way was it disconnected 
from history. Minorities continue to 
be abused and manipulated by both 
nefarious and well-intentioned groups 
of people, and harmful ideas continue 
to develop new political strains all 
over the world.” Boy Erased, 327-328 
(2016). These topics are important, but 
it is important that the one leading the 
discussion does not abuse them.

There was no appearance by counsel 
for Thompson. Riverside Community 
College District was represented by 
Liebert Cassidy Whitmore, Pilar Morin, 
David A. Urban, and Meredith Karasch. 
Justice Miller wrote the opinion of 
the Court. Justice Ramirez wrote the 
dissent. ■

Corey L. Gibbs is a recent graduate of 
New York Law School (class of 2021).



12   LGBT Law Notes   November 2021

11th Circuit Affirms Dismissal on Pleadings of 
Transgender Inmate’s Rape Claims, Refusing to Consider 
Absence of Risk Screening Required by Prison Rape 
Elimination Act
By William J. Rold

This case is another nail in the 
coffin burying the aspirations of the 
Prison Rape Elimination Act [PREA] 
to protect LGBTQ inmates from assault 
by other inmates. In Cox v. Nobles, 
2021 WL 4839607 (11th Cir., Oct. 18, 
2021), the Eleventh Circuit affirmed the 
dismissal of transgender inmate Ronald 
Cox’s civil rights lawsuit under F.R.C.P. 
12(b)(6) for failure to state a claim by 
Chief U.S. District Judge J. Randal Hall 
in Cox v. Nobles, 2020 WL 1541698 
(S.D. Ga. 2020). The authored opinion 
by Circuit Judge Jill A. Pryor (Obama) 
was joined by Circuit Judge Adalberto 
Jordan (Obama) and Senior Circuit 
Judge Gerald Bare Tjoflat (Ford). 

The court’s attitude about protection 
of transgender inmates is forecast by 
its early comment: “Cox’s identity as 
a transgender woman within these 
male prisons made her a target for 
sexual and other physical abuse she 
was forced to endure at the hands of 
other inmates.” This “well-what-do-
you-expect?” approach to protection 
continues throughout the opinion as the 
court refuses to give Cox all favorable 
inferences from the pleadings, as it is 
required to do for the non-moving party 
on a motion to dismiss.

Cox’s ordeal began at Georgia’s 
Autrey prison, where she “requested 
protection” under PREA upon arrival 
due to her having been receiving 
hormones and her current presentation 
as a female with breasts and feminine 
appearance. Instead, she was celled 
without screening with another inmate, 
who threatened her with a weapon and 
sexually assaulted her, for which she was 
hospitalized. Cox grieved the failure to 
separate her.

Moved to Central State Prison, Cox 
again sought and was denied PREA 
protection. Inmates assaulted her and 

kicked and punched her on the ground. 
Officers did not intervene, because, 
according to the Amended Complaint, 
there was only “one officer watching 
four pods.” Cox also grieved these 
events.

Four months later, at Augusta prison, 
Cox again requested PREA protection. 
It was again denied, and she was 
assaulted twice, once with a shank. The 
unit manager conceded that “Cox should 
be moved.” She was shifted to a new cell 
in the same dorm as her attacker. She 
was attacked again, by the same inmate, 
injured critically, and hospitalized for 
six days. On her return, she was placed 
“on lockdown in a PREA dorm.”

Cox filed suit in 2019, after her 
release from custody. This timing 
removed her case from coverage by the 
Prison Litigation Reform Act because 
she was not a prisoner when the case 
was filed, and it dispensed with a need 
to show exhaustion of administrative 
remedies prior to filing in federal court. 

Despite the allegations, defendants 
filed a motion to dismiss for failure 
to state a claim and requested a stay 
of discovery. Judge Hall granted the 
discovery stay – a key procedural fact 
not mentioned by the Eleventh Circuit. 
Judge Hall then granted the motion to 
dismiss on qualified immunity grounds. 
The Circuit affirmed, finding no 
constitutional claim was stated, thereby 
dispensing with discussion of whether 
the “right” was “clearly established.”

The Court of Appeals says that it 
reviewed the case de novo and construed 
the allegations and all reasonable 
inferences from them in favor of Cox, 
as it must under Ga. State Conf. of 
the NAACP v. City of LaGrange, 940 
F.3d 627, 631 (11th Cir. 2019). It said 
it followed Ashcroft v. Iqbal, 556 U.S. 
662, 678 (2009); and Bell Atl. Corp. 

v. Twombly, 550 U.S. 544, 555 (2007), 
by discounting labels, conclusions, and 
formulaic recitations, while crediting 
allegations that are “plausible” on their 
face. Respectfully, this is not what the 
court did.

The court found that the key issue on 
deliberate indifference to Cox’s safety 
here was defendants’ states of mind 
under the second element of Farmer v. 
Brennan, 511 U.S. 825, 837 (1994). This 
may be correct, as far as it goes. The 
court found that this element had two 
components, a subjective one (did the 
defendant “know”) and an objective one 
(did the defendant respond reasonably 
or “recklessly”). This omits that 
“know” can be satisfied if the danger 
is “obvious.” See Farmer, 511 U.S. at 
passim (“obvious” mentioned 22 times 
as satisfying subjective component). 

The court faults Cox’s complaint 
for failing to present the “details” of 
her PREA requests for protection – 
evidence asymmetrically in defendants’ 
own records, sheltered from discovery 
by the stay. The Eleventh Circuit finds 
that the pleadings do not show that 
defendants knew Cox was in any danger 
at Autry prior to the assault. While 
acknowledging that Cox requested 
PREA protection, the court says she 
failed to allege that she told defendants 
that she was transgender, that she 
wanted special housing, or that she was 
in danger – in particular, she did not 
allege that she told defendants that her 
cellmate was a potential assailant.

The analysis gets worse with each 
successive prison (and set of defendants), 
but it is useful to stop here to point out 
that Farmer does not require these 
details to state a claim. Congress was 
keenly aware of Farmer’s “obviousness” 
treatment of danger to transgender 
inmates – and it referred to the case in 
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the preamble to the law. 34 U.S.C. § 
30301(13). It left the details on reducing 
prison sexual assault to the Attorney 
General, directing her to promulgate 
regulations. 

The PREA regulations provide for 
investigations upon inmate complaints 
(see 28 C.F.R. §§ 115.22 and 115.71 – 
covering “investigations”), but they 
also require assessment of inmates by 
correctional officials for risk of assault 
to be self-executing. “All inmates shall 
be assessed during intake screening 
and upon transfer to another facility for 
their risk of being sexually abused . . 
. .” 28 C.F.R. § 115.41. PREA requires 
defendants to look at their own records 
and to assess all inmates on arrival 
to determine whether they present 
an “obvious” risk. On the subject 
of identifying a specific assailant in 
advance, which the court said Cox failed 
to do here, Farmer specifically provides 
that defendants “may not escape 
liability for deliberate indifference . . 
. [because they] did not know that the 
complainant was especially likely to be 
assaulted by the specific prisoner who 
eventually committed the assault.” 511 
U.S. at 643.

The problem compounds with each 
transfer because the defendants’ own 
records travel with Cox, leaving no 
excuse for the consequences of failing 
to screen her at Central or Augusta. 
Defendants’ own records include files 
on security, housing, unusual incidents, 
injuries, hospitalizations, discipline, 
grievances, and PREA (to name a few). 
Defendants knew that, at Autrey (Cox’s 
prior prison), Cox had been sexually 
assaulted and required hospital care. 
She also requested PREA protection 
again at Central. Inexplicably, the 
court again faults Cox for inadequate 
pleading, saying that, without the PREA 
documents, the court cannot know 
whether Cox mentioned what happened 
at Autry or made Central aware that she 
was in any danger. 

The court abandons this line by the 
third prison (Augusta), finding that the 
risk there was subjectively known. It 
rules for defendants, however, because 
they moved Cox to a different cell from 
the cell she occupied with the cellmate 
who assaulted her. The fact that it was 

still in the same cellblock does not 
create any basis for an inference that 
the two would “encounter each other 
in an unsupervised setting.” This, 
of course, happened, when the same 
inmate assaulted Cox again, causing 
critical injuries to Cox that put her in 
the hospital for six days. The court 
ruled that such a move might constitute 
deliberate indifference or might not, 
depending on the facts, which it 
declines to remand to have determined. 
It writes without favorable inferences 
that Cox “fails to provide any context 
from which we can say that Harris’s 
actions were objectively unreasonable.”

The Eleventh Circuit says it is not 
determining whether violation of PREA 
creates a “stand-alone” cause of action. 
Rather, on these facts, PREA violations 
cannot be used as an “end run” around 
a determination that there is no Eighth 
Amendment violation. The ruling 
begs the question of whether PREA 
violations can “inform” the subjective 
inquiry of the defendants’ state of mind 
under the Farmer standard. See, e.g., 
Monroe v. Jeffreys, 2021 U.S. Dist. 
LEXIS 21224 at **25-26, 2021 WL 
391229 (S.D. Ill., Feb. 4, 2021) (court 
relies on PREA “goals and purposes”); 
Diamond v. Owens, 131 F.Supp.3d 
1346, 1376-7 and n.33 (M.D. Ga. 2015) 
(citing PREA regulations as “part of” 
corrections expected knowledge base 
and standard of care).

PREA and its implementing 
regulations recognize that LGBTQ 
inmates may fear seeking protection or 
distrust the system (as Cox has every 
reason to do here), so they impose 
an affirmative duty on corrections 
to seek out potential sexual abuse 
victims. This court’s decision sweeps 
over this problem with legerdemain. 
In promulgating the regulations, 
the Department of Justice required 
correctional administrators to “account 
in various ways for the particular 
vulnerabilities of inmates who are 
LGBT or whose appearance or manner 
does not conform to traditional gender 
expectations.” 77 Fed. Reg. 387106, 
37109 (June 20, 2012). The PREA 
regulations include risk assessment of 
inmates “perceived” to be LGBT. 28 
C.F.R. §§ 115.41 and 115.42(d)(7). 

Instead, what has happened since 
PREA, is the adoption of a “paper-
based” system of lengthy regulations 
and “independent” audit that show 
(almost always) full compliance with 
PREA’s policy of “zero tolerance.” One 
commentator wrote: “I have never spoken 
to a warden . . . who does not proclaim 
a zero tolerance policy . . . . [W]hen I . 
. . speak with prisoners, a very different 
story inevitably emerges.” Kupers, 
“Role of Misogyny and Homophobia in 
Prison Sexual Abuse,” 18 U.C.L.A. L.J. 
107, 108, 128 (2010); see also, National 
PREA Resource Center, “The Myth 
of Zero Tolerance in Texas Prisons” 
(Nov. 20, 2018). Ankles, “Prison Rape 
Elimination Act Litigation,” 17 N.Y.U. 
J. of Legis. & Pub. Policy 801, 821 and 
n.138 (2014) (zero tolerance has evolved 
into a contrived “safe harbor” to shelter 
correctional defendants from claims of 
constitutional torts).

The court leaves the door open a 
crack: “Although we have no doubt 
that PREA documents could put prison 
officials on notice of a substantial risk of 
serious harm to an inmate, in this case 
Cox failed to allege anything to help 
us discern what the PREA documents 
said.” (Emphasis by the court). 

Cox is represented by McNeill 
Stokes, Esq. (Mableton, GA). ■

William J. Rold is a civil rights 
attorney in New York City and a former 
judge. He previously represented the 
American Bar Association on the 
National Commission for Correctional 
Health Care. 
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Federal Judge Denies Mootness and Change of Venue 
Motions Despite Transgender Inmate’s Transfer to 
Women’s Prison
By William J. Rold

Chief U.S. District Judge Nancy J. 
Rosenstengel denied motions by the 
U.S. Bureau of Prison [BOP] to declare 
a transgender inmate’s civil rights case 
moot after her transfer to a women’s 
prison – or, in the alternative, to transfer 
the case to the Northern District of 
Texas – in Iglesias v. Federal Bureau 
of Prisons, 2021 WL 4943739 (S.D. 
Ill., Oct. 22, 2021). Cristina Nichole 
Iglesias began her case pro se, when 
she was confined at the USP-Marion in 
Illinois. Law Notes covered its favorable 
screening by Senior U.S. District Judge J. 
Phil Gilbert on medical care, protection 
from harm, and equal protection claims 
in September 2019 (page 34), sub nom. 
Iglesias v. True, 2019 U.S. Dist. LEXIS 
124246 (S.D. Ill., July 25, 2019). 

In the last two and one-half years, 
several things happened. The case 
lawyered-up – see last paragraph. 
Iglesias was transferred – first to 
FCI Ft. Dix (NJ), then to the BOP’s 
Federal Medical Center for Women in 
Carswell (Ft. Worth, TX). The case was 
reassigned in October of 2020 to Chief 
Judge Rosenstengel, who determined to 
keep the case without a magistrate judge. 
There have been numerous discovery 
fights and repeated motion practice – the 
most recent focusing on BOP’s almost 
desperate effort to wrest this case from 
Judge Rosenstengel.

Judge Rosenstengel first addresses 
BOP’s motion to change venue to Texas, 
using language seen in briefs but rarely 
appearing in a judicial opinion. She 
writes that BOP’s venue argument is 
“Like Dr. Frankenstein—who stitched 
together mismatched parts to create 
a monster,” relying on cases that are 
inapposite because they involve statutes 
that have their own venue provisions (like 
the Privacy Act) – or that do not mention 
venue at all. She applies the general 
rule that venue is determined when the 
complaint is filed and that a “substantial 

part of the events or omissions giving rise 
to the claim occurred” in the Southern 
District of Illinois. 

This conclusion disposes of BOP’s 
argument that venue should be changed 
to the Northern District of Texas because 
the case was filed in the “wrong” district 
under 28 U.S.C. § 1406. It was not. 
“[W]hen a case is in the right district, 
a transfer under § 1406 is ‘wholly 
inappropriate,’” the judge wrote, quoting 
Willis v. Caterpillar Inc., 199 F.3d 902, 
905 (7th Cir. 1999) (emphasis by the 
court).

BOP next argues that venue should be 
changed for discretionary reasons under 
28 U.S.C. § 1404 for the convenience of 
the parties and in the interest of justice. 
BOP fails to meet its burden to show 
grounds for discretionary change of 
venue. Although Judge Rosenstengel 
does not express the connection in her 
discretionary venue change ruling, 
she notes later in a footnote that the 
parties agreed to a stipulation in this 
case: Iglesias would drop her Bivens 
claims for damages against the federal 
defendants individually in exchange for 
BOP’s agreement that high level BOP 
officials, sued in their official capacities 
only, would suffice for any injunctive 
relief to which Iglesias may be entitled. 
In this writer’s view, this stipulation, plus 
the fact that the case is being defended 
by main Justice in Washington, turns the 
discretionary venue motion into fairly 
obvious forum shopping.

The hollowness of BOP’s position 
in this case is illustrated by their next 
argument: that the official capacity 
claims should be dismissed, despite 
the stipulation. Judge Rosenstengel 
rules that these are proper injunctive 
defendants because they would “carry 
out” any order, citing Tolentino v. Baker, 
679 F. App’x 503, 504 (7th Cir. 2017); 
Gonzalez v. Feinerman, 663 F.3d 311, 
315 (7th Cir. 2011).

BOP next argues that Iglesias 
lacks standing to maintain her equal 
protection and protection from harm 
claims because she is now in a women’s 
facility, saying that the “operative” 
pleading is the Second Amended 
Complaint – at which time Iglesias knew 
she was about to be transferred to Texas. 
This is wrong for two reasons. Standing 
is determined by the initial complaint 
under Milwaukee Police Ass’n v. Bd. 
of Fire & Police Comm’rs of City of 
Milwaukee, 708 F.3d 921, 928 (7th Cir. 
2013); and Pollack v. U.S. Dep’t Of 
Just., 577 F.3d 736, 743 (7th Cir. 2009). 
Secondly, Iglesias had not actually been 
transferred when she filed her Second 
Amended Complaint. Friends of the 
Earth, Inc. v. Laidlaw Env’t Servs., 528 
U.S. 167, 190–91 (2000); Olmstead v. 
L.C., 527 U.S. 581, 594, n. 6 (1999).

BOP next tries mootness as to these 
two claims. This fails for two reasons. 
Even if one looks at the transfer 
to a women’s prison as “voluntary 
cessation,” BOP has not shown that it 
is “absolutely clear that the allegedly 
wrongful behavior could not reasonably 
be expected to recur.” Friends of the 
Earth, Inc., 528 U.S. at 170. Judge 
Rosenstengel writes in a footnote that 
the record suggests at this point that 
BOP has transferred trans women back 
to men’s prisons. Secondly, Iglesias 
is not challenging policies about 
transgender inmates at one prison. 
Rather, she contests treatment of 
transgender inmates generally by BOP, 
which she has experienced personally at 
three prisons. 

While a transfer can moot an 
injunctive claim under Higgason v. 
Farley, 83 F.3d 807, 811 (7th Cir. 1996), 
this is not inevitably the case. See Lehn 
v. Holmes, 364 F.3d 862, 871 (7th Cir. 
2004) (non-smoking inmate double-
celled with smoking inmate has claim 
after transfer because smoking policy is 
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statewide). Judge Rosenstengel writes: 
“Here Defendants have provided no 
evidence of the discontinuance of the 
alleged ‘biological-sex’ based housing 
policy.” The transfer does not moot the 
claims.

Finally, Judge Rosenstengel turns 
to the motion to dismiss the medical 
claims (including confirmation surgery 
and body hair removal) for failure to 
state a claim. Iglesias’ medical claims 
are undoubtedly serious under Maggert 
v. Hanks, 131 F.3d 670, 671 (7th Cir. 
1997). As to the subjective element of 
the deliberate indifference test, Judge 
Rosenstengel finds on the basis of the 
allegations that BOP’s “subjective 
response was so inadequate that it 
demonstrated an absence of professional 
judgment” under Peterson v. Wexford 
Health Sources, Inc., 986 F.3d 746, 753 
(7th Cir. 2021); and Arnett v. Webster, 
658 F.3d 642, 751 (7th Cir. 2011). 

BOP then argues that it cannot be 
found liable for inadequate transgender 
medical care under the standards of 
Campbell v. Kallas, 936 F.3d 536 
(7th Cir. 2019). Judge Rosenstengel 
charitably refers to this argument as 
“imprecise.” In fact, it is an argument 
unworthy of main Justice. Campbell 
was a damages case where the issue 
was qualified immunity and whether 
the law was clear at the time hormones 
were denied. For injunctive purposes, 
Campbell itself recognized that the law 
was clear by 2019. 936 F.3d at 548-9. 
Although Judge Rosenstengel makes 
clear that she is “not looking at the 
evidence at this time,” the allegations 
are that hormones are insufficient 
treatment and that only surgery will 
suffice.

On hair removal, Judge Rosenstengel 
finds that the question of whether this 
is a necessary part of Iglesias’ gender 
dysphoria treatment is “a question 
for another time—not on a motion to 
dismiss.” Even though the plaintiff is 
now housed at a women’s prison, she is 
not permitted to shave daily, and “[a]s 
a result, she has to endure being called 
a ‘bearded woman’ by prison staff and 
other prisoners,” causing her extreme 
distress and exacerbating her dysphoria. 
The motion to dismiss this claim is 
denied.

This writer believes that the two 
proceeding paragraphs are really what 
all the legal babble in the preceding 
paragraphs is about: Iglesias would 
likely have her entire case dismissed 
on the merits in the Fifth Circuit under 
Gibson v. Collier, 920 F.3d 212, 220-
24 (5th Cir. 2019). Eventually this issue 
(shudder) is going to wind its way to the 
Supreme Court.

Iglesias is represented by Feirich/
Mager/Green/Ryan (Carbondale, IL); 
Winston & Stauss, LLP (Chicago); 
Roger Baldwin Foundation of ACLU 
of Illinois (Chicago); and ACLU 
Foundation (NYC). Defendants are 
represented by the U.S. Attorney for the 
S.D. Ill., and by a half dozen lawyers in 
the Civil Division of the Department of 
Justice (Washington, DC). ■

Released Gay 
Oregon Inmate 
Loses on Summary 
Judgment but 
Decision Leaves 
Intriguing Issues 
By William J. Rold

This is a difficult case to follow. 
Insofar as relevant to Law Notes, former 
Oregon inmate Daniel Matthews alleges 
retaliation and discrimination because 
he is gay and published criticism 
of Oregon’s prison policies, which 
publications were then censored – and 
he was charged with misconduct. In 
Matthews v. Carey, 2021 WL 4993476 
(D. Ore., Oct. 27, 2021), U.S. Magistrate 
Judge Stacie F. Beckerman, who has the 
case for all purposes, granted the state 
summary judgment on all claims. 

Matthews was apparently released 
in February of 2021, and he has not 
communicated with the court since 
March 5, 2021. The case, filed in 2018, 
has slogged on for years, with partial 
summary judgment granted on PLRA 
exhaustion, leaving just a few claims – 
now for damages only. As demonstrated 
below, there is a disconnect among the 
parties and with the court as to how 
these claims are framed – made more 
complicated by the absence of genuine 
adversary briefing over the last six 
months, when the merits were argued 
and decided. This writer does not 
understand why the court stretched to 
reach some of its rulings, while ignoring 
other claims that seem squarely 
presented. 

Matthews claims that he was denied 
receipt of “Under Lock and Key” (a 
Maoist prisoners’ rights publication that 
advocates strident anti-racist/ sexist/ 
imperialist/ homophobic/ classicist 
positions and has a non-binary gender 
editorial slant) in retaliation for his 
writing an article for it that criticized 
Oregon policies about LGBTQ inmates. 
He also says he was denied a reason for 
the censorship and the right to appeal. 
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Judge Beckerman treats this as a 
First Amendment retaliation claim, 
applying the balancing test of Turner 
v. Safley, 482 U.S. 78, 84 (1987), as 
refined by Chavez v. Robinson, 12 F.4th 
978, 1001 (9th Cir. 2021). She finds 
that there was a legitimate penological 
reason to withhold the publications, 
so there was no retaliation under the 
First Amendment. She writes that 
“Under Lock and Key” is on a “list” 
of publications not allowed because of 
their content since they “occasionally 
have articles or information” that pose 
“security threat management.” 

Defendants say that Matthews was 
given a reason and a right to appeal. Judge 
Beckerman accepts the defendants’ 
argument, as stated by the grievance 
clerk, in what must be a determination 
that this otherwise factual dispute is 
not material to summary judgment. 
Even if this might be true for retaliation 
purposes, there is a broader issue here: 
literature censorship. 

Judge Beckerman does not mention 
the prison censorship standards 
applicable to publications despite 
Turner deference under Thornburgh 
v. Abbott, 490 U.S. 401, 404 (1989), 
which remanded for individualized 
determination of each contested 
publication. Judge Beckerman concedes 
that “[t]he record does not include copies 
of, or provide any additional details 
about, the contents of [the confiscated 
publications].” But, even the Missouri 
case upon which she relies as precedent 
for censoring “Under Lock and Key” – 
Khalfani-El v. Clark, 2011 WL 403185, 
at *4-5 (E.D. Mo. Feb. 2, 2011) – notes 
that the issues withheld were reviewed 
in camera. 

Here, Judge Beckerman merely says 
that “nothing in the record reflects 
that the withheld mail did not include 
material that could incite others and/
or threaten the safety and security of 
the facility.” (Emphasis by the court.) 
This is backwards under Thornburgh, 
and the holding could be used to justify 
censorship in general of many LGBTQ-
oriented and political publications. 

Matthews next argues that he 
faced discipline for two charges: 
“non-assaultive sexual activity”; and 
“unauthorized organization.” Matthews 

says these charges were lodged as 
punishment for being gay and for 
speaking out. The hearing officer 
dismissed the charges as “insufficient,” 
and they were not re-filed. The court 
probably could have stopped there for 
procedural due process purposes under 
the “atypical hardship” threshold of 
Sandin v. Connor, 515 U.S. 472, 484 
(1995); but Judge Beckerman again 
treats the claim as one for “retaliation.” 

Defendants say that they were not 
retaliating but were charging Matthews 
with gathering with other gay men 
to have sex in the showers and cell 
blocks. They attribute the charges to an 
unnamed “confidential informant,” who 
complained about their activity under 
the Prison Rape Elimination Act, whose 
story was apparently found inadequate 
by the hearing officer. 

Judge Beckerman also entertains 
an as-applied and a facial challenge to 
both underlying regulations. Matthews 
claims the charges targeted him as a 
gay man who meets with other gay men 
and that the sex part is a pretext for class 
discrimination. 

Judge Beckerman finds that the good 
faith belief that Matthews was engaging 
in “impermissible sexual conduct” was 
a sufficient defense to the “as- applied” 
challenge to the regulations. The fact 
that the charges were dismissed – while 
usually undercutting a penological 
justification for alleged retaliation 
under Clinton v. Cooper, 781 F. App’x 
582, 585 (9th Cir. 2019); and Watson 
v. Carter, 668 F.3d 1108, 1115 (9th Cir. 
2012 – is not fatal to defendants because 
the dismissal was based on the need for 
more investigation, not on a finding that 
the charges were false. 

Judge Beckerman finds that the 
regulations are also not overbroad 
facially. She writes: “OAR 291-105-
0015(4)(q)’s language clearly applies 
only to groups of two or more [prisoners] 
who create or actively promote, 
recruit, participate in, or are involved 
in ‘security threat activity,’ which is 
defined under the OARs and would 
logically include . . . . engaging in sexual 
activity, a well-recognized institutional 
safety and security concern.” This 
does not address the allegation that 
the regulations’ vagueness and sweep 

could catch clearly protected activity of 
“two or more” disfavored people, like 
members of the LGBTQ community.

In so doing, Judge Beckerman 
makes constitutional findings about an 
Oregon disciplinary rule that appear to 
have been unnecessary for disposing 
of this case and which are likely to be 
cited repeatedly. She also ignores other 
pesky issues, such as: does privacy 
under Lawrence v. Texas, 555 U.S. 558 
(2003), have any application in prison; 
is there a First Amendment right to 
association in prison, and is it subject 
to Turner balancing; and what scrutiny 
should apply to LGBTQ classifications 
in prison? 

Notably, in Johnson v. California, 
543 U.S. 499, 509-10 (2005), the 
Supreme Court applied strict scrutiny 
to a post-Turner race classification in 
prison, striking a rule that initially 
assigned new inmates only to cells with 
inmates of the same race. The Ninth 
Circuit applied heightened scrutiny 
(not Turner balancing) to prison 
gender classifications in Harrison v. 
Kernan, 971 F.3d 1069, 1077 (9th Cir. 
2020). [These cases raise issues about 
LGBTQ and equal protection scrutiny 
in prison, particularly after Bostock, 
and they present issues to consider for 
transgender prison housing cases in 
particular.] 

Also lurking in this case is an issue 
raised by the confluence of Lawrence 
and Bostock: can “private” gay sex in 
prison be prohibited? Judge Beckerman 
says “of course,” citing: Matthews v. 
Brown, 2021 WL 2366011, at *9 (E.D. 
Cal., June 9, 2021) (“it is beyond dispute 
that prohibiting sexual activity in prison 
is a legitimate governmental interest . . . 
[and] one major area of security concern 
is sexual activity, especially sexual 
activity among inmates, which has a 
history of being extremely dangerous 
and volatile”); Mintun v. Peterson, 2010 
WL 1338148, at *11 (D. Idaho, Mar. 30, 
2010) (“Prohibiting sexual activity in 
prison is unquestionably a legitimate 
penological interest.”). 

Judge Beckerman’s “of course” ruling 
and her linkage of gay sex with “danger” 
is reminiscent of the homophobia of the 
repudiated sodomy decision in Bowers 
v. Hardwick, 478 U.S. 186 (1986). This 
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writer knows of no decision that has 
applied Lawrence to consensual gay 
sex in prison, but it is in the literature. 
See, e.g., Robinson, “Masculinity as 
Prison: Sexual Identity, Race, and 
Incarceration,” 99 Calif. L. Rev. 1309 
(2011). The Pennsylvania Supreme Court 
said no in Commonwealth v. Mayfield, 
832 A.2d 418, 425 (Pa. 2003); but cf. 
United States v. Roberts, 2007 WL 
2221416 (E.D. Pa., July 31, 2007) (gay 
couple, both on parole, were allowed to 
resume living together and raising their 
child, despite prohibitions on parolees 
“consorting” with known felons). 

One year after Bowers, the Supreme 
Court recognized the fundamental right 
of inmates to marry in Turner. In dicta, 
however, it wrote that the couple may 
have to wait until release to consummate 
their marriage. 482 U.S. at 95-6. A 
deluge of gay rights decisions has 
softened the battlefield since Bowers, 
and it is not too early to germinate the 
seeds for new struggles.  

The last issue discussed in this article 
is Matthews’ claim that he was denied 
participation in a dog training group 
because he is an outspoken gay man. 
Judge Beckerman finds that this decision 
was made by the dog training group, 
which is not part of the prison – so there 
is no state action. She cites no authority. 
[How about the warden’s taking bribes 
for deploying outside inmate work 
crews in The Shawshank Redemption?] 
Seriously, though, in Davis v. Prison 
Health Services, 679 F.3d 433, 439 
(6th Cir. 2012), prison defendants were 
responsible for violation of a gay 
prisoner’s equal protection rights under 
a rational basis test when he suffered 
homophobic discrimination at an off-
site community public works job. ■

CIVIL LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor and Employment 
Law at New York Law School.

UNITED STATES SUPREME COURT 
– There is a split among federal 
circuits about whether federal pleading 
requirements in Title VII discrimination 
cases require that the plaintiff’s 
complaint allege a comparator in order 
to survive a motion to dismiss. On 
October 12, a petition for certiorari 
was filed on behalf of Elijah Anthony 
Olivarez, a transgender man asserting 
a Title VII discrimination claim based 
on his termination of employment and 
treatment regarding a medical leave 
application. He alleged harassment 
because of his gender identity by a 
specifically-named biased individual 
in the workplace, which the employer’s 
Human Resources Department had 
not taken action to stop, and that 
when he requested medical leave for a 
procedure related to his gender identity, 
a “specifically-named individual raised 
questions about his gender identity and 
the entitlement to leave that suggested 
bias,” and processed the leave requests 
“in an untimely and incorrect manner.” 
Olivarez alleged that his discharge was 
due to his gender identity, but did not 
allege facts “regarding the treatment 
of similarly situated individuals in the 
workplace outside of his protected 
category.” The district court dismissed 
the complaint because plaintiff did not 
plead a comparator, relying on 5th Circuit 
precedents holding that a comparator 
is required to survive a motion to 
dismiss. The decision below by the 
5th Circuit upholding the dismissal is 
reported as Olivarez v. T-Mobile USA, 
Inc., 997 F.3d 595 (5th Cir. 2021). The 
Petition documents the circuit split 
over whether pleading a comparator 
is required to allege a plausible case 

of discrimination, when, in fact, under 
Supreme Court civil pleading standards, 
all that is required is to allege facts 
sufficient to show that the plaintiff has a 
plausible case, and much caselaw shows 
different factual scenarios in which an 
inference of discriminatory intent can 
be drawn without showing a comparator 
who received more favorable treatment 
with respect to the issues raised by the 
discrimination claim. On October 25, the 
employer filed a statement waiving its 
right to respond to the petition, perhaps 
reflecting its counsel’s judgment that the 
Petition is unlikely to draw four votes 
for a cert grant, but the circuit split is 
real, and the 5th Circuit’s approach raises 
a substantial barrier to adjudication of 
discrimination claims when plaintiffs 
may not have access to the necessary 
information to allege a comparator 
before obtaining discovery. Petitioner 
is represented by Jillian T. Weiss, a 
transgender rights advocate based in 
Brooklyn, co-author of a casebook 
on gender identity and the law, and a 
longtime LeGaL member and leader. 
She is up against Texas powerhouse 
Holland & Knight, LLP, Dallas. 

U.S. COURT OF APPEALS, 5TH 
CIRCUIT – The 5th Circuit Court of 
Appeals has 17 active judges, out of 
whom only five were appointed by 
Democratic Presidents, and six were 
appointed by Donald J. Trump. The 
luck of a draw on a three-judge panel? 
The petitioner in Benitez v. Garland, 
2021 WL 4998678 (5th Cir., Oct. 27, 
2021) definitely ran out of luck, having 
her appeal go to a panel consisting of 
Circuit Judges Edith Jones (Reagan), 
Leslie Southwick (G.W. Bush) and Kurt 
Engelhardt (Trump). The per curiam 
opinion acknowledges the documentary 
evidence in the record of “discrimination 
and violence against transgender 
individuals in Honduras,” but finds no 
basis of relief for the transgender woman 
in this case, where the IJ and BIA seized 
upon inconsistencies between what 
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she told immigration officials in her 
original interview and what she testified 
in her IJ hearing as to the incidents of 
rape she endured, the threats from her 
family, and the difficulties and danger 
she would face if removed back to 
Honduras. The IJ found she was not 
credible, and the BIA agreed, largely 
based on two inconsistencies in her 
story, neither of which went directly to 
the question whether she was subjected 
to sexual assault by male relatives. 
That she required an interpreter for 
her reasonable fear interview, given 
when this newly-arrived frightened 
transgender woman was only 19 
years old, was neither here nor there, 
evidently. The court said, “It is plausible 
that [her] trauma, fear, and youth caused 
the omission of these allegations from 
the statements during the credible fear 
interview, but it is also plausible that 
they were added to bolster the asylum 
application.” The court also pointed to 
5th Circuit precedent holding that an “IJ 
is not required to give an applicant the 
opportunity to explain inconsistencies 
before reaching an adverse credibility 
determination.” Why not? This is 
another one of those frustrating refugee 
decisions that sounds more like enacting 
the Trump anti-Latino immigration 
agenda than seriously seeking to 
understand the petitioner’s case. Sending 
a young transgender woman back to 
Honduras seems, on its face, a recipe 
for disaster, and not consistent with 
the humanitarian aims of U.S. asylum 
law. The petitioner is represented by 
Justin Roel Chapa and Megan Whisler, 
of Morgan, Lewis & Bockius, LLP, of 
Dallas, and Vanessa Garza of Houston.

U.S. COURT OF APPEALS, 5TH 
CIRCUIT – A 5th Circuit panel 
rejected a pro se petition for a stay of 
a Removal Order while the Petitioner 
is appealing a denial of protection 
under the Convention Against Torture 
(CAT). Stanton-Black v. Garland, 2021 
WL 4977374, 2021 U.S. App. LEXIS 

32189 (Oct. 26, 2021). The Petitioner, 
a Jamaican citizen who was a lawful 
permanent resident of the United States, 
was convicted in 1995 on felony counts 
for conspiracy to possess and distribute 
cocaine and sentenced to 40 years in 
prison. On February 9, 2021, upon his 
release from prison, the Department 
of Homeland Security notified him to 
appear for a removal proceeding. While 
he admitted he was removeable due 
to his criminal convictions, he sought 
protection against removal under the 
CAT, claiming that while in prison 
“a man consensually performed a sex 
act on him” and a gang of Jamaican 
inmates in the prison physically 
assaulted him and told him that “by 
engaging in homosexual activity he 
was disrespecting the Rastafarian and 
Jamaican community, and that they 
would murder him when he returned 
to Jamaica.” Despite his testimony, 
the Immigration Judge ordered him 
removed to Jamaica and rejected his 
CAT claim, concluding that it was not 
shown that he would more likely than 
not be tortured “by or with” the consent 
of the Jamaican government. The BIA 
affirmed the decision and dismissed 
his administrative appeal. He filed a 
petition for review with the 9th Circuit, 
along with an emergency request for a 
stay of removal. The court noted that 
deference to the administrative decision 
required that it be reversed only if the 
reviewing court finds that the evidence 
compels a reversal, and the court 
concluded the standard had not been 
met in this case. The court upheld the 
BIA’s determination that the IJ’s finding 
that the physical assault (three or four 
punches in the face) was not “torture” 
was “not unreasonable,” since the 
Petitioner “did not require medical care” 
and had not been attacked by members 
of the prison gang in question during 
the remainder of his time in prison. 
And, the record was found to support 
the IJ’s finding that Petitioner had failed 
to link the prison gang to the Jamaican 
government in any way. Indeed, the 

IJ noted that a Human Rights Report 
about Jamaica did not even mention 
this particular gang, the “Rude Boys.” 
So, the Petitioner’s case failed on two 
grounds, failing to show he was likely 
to be tortured by this gang’s members in 
Jamaica or that the Jamaican government 
would “more likely than not acquiesce 
to such torture even if it were to occur,” 
quoting from Blake v. U.S. Attorney 
General, 945 F. 3d 1175 (11th Cir. 2019). 
The court also found that Petitioner 
would not suffer irreparable harm if he 
had to pursue his direct appeal of the 
BIA’s decision from Jamaica. The court 
found that Petitioner had not made a 
strong enough case that the BIA’s ruling 
should be reversed to justify staying 
his removal on the ground that it would 
be a wrongful removal. The 5th Circuit 
panel consisted of Circuit Judges Jerry 
Smith (appointed by President Ronald 
Reagan), Stephen Higginson (appointed 
by President Barack Obama), and Don 
Willett (appointed by President Donald 
Trump). 

U.S. COURT OF APPEALS, 7TH 
CIRCUIT – The 7th Circuit denied a 
petition by a gay Jamaican seeking 
review of a decision of the Board of 
Immigration Appeals that ordered his 
removal from the U.S., rejecting his 
fear of persecution claims. Murry v. 
Garland, 2021 WL 4621831, 2021 U.S. 
App. LEXIS 30164 (Oct. 7, 2021). The 
per curium opinion relates that the 
Petitioner has lived in the U.S. since 
2005, having entered as the fiancé of 
a U.S. citizen whom he soon married, 
subsequently applying for citizenship 
based on the marriage. For reasons 
not explained in the court’s opinion, 
the government denied his application 
in 2011 and commenced removal 
proceedings, but the petitioner has 
continued to live in the U.S. without 
authorization. At his removal hearing, 
he claimed fear of persecution because 
of his sexual orientation, presenting 
evidence of having been attacked 
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physically by some homophobic people 
in 2004. However, he was not injured 
seriously enough to seek medical 
treatment or to report the incident to 
police. The Immigration Judge and 
Board of Immigration Appeals found 
this evidence insufficient to justify 
withholding of removal or protection 
under the Convention Against Torture 
(CAT), and the 7th Circuit panel agreed. 
The court noted that evidence presented 
at the hearing confirmed that Jamaican 
society has “historically” been 
homophobic, but that attitudes were 
changing there, recent reports showing 
police officers protecting gay people 
and public figures acknowledging the 
validity of demands for gay rights. 
The court pointed out that the only 
incident of assault cited by the Petitioner 
involved private actors and was way in 
the past, and concluded that the record 
of more recent developments would not 
support a reasonable fear of persecution 
on account of his homosexuality if he 
were removed to his homeland today. 
Petitioner is represented by Swaray 
E. Conteh of the Law Firm of Fatima 
Johnson, Indianapolis.

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – In Fuentes-De La Cruz 
v. Garland, 2021 WL 4776377 (Oct. 
13, 2021), a 9th Circuit panel denied 
a petition for review of the Board of 
Immigration Appeals’ upholding an 
immigration judge’s decision to deny 
the petitioner’s claim for withholding of 
removal and relief under the Convention 
against Torture, finding that substantial 
evidence supported the agency’s 
adverse credibility determination. The 
court explained that the Petitioner, a 
Mexican national, had failed to assert 
her claim regarding “fear of harm due 
to her sexuality either in her first asylum 
application or her first reasonable fear 
hearing,” instead asserting that she 
feared harm as a member of an alleged 
social group of “unaccompanied 
women with tattoos who are perceived 

as being from the United States and 
having money and means and who 
cannot defend themselves against 
predatory men.” She finally raised the 
sexual orientation issue during a second 
reasonable fear interview, but the court 
said that “this was not a minor omission 
of details supporting a claim, but an 
entirely new claim of persecution.” 
And she didn’t help her credibility by 
trying to enter a sham marriage with 
a man while she was held in custody! 
The petitioner is represented by Luther 
Snavely, III, and Reza Athari, of Reza 
Athari & Associates, PLLC, Las Vegas, 
NV. (Ms. Fuentes could hardly complain 
about the composition of the panel that 
ruled on her petition, which included 
two senior circuit judges appointed by 
Presidents Clinton and Obama, and 
an out gay district judge appointed by 
Obama.)

ARIZONA – Count Arizona as another 
jurisdiction in which it appears that 
the courts will follow the ruling in 
Bostock v. Clayton County, 140 S. 
Ct. 1731 (2020), and construe the 
ban on sex discrimination in their 
state anti-discrimination law to cover 
discrimination because of sexual 
orientation or transgender status. At 
least, in Bruer v. State of Arizona, 2021 
WL 4998467 (Ariz. App., Div. 1, Oct. 
28, 2021), the state’s Court of Appeals 
held that because the Civil Rights 
Division of the Attorney General’s 
Office (the Division) has indicated that 
it will follow Bostock, a suit seeking a 
declaratory judgment that Arizona’s law 
covers such claims is moot. Plaintiff Jane 
Bruer, claiming to have been discharged 
because of her gender identity and 
sexual orientation, filed a charge with 
the Division in 2017, only to be told 
that they did not have jurisdiction over 
such claims, and suggested she contact 
the EEOC and proceed under Title 
VII. She eventually did so, received a 
right to sue letter, filed suit against her 
employer under Title VII, and achieved a 

settlement, which included a stipulation 
to dismiss her claims with prejudice. In 
December 2018, she filed this new suit 
pro se, seeking a writ of mandamus 
compelling the Division to accept her 
discrimination complaint, a finding that 
her due process rights had been violated 
by the refusal to process her earlier 
complaint, and specifically seeking 
a declaratory judgment against the 
Division concerning its jurisdiction. By 
the time the superior court came around 
to dealing with motions for summary 
judgment, it concluded that the suit was 
moot, because after Bostock “the parties 
have the same interpretation of the law” 
and all of Bruer’s discrimination claims 
had been settled in the previous action. 
The court of appeals characterized 
the question whether Arizona follows 
the Bostock ruling as “a moot abstract 
question . . . Bostock resolved Bruer’s 
substantive question and any subsequent 
inconsistent action by the Division will 
be subject to review.” Judge James B. 
Morse, Jr., delivered the opinion on 
behalf of the unanimous three-judge 
panel. 

CALIFORNIA – [An earlier version of 
this litigation note ran in our August 
2020 issue. Counsel for the plaintiff 
contacted us recently with some 
corrections, as a result of which we 
are publishing this revised version.] 
A male gym patron in San Francisco 
complained to the management that 
he had been sexually assaulted by his 
male yoga instructor. Management 
carried out an investigation, including 
reviewing security camera recordings, 
and determined that the patron’s 
complaint was not substantiated. 
However, management concluded that 
the instructor had acted unprofessionally 
and violated company rules by offering 
extra services “off the clock” to the 
patron and discharged the instructor 
a few days later. Subsequently, after 
the San Francisco Police Department 
had concluded its own investigation 
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on the patron’s criminal complaint, 
the gym notified the patron that it 
was terminating his membership. The 
patron sued the gym, raising claims of 
discrimination, retaliation, negligence, 
respondeat superior and the like. The 
trial judge dismissed a claim under the 
Ralph Act (which penalizes violence 
against people because of enumerated 
protected characteristics), finding that 
violence against the patron had not been 
specifically alleged, and ultimately 
granted summary judgment in favor of 
the gym on all other claims. In Heilbut 
v. Equinox Holdings, 2020 Cal. App. 
Unpub. LEXIS 4732, 2020 WL 4251399 
(Cal. Ct. App., 1st Dist., July 24, 2020), a 
panel of the 1st District Court of Appeal 
affirmed, in an opinion by Presiding 
Judge Peter J. Siggins. The court found 
that, in general, the Unruh Act, which 
applies to discrimination by places 
of public accommodation, does not 
create a right of action for “retaliation,” 
and that the gym had a legitimate 
business justification to terminate the 
membership of a patron who had made 
an unsubstantiated sexual assault claim 
against an employee. The patron’s 
membership was not terminated 
because of a characteristic protected 
under the Unruh Act. The court 
rejected the patron’s argument that the 
gym should be liable on a respondeat 
superior theory as having “ratified” 
the acts of its employee, finding that 
management investigated and concluded 
that a sexual assault had not occurred. 
Nothing that the gym management did 
suggested that they had “ratified” their 
employee’s actions. Furthermore, the 
discharge of the employee undercut the 
argument that management ad ratified 
the employee’s conduct, even though 
the discharge was not for committing 
the alleged sexual assault but rather for 
acting unprofessionally. From reading 
the court’s summary of facts as found 
by the trial judge, it sounds like there 
was some breakdown in communication 
between the instructor and patron, 
since the instructor appears to have 

concluded that the patron was interested 
in him and threw in an unrequested 
shoulder massage at the end of the “off 
the clock” additional yoga instruction. 
The instructor lost his job as a result. 
Noah Baron and Lawrence A. Organ 
of California Civil Rights Law Group, 
Anselmo, CA, represent Colin Heilbut, 
the gym patron. Dylan B. Carp and 
Stephanie T. Yank, of the San Francisco 
office of Jackson Lewis P.C., represent 
Equinox. The opinion is designated as 
unpublished. 

GEORGIA – Here’s one for divorce 
law practitioners to ponder. Kenneth 
and Jennifer Valade were in divorce 
proceedings initiated by Jennifer, with 
Kenneth represented by the law firm of 
Meriwether & Tharp, LLC. They both 
continued to reside in the marital home 
with their daughter, but not at the same 
time, one on weekdays and the other on 
weekends. In his first meeting with his 
attorneys, Valade found that a third-year 
associate had been assigned to his case. 
Valade claims the attorneys advised him 
to install a “nanny cam” in Jennifer’s 
bedroom, telling him it was legal to do 
so and directly related to issues in the 
divorce. The camera recorded scenes 
of Jennifer having sex in the bedroom 
with a woman, Crystal Rimert. Valade 
gave the film to his attorneys, who 
used it in the divorce case. Arguably, 
the film violated a standing order of 
the court against parties in divorce 
cases conducting surveillance on their 
estranged spouses “for the purpose o 
harassing and intimidating the other 
parties.” There is also a Georgia 
criminal wiretapping statute that 
might apply to this situation, but which 
allowed surveillance for the detection 
of criminal activity. Adultery is still 
a crime in Georgia, and at the time of 
these events, Jennifer was still married 
to Kenneth. The upshot is that Kenneth 
Valade got into hot water for what he had 
done and decided to sue his attorneys 
for malpractice and failure to supervise 

their young associate. At the same time, 
Crystal Rimert thought to sue the firm 
and Kenneth for invasion of privacy and 
specifically for wrongfully distributing 
the video showing her having sex with 
Jennifer Valade. What a tangle! The 
trial court ruled on various motions, and 
appeals went to the Court of Appeals 
of Georgia in Rimert v. Meriwether & 
Tharp, LLC, 2021 WL 4947046. 2021 
Ga. App. LEXIS 520 (Ga. Ct. App. 
3rd Div., Oct. 25, 2021). The law firm 
emerges relatively unscathed, but not 
so Kenneth. For full details, see the 
opinion for the court by Judge Clyde L. 
Reese, III. 

ILLINOIS – John Swenson, a tenured 
public-school teacher in Chicago, is a 
60-year-old gay white male who is suing 
his employer (the Board of Education), 
his building principal, and the CEO of 
the Chicago Public Schools in a nine-
count complaint. Swenson v. Board 
of Education, 2021 U.S. Dist. LEXIS 
196115, 2021 WL 4745268 (N.D. Ill., 
Oct. 12, 2021). Swenson complains that 
after he reported financial fraud by 
his building principal to the Office of 
Inspector General, he was reassigned 
from his longtime position as a music 
teacher to be a special education teacher, 
even though he has no experience 
in that field, and that a considerably 
younger and unqualified man was 
assigned to take his music teacher 
position. Naturally, he is invoking the 
state’s whistleblower law, laws against 
discrimination because of age, sexual 
orientation, retaliation for protected 
activities, a tort claim of intentional 
infliction of emotional distress, and a 
breach of contract claim. The defendants 
moved to dismiss various claims. 
District Judge Mary Rowland (an out 
lesbian appointed by President Donald 
Trump!) found that Swenson’s filings 
with the EEOC that resulted in his 
right-to-sue letter did not exhaust some 
of his claims, so ended up dismissing 
his Title VII claims, which alleged 
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both hostile environment and sexual 
orientation discrimination. However, 
as to remaining discrimination claims 
under Illinois law and a claim under the 
Age Discrimination in Employment Act, 
Judge Rowland rejected the defendants’ 
argument that what happened to 
Swenson after he made his report could 
not count as an adverse employment 
action, which must be alleged at the 
complaint stage to survive a dismissal 
motion, so the age discrimination 
claim survives, as do claims under the 
state Human Rights Act. Swenson also 
alleged a violation of Title IX, as to 
which defendants argued that Title VII 
preempts Title IX employment claims, 
to which Judge Rowland responded that 
since she had dismissed the Title VII 
claims, the Title IX claim “survives.” 
She also refused to dismiss a claim 
under the Illinois Whistleblower Act 
or the Illinois Civil Rights Act, again 
concluding that because she had 
dismissed the Title VII claims, the ICRA 
claims were not “duplicative.” However, 
as to intentional infliction of emotional 
distress, defendants argued that the 
IHRA preempts this, and Swenson’s 
response to the motion failed to take 
this on, so the claim was dismissed. 
Swenson also alleged a violation of 42 
USC 1983, but Judge Rowland pointed 
out that this statute is a vehicle for 
litigating other federal rights claims, not 
an independent source of rights. “In a 
footnote to his response brief, Swenson 
states his ‘constitutional rights to due 
process and equal protection were 
violated,’” and sought leave to amend to 
add those. But the court pointed out that 
Swenson had already amended once 
without mentioning these claims, and 
the court decided not to permit another 
amendment. Finally, as to the breach 
of contract claim, Swenson generally 
alleged that defendants breached “Board 
policy” without specifying “how any 
of the requirements under Illinois 
law related to employee handbooks 
as contracts are met in this case.” The 
handbook has a disclaimer of being 

contractual, in any event, so this count 
was dismissed. Swenson is represented 
by Steven Earl Glink, of Northbrook, 
IL. 

ILLINOIS – Selene Danielle Arriaga, a 
transgender woman, was going through 
the gender confirmation process 
(hormones, surgery) at the time she 
enrolled in the Cook County Sheriff’s 
Police Academy incident to obtaining 
a job as a Metra Police Officer. (Metra 
is the Northeast Regional Commuter 
Railroad Corporation in Cook County.) 
She attempted “to keep her transgender 
identity and associate medical treatments 
private,” wrote U.S. District Judge 
Virginia M. Kendall, but her attempt 
was unsuccessful. She alleges that 
various named defendants in managerial 
positions disclosed her identity as a 
transgender woman “to Police Academy 
administrators and staff, her superiors 
and co-workers, and police chiefs in 
municipal department” with whom she 
might interact as a Metra police officer. 
The result of those disclosures was 
predictable: harassment and ridicule, 
both at the academy and on the job. 
Proceeding on the theory that these 
disclosures in effect violated her right 
to privacy under the 14th Amendment, 
she filed a multicount complaint in 
federal district court for unauthorized 
disclosure of medical information, 
failure to supervise Academy personnel 
and protect her from harassment and 
discrimination, as well as state law 
claims under the Illinois Civil Rights 
Act (ICRA). In Arriaga v. Dart, 2021 
WL 4942050, 2021 U.S. Dist. LEXIS 
204467 (N.D. Ill., Oct. 23, 2021), Judge 
Kendall ruled on the defendants’ motion 
to dismiss. She rejected the argument 
that Metra could not be held liable for 
failure to adopt appropriate policies 
regarding privacy rights of transgender 
employees, although finding at least 
one of the named defendants did not 
have policy-making authority sufficient 
to invoke Monell liability against the 

Academy. However, claims against 
the named defendants were ultimately 
upheld at this motion to dismiss 
stage. Judge Kendall specifically and 
emphatically rejected arguments by 
the institutional defendants that Monell 
liability could not flow from the failure 
to have a policy. Judge Kendall also 
found that Arriaga’s factual allegations 
were sufficient to ground discrimination 
claims under the Illinois Civil Rights 
Act, and rejected the defendants’ 
argument that Arriaga’s “failure” to 
present evidence of personal animus 
on the part of Cook County Sheriff 
Tom Dart or the Metra defendants 
required dismissal of her civil rights 
claims. “The Defendants employed 
‘methods of administration that have 
the effect of subjecting individuals to 
discrimination,’ since their failure to 
address recruit misconduct plausibly 
had such effects, even if the named 
Defendants did not themselves engage 
in harassment,” wrote the judge, noting 
that Arriaga’s allegations were sufficient 
to ground a claim of “deliberate 
indifference” to the violation of her 
constitutional rights. “Her description of 
a hostile work environment, if accepted 
as true, therefore ‘states a claim to relief 
that is plausible on its face” under the 
ICRA. Arriaga is represented by Cass 
Thomas Casper and Gianna Rochelle 
Scatchell, Disparti Law Group, P.A., 
Chicago. Judge Kendall was appointed 
by President George W. Bush.

ILLINOIS – Bloomberg Law reported 
on October 5 that Amy Phillips had 
reached a settlement with ExxonMobil 
Corporation of her lawsuit alleging she 
was subjected to a hostile environment 
in violation of anti-discrimination 
laws while working at a Joliet, Illinois, 
refinery. A stipulation dismissing the 
case of Phillips v. Exxon Corp., N.D. Ill, 
No. 1:17-cv-07703, was filed on October 
4. District Judge Jorge L. Alonso had 
previously ruled that Phillips was 
entitled to a trial on her claim, because 
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her complaint alleged harassment 
based on her sex that was severe or 
pervasive enough to constitute a Title 
VII violation. Terms of the settlement 
were not publicly disclosed. Phillips is 
represented by Salvatore Prescott of 
Porter & Porter PLLC. 

ILLINOIS – A unanimous three-judge 
panel of the Appellate Court of Illinois, 
1st District, 3rd Division, overturned an 
order of protection that a Cook County 
trial judge issued with making the 
necessary statutory findings on the 
record. Martinez v. Singh, 2021 IL App 
(1st) 201027-U (Oct. 27, 2021). Justice 
David Ellis wrote for the panel. Even 
though the court was deciding Vaibhav 
Singh’s appeal months after the order of 
protection had expired, it wrote that it 
would not dismiss the appeal as moot, 
noting the clear errors by the trial judge 
and the potential impact of having an 
order of protection on Singh’s record, 
not least because Singh is in the U.S. on 
a “non-immigrant, F-1 student visa,” a 
status that could be adversely effective 
if the Order stands. The case arose out 
of a dispute between occupants and 
former occupants of an apartment, 
including the transgender woman 
who applied for the Order after Singh 
acted with hostility to her when she 
showed up to reclaim things she had 
left behind when she moved out. She 
claimed that Singh “became incredibly 
hostile – making transphobic slurs and 
physically threatening her because 
she was in the apartment.” He also 
misgendered her in the hearing on her 
application for the Order of protection, 
which clearly perturbed the trial judge, 
who asserted that the petitioner had 
“proved her case by a preponderance of 
the evidence and that [he] was not at all 
credible” in denying her testimony as a 
“complete lie.” Singh raised the issue 
of his immigration status and possible 
adverse effect on his employment if 
the Order was issue, but the court 
responded by stating (erroneously, in 

light of a statutory requirement), that 
“this court is not required to consider 
a person’s employment or status in the 
community before entering” an order of 
protection. 

LOUISIANA – It doesn’t help to win 
your pro se case when you don’t 
file anything in opposition to the 
defendant’s motion to dismiss. In 
Dillon v. Town of Arbita Springs, 2021 
WL 5039635, 2021 U.S. Dist. LEXIS 
209663 (E.D. La., Oct. 30, 2021), the 
plaintiff, an HIV-positive man, was 
employed by the Town to perform 
Parks maintenance work. In June 2017, 
he made the mistake of disclosing his 
HIV status to Leanne Schafer, the 
Town’s Director of Intergovernmental 
Affairs. This was a mistake because 
Schafer couldn’t keep a confidence. 
In January 2019, according to the 
plaintiff, Daniel J. Curtis was elected 
mayor, and promoted the plaintiff to 
Event Coordinator, a role in which 
he “worked closely with the Mayor 
and his staff,” and in which he would 
regularly exchange “pleasantries” with 
the Mayor and his staff. In November 
2019, he “noticed a drastic change” 
in how the Mayor and his staff were 
treating him – in effect, a deep freeze, 
no more pleasantries, avoiding contact, 
etc. He asked Ms. Schafer if she had 
told the mayor about plaintiff’s HIV 
status, which she did “because he 
asked her directly whether [plaintiff] 
was HIV positive.” Plaintiff alleged 
that the continuing cold treatment he 
was receiving exacerbated existing 
problems with depress, anxiety, and 
panic disorder, which eventually cause 
him to resign his job and file this lawsuit, 
alleging a violation of the Americans 
with Disabilities Act and receiving a 
right to sue letter in December 2020. 
He filed nothing in response to the 
defendants’ motion to dismiss, but 
the court analyzed each of his claims 
before granting the motion, finding no 
cause of action for an ADA violation, 

an Equal Protection violation, a state 
discrimination law violation, or a claim 
for negligent infliction of emotional 
distress. In effect, and repeatedly, she 
found that such silent treatment of an 
employee is just not actionable. District 
Judge Nannette Jolivette Brown was 
appointed by President Barack Obama.

MICHIGAN – Garcia v. Beaumont 
Health, 2021 WL 4951668 (E.D. Mich., 
Oct. 25, 2021), concerns a claim by 
Kristina Garcia, a bisexual employee, 
that her employer violated her rights 
under Title VII and the Elliot-Larsen 
Civil Rights Act in connection with 
her allegations that a female co-worker 
had subjected her to sexual harassment 
by unwanted touching, and then to 
retaliatory action when the co-worker 
found out about the complaint and told 
various people that Garcia had lied about 
the incident. The bulk of the opinion 
by District Judge Linda V. Parker is 
devoted to a detailed summary of the 
factual record upon which Judge Parker 
determined that summary judgment 
should be granted to the employer on 
all counts. It is difficult based on the 
court’s narrative to opine about the 
result, but the decision makes it sound 
like the plaintiff was offended by the 
co-worker’s conduct on more than one 
occasion, but the employer’s attempt 
to investigate was stymied in various 
respects and came up empty-handed 
on all but one issue: the employer’s 
investigation did confirm that the co-
worker violated a supervisor’s orders by 
talking about the main incident to other 
workers (during which she claimed 
Garcia was lying about the co-worker 
touching her nipple). As to a hostile 
environment claim, the court doubted 
that a jury would find the incidents 
described by Garcia as sufficiently 
severe or pervasive to meet the judicial 
standard for a discriminatory hostile 
environment and found that she had 
not provided evidence that her sex or 
sexual orientation was a factor in how 
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the employer handled the matter once 
she reported it. The court would not 
put any weight on Garcia’s contention 
that the supervisor who investigated 
her claim had commented that if a man 
had down what Garcia claimed her 
female co-worker had done, he would 
have been fired. Garcia is represented 
by Guy L. Sweet and Lisa C. Ward, of 
Law Offices of Lisa C. Ward, Okemos, 
MI. Judge Parker was appointed by 
President Barack Obama.

NEW YORK – Erica Rodriguez, a 
lesbian, began work as a custodian at 
Hostos Community College in April 
2019 and was discharged that December. 
Rodriguez v. Hostos Community 
College, 2021 WL 4555598, 2021 U.S. 
Dist. LEXIS 192080 (S.D.N.Y., Oct. 
5, 2021). Rodriguez claims to be the 
victim of discrimination because of 
her sex and sexual orientation, filed a 
complaint with the Equal Employment 
Opportunity Commission, and then 
filed suit in U.S. District Court after 
receiving a right to sue letter against 
HCC and the City University of New 
York, of which Hostos is a unit. Her 
federal complaint also asserted claims 
under the New York State and New York 
City Human Rights Laws. Defendants 
moved to dismiss the state and local 
law claims, citing Sec. 6224 of the New 
York Education Law that requires filing 
of a notice of claim as a pre-requisite to 
suing a community college. Rodriguez 
countered that this requirement does 
not apply to human rights claims, but 
District Judge Edgardo Ramos, while 
noting a division of opinion among 
federal district courts as to the issue, 
found more convincing those that have 
enforced the notice of claim filing 
requirement as a prerequisite to suit, 
and granted the motion to dismiss 
the state and local law claims. This is 
significant, particular with respect to 
losing the local law claim, as New York 
City’s Human Rights Law provides 
broader protection that the federal or 

state laws. The court ordered the federal 
claims to mediation on October 20. 
Rodriguez is represented by Brittany 
Sloane Weiner and Seth Asher Nadler, 
of Imbesi Law Group PC, New York 
City. Judge Ramos was appointed by 
President Barack Obama.

NEW YORK – A unanimous 2nd 
Department Appellate Division panel 
decision dated October 13 upheld 
Orange County Supreme Court Justice 
Maria S. Vazquez-Doles’ decision to 
grant summary judgment to defendants 
in Hutting v. Independent Living, Inc., 
2021 N.Y. Slip Op 05551, 2021 WL 
4763056, 2021 N.Y. App. Div. LEXIS 
5613, in which plaintiff Daniel Hutting 
sued his former employer, alleging 
employment discrimination because 
of sexual orientation in violation of 
Title VII and N.Y. Executive Law Sec. 
296, and also asserting a retaliation 
claim under the federal Family and 
Medical Leave Act. In this case, the 
court’s memorandum opinion said, the 
defendant had presented evidence that 
Hutting’s employment was terminated 
for “his admitted failure to follow agency 
procedure regarding use of agency 
vehicles and submission of vouchers 
for expenses,” and Hutting “failed to 
raise a triable issue of fact as to whether 
the plaintiff’s sexual orientation was 
a motivating factor in the defendant’s 
decision to terminate his employment.” 
As to the FMLA retaliation claim, the 
court explained that “the defendant 
submitted evidence demonstrating, 
prima facie, that the plaintiff did not 
suffer any adverse employment action 
upon his return from FMLA leave, 
as the change in his supervisor was 
contemplated before he took such leave 
and he did not experience any change in 
salary or benefits.” Once again, Hutting 
“failed to raise a triable issue of fact” 
in opposition to the s.j. motion. Hutting 
is represented by Zachary Holzberg, of 
Derek Smith Law Group, PLLC, New 
York City. 

NEBRASKA – Lucas Daniel Schmidt, 
proceeding pro se and seeking leave 
to proceed in forma pauperis, filed a 
complaint in the U.S. District Court 
in Nebraska. Schmidt v. H.H. Hall 
Restaurants of York, Inc., 2021 WL 
4775073 (D. Neb. Oct. 13, 2021). 
Senior District Judge Richard G. Kopf 
concluded that the complaint failed to 
state a claim upon which relief could 
be granted, due to insufficient factual 
allegations to state a plausible case, and 
as well to failure to attach a copy of the 
charge that Schmidt “allegedly” had 
filed with the E.E.O.C. But Schmidt was 
lucky that his complaint went to a judge 
who understands that pro se litigants 
may need a little coaching, and the court 
“on its own motion gave Plaintiff leave 
to amend” in a Memorandum providing 
some advice. Schmidt quickly filed 
an amended complaint, and this time 
he survived pro se screening, having 
included detailed factual allegations 
and attached sufficient forms to verify 
that he had exhausted administrative 
remedies by filing with both the 
Nebraska and federal equal opportunity 
commissions and had received a right-
to-sue letter from the EEOC. He also 
attached to his amended complaint a 
detailed “list of occurrences” which 
he claims to have submitted to upper 
management, and a list of discriminatory 
and harassing incidents he claimed 
to have suffered. Schmidt, a gay man 
with a same-sex spouse, claims his 
employer, a McDonald’s restaurant in 
York Nebraska, “discriminated against 
him because of his sexual orientation 
by subjecting him to unequal terms 
and conditions of employment and 
by terminating his employment,” as 
well as by subjecting him to a hostile 
work environment and retaliation for 
complaining. Put simply, the amended 
complaint met the pleading test of 
setting forth enough factual allegations 
to “nudge [his] claims across the line 
from conceivable to plausible,” as 
required by the Supreme Court in Bell 
Atlantic Corp. v. Twombly, 550 U.S. 
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544 (2007). Thus, wrote Judge Kopf, 
“the court finds for purposes of 28 
U.S.C. Sec. 1915 (e)(2) that Plaintiff 
has stated plausible claims for relief 
under Title VII for disparate treatment 
sex discrimination, sexual harassment 
(hostile work environment), and 
retaliation, and that the matter should 
proceed to service of process on such 
claims.” However, Judge Kopf directed 
that the case be removed from the pro 
se docket and randomly assigned to a 
new judge, although indicating that the 
Marshall should “serve all process in 
this case without prepayment of fees 
from Plaintiff.”

NORTH CAROLINA – On remand 
from a decision by the 4th Circuit (see 
Roberts v. Glenn Industrial Group, 
Inc., 998 F. 3d 111 (2021)), Senior U.S. 
District Judge Graham C. Mullen found 
that defendant Glenn Industrial Group, 
Inc., was not entitled to summary 
judgment on Chazz Roberts’ claim that 
he was the victim of unlawful sexual 
harassment co-workers, including his 
male supervisor, in violation of Title 
VII and is entitled to a trial, which the 
judge scheduled for January 24, 2022. 
Roberts v. Glenn Industrial Group, 
Inc., 2021 WL 4928462, 2021 U.S. Dist. 
LEXIS 202750 (W.D. North Carolina, 
Oct. 21, 2021). Judge Mullen had 
originally granted summary judgment 
to the employer on all of Roberts’ 
claims (including a Title VII retaliation 
claim, an overtime pay claim, and a 
state tort emotional distress claim), but 
the 4th Circuit, finding that Mullen had 
taken too narrow a view of potential 
same-sex harassment claims under the 
Supreme Court’s decision in Oncale 
v. Sundowner Offshore Services, Inc., 
523 U.S. 75 (1998), and noting that the 
Supreme Court’s decision in Bostock 
v. Clayton County, 140 S. Ct. 1731 
(2020), also required reconsideration 
of Roberts’ claim, reversed and 
remanded on the Title VII same-sex 
hostile environment claim. Roberts 

identifies as heterosexual, but alleges 
that some of his co-workers perceived 
him to be gay and subjected him to 
“constant” harassment and verbal 
assaults, with one employee, Roberts’ 
supervisor Andrew Rhyner, going 
beyond the verbal to actual physical 
assaults. Roberts complained to various 
supervisors to no avail, with one telling 
him to “suck it up.” The company’s 
employee handbook included a “No 
Harassment Policy” and directed that 
anybody with a harassment complaint 
bring it directly to the president of the 
company, Richard Glenn. Roberts never 
complained directly to Glenn, but the 
court concluded this did not necessarily 
relieve the company of potential Title 
VII liability; Roberts’ complaints 
to management officials included 
complaining to Glenn’s wife, Ana, who 
is the company’s Vice-President of 
Human Resources. This time around, 
Judge Mullen concluded that the factual 
allegations were sufficient to reject 
the employer’s s.j. motion. Roberts is 
represented by Geraldine Sumter of 
Ferguson Chamber & Sumter, P.A., 
Charlotte, North Carolina. The EEOC 
had filed an amicus brief in support 
of Roberts’ appeal to the 4th Circuit. 
Judge Mullen was appointed to the 
district court by President George H. 
W. Bush, and was formerly chief judge 
of the district court before taking senior 
status. 

OREGON – In Hunter v. U.S. 
Department of Education, plaintiffs 
are challenging the constitutionality 
of the religious exemption provision in 
Title IX of the Education Amendments 
of 1972, 20 U.S.C. Sec. 1681(a)(3). Title 
IX prohibits discrimination because 
of sex or denial of equal education 
opportunities because of sex by an 
educational institution that receives 
federal money. The exemption states: 
“(3) Educational institutions of religious 
organizations with contrary religious 
tenets: this section shall not apply to 

an educational institution which is 
controlled by a religious organization 
if the application of this subsection 
would not be consistent with the 
religious tenets of such organization.” 
Plaintiffs claim that this violates the 1st 
Amendment’s Establishment Clause. 
Three Christian universities and the 
Council for Christian Colleges and 
Universities filed a motion to intervene 
as co-defendants with the federal 
government to defend the exemption. 
In Hunter v. U.S. Department of 
Education, 2021 WL 4721062, 2021 
U.S. Dist. LEXIS 194988 (D. Ore., Oct. 
8, 2021), U.S. District Judge Ann Aiken 
found that the movants were not entitled 
to intervention as of right, but that it 
was appropriate for the court to grant 
permission for intervention. Although 
she found that “proposed intervenors’ 
interests are adequately represented by 
existing parties, limited intervention 
would not prolong or unduly delay 
the litigation,” and that “proposed 
intervenors may significantly contribute 
to the full development of the underlying 
factual issues and the just and equitable 
adjudication of the legal questions 
presented.” To avoid burdening the 
court, the intervenors are required to 
file a joint response to the plaintiffs’ 
preliminary injunction motion and to 
the joint motion to dismiss, and “take 
care not to duplicate arguments raised 
by federal defendants.” In support of 
their claim to intervention as of right, 
the movants pointed out that they 
intended to argue that Title IX does 
not cover claims of discrimination 
because of sexual orientation or gender 
identity, and that defendants, under the 
Biden Administration, have changed 
the government’s position as to that 
issue, pointing to Biden’s executive 
orders on LGBTQ rights. However, the 
position of the government under the 
new Administration remains that the 
statutory exemption is constitutional 
to protect the Free Exercise rights of 
religious educational institutions. It 
should surprise nobody that among 
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counsel for movants are lawyers 
affiliated with Alliance Defending 
Freedom and from the law firm of 
Schaerr Jaffe LP. Judge Aiken was 
appointed by President Bill Clinton.

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

SUPREME COURT – The Supreme 
Court denied a petition for certiorari on 
October 4 in State of Louisiana v. Hill, 
No. 20-1587, in which the Louisiana 
Supreme Court had affirmed a trial 
court ruling that a statute requiring 
convicted sex offenders to have the 
phrase “sex offender” conspicuously 
appear on driver’s licenses and other 
forms of state-issued ID violated the 
1st Amendment rights of individuals 
on a theory of compelled speech. The 
state courts had similarly invalidated 
a provision making it a crime for the 
holder of the license or ID to scratch out 
or cover up the words “sex offender.” 
The decision of the Louisiana Supreme 
Court is reported as State v. Hill, 2020 
WL 6145294.

NEW HAMPSHIRE – Steven M. 
Clark was convicted by a jury in 
New Hampshire Superior Court on 
five counts of aggravated felonious 
sexual assault, one count of attempted 
aggravated felonious assault, and one 
count of felonious sexual assault. On 
appeal, he challenged the trial court’s 
admission of evidence concerning one 
of his victim’s change in gender identity 
after the sexual assaults were disclosed, 
and evidence of the defendant’s display 
of “pornographic images” to his minor 
nephews around the time of the sexual 
assaults. Rejecting these arguments 
on appeal in State v. Clark, 2021 WL 
4929904 (N.H. Supreme Ct., Oct. 22, 
2021), the court concluded that the trial 
court had “properly addressed evidence 
of the victim’s change in gender identity 

through voir dire and subsequent jury 
instructions,” and that the evidence about 
the pornographic images was admissible 
to “corroborate the victim’s testimony.” 
The victims were Clark’s nieces whom 
he repeatedly sexually assaulted in 
their family’s computer room, during 
which events he also showed them 
pornographic images on a computer. 
Clark was prosecuted when the girls told 
their parents about what he had done. 
The court quoted a lengthy statement 
that the trial judge made during voir 
dire asking prospective jurors whether 
strong feelings about gender identity 
would affect their ability to be a fair 
and impartial jurors, noting that one of 
the nieces now identified as a male, or 
whether they would be unable to weigh 
the evidence impartially if lawyers 
referred to this victim alternatively 
by their female and male names. The 
judge excused four potential jurors who 
acknowledged that they could not be 
impartial. Another prospective juror 
made a non-judgmental statement about 
a person she knew who had transitioned, 
and she was seated in the jury. The court 
rejected Clark’s argument on appeal 
that the seating of this juror showed 
failure to mitigate the danger of unfair 
prejudice. Clark was represented on 
appeal by Thomas Barnard, a senior 
public defender in Concord, N.H.

NEW JERSEY – Randal L. Wise, an 
Indiana resident who was traveling to 
New Jersey for work, went on to Grindr 
apparently looking for hook-ups. He 
connected with two undercover police 
officers, each of whom represented 
themselves to be teenage boys (one age 
14, one age 13). Wise chatted them up, 
requested photos, and sent photos of his 
penis and face (not in the same photo, 
please!). You know where this goes. He 
was arrested when he showed up for an 
assignation with one of the undercovers. 
He ended up being charged with 
attempted online enticement of a minor, 
transportation of child pornography, 

possession of child pornography, and 
attempt to transfer obscene matter to a 
minor. To the charge that the undercovers 
represented themselves to be minors, 
he argued that one of them sent him a 
torso shot that was hairy enough that he 
concluded the person must have been an 
adult. (A novel defense – we’ve not seen 
this used successfully before.) The child 
pornography charges arose because 
when he was arrested upon arrival at the 
place of assignation, he was clutching 
his phone, exhibiting the address where 
he was supposed to be going. Police 
seized and explored his phone and came 
across child pornography (thus the 
second and third counts of the criminal 
complaint against him). He filed a 
motion to suppress, claiming the search 
of his phone was illegal, moved to sever 
some of the counts for trial, arguing that 
testimony on the pornography charges 
might bias the jury on the enticement 
charge, and that he would likely testify 
on some charges but not on others and 
the jury might have difficulty keeping 
the evidence separate. He also argued 
that the charges were different enough to 
justify separate trials. Finally, he moved 
for a subpoena to Grindr to obtain the 
texts of all his communications from 
the dates in question, hoping to find 
texts that might support some of his 
defenses. The state expressed concerned 
that the Grindr response to a subpoena 
might expose confidential information 
about the undercover officers, objected 
to severing the charges for trial, and 
argued that the results of the phone 
search should be admissible since they 
had probable cause to search his phone 
under the circumstances, at one point he 
consented to the search, and the content 
of his phone would inevitably have been 
discovered if a warrant was obtained. 
U.S. District Judge Michael A. Shipp 
denied the motions for severance and 
suppression, but granted the motion 
for a subpoena to Grindr, in the event 
requiring that Grindr’s disclosure come 
directly to the court for screening to 
redact any compromising information 
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that was not relevant to the prosecution 
of the inaptly-named Wise. (C’mon, 
making a date with someone on Grindr 
who identifies himself as a minor 
because the torso photo he sends you 
shows chest hair, so you believed he was 
an adult?) United States v. Wise, 2021 
WL 5016013, 2021 U.S. Dist. LEXIS 
208623 (D. N.J., Oct. 28, 2021). Wise is 
represented by Mark W. Catanzaro, Mt. 
Holly, NJ. Judge Shipp was appointed 
by President Barack Obama.

TEXAS – The U.S. Justice Department 
announced on October 13 the 
sentencing of Daniel Jenkins, 22, of 
Dallas for committing violent crimes 
as part of a conspiracy to target users 
of Grindr, a dating app used by gay 
men. He was sentenced to 280 months 
in federal prison and was the fourth 
defendant sentenced for being part of 
the conspiracy to lure gay men to an 
apartment complex in Dallas, where they 
were held at gunpoint and then forced 
to drive to local ATMs to withdraw 
cash that was taken by their captors. 
Victims were also “viciously assaulted,” 
according to the Justice Department 
announcement. Jenkins pleaded guilty 
to one count of conspiracy to commit 
hate crimes, kidnapping and carjacking, 
one hate crime count, and one count of 
use of a firearm during and in relation 
to a crime of violence. His sentence was 
close to the maximum authorized for 
these crimes under the Guidelines. His 
co-conspirators, who had previously 
pleaded guilty, were Michael Atkinson 
(sentenced to more than 11 years), Pablo 
Ceniceros-Deleon (sentenced to 22 
years), and Daryl Henry (sentenced to 
20 years). The FBI Dallas Field Office 
conducted the federal investigation, and 
the Dallas Police Department conducted 
a separate investigation. 

WEST VIRGINIA – In Fain v. Crouch, 
2021 WL 5024357 (S.D.W.Va., Oct. 28, 
2021), U.S. District Judge Robert C. 

Chambers granted a motion by plaintiffs 
to add some additional named plaintiffs, 
all state employees, in their class action 
challenging the exclusive of coverage 
for gender-affirming care under their 
health insurance plans. Adding these 
individual plaintiffs would expand 
the case to cover more of the public 
sector health plans in the state. Judge 
Chambers granted the motion, finding 
no prejudice to the defendants and 
procedural correctness under FRCP 
15(a)(2). Judge Chambers noted that 
the additional plaintiffs were already 
members of the plaintiff class, and their 
addition would not affect the merits, 
because “the putative plaintiffs’ claim 
are essential identical to claims already 
represented in this action.” Given the 
puny arguments asserted by the state in 
opposition to the motion, one suspects 
that this involved state attorneys going 
through the motion of objecting to 
satisfy the demands of their government 
official “constituents” in the case. This 
is a Lambda Legal case, assisted by 
local counsel in West Virginia.

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

U.S. SUPREME COURT—The “fractured” 
decision of the Eleventh Circuit denying 
rehearing en banc in the transgender 
prisoner case Keohane v. Florida DOC, 
981 F.3d 994 (11th Cir. 2020), was the 
cover story of Law Notes in January 
2021. The court let stand the panel 
decision in Keohane v. Florida DOC, 
952 F.3d 1257 (11th Cir. 2020), which 
dismissed Keohane’s hormone claim 
as moot because she was receiving 
hormones and she had no constitutional 
right to “social transition” beyond 
the rudimentary accommodations on 

underwear, showering, and searches 
allowed by Florida protocol. The en banc 
treatment of the case comprises three 
full-barreled opinions of the divided 
court that cannot agree on a theory – and 
they are therefore all dicta. The panel 
decision remains controlling. Readers 
are referred to the January issue for 
full details. Now, in Keohane v. Florida 
DOC, No. 20-1553, the Supreme Court 
denies a petition for a writ of certiorari 
(October 4, 2021). No justice dissented 
or wrote in respect to the denial of 
cert. This is one of thousands of cases 
conferenced en masse on September 
27, 2021, and released on October 4th. 
Keohane was adopted in large part by 
the Eighth Circuit in an unpublished 
decision in Prowse v. Payne, 2021 WL 
68065 (Jan. 8, 2021). Both Keohane and 
Prowse are second triad transgender 
care (hormones and transition). Prowse 
did not address non-hormonal transition 
issues, because the court found that the 
pro se complaint focused almost entirely 
on hormones. These claims were moot 
because, like Keohane, Prowse was 
receiving them by the time the Court 
of Appeals addressed the case. There 
is not really a circuit split on hormones; 
states must provide them if medically 
necessary on an individualized basis. 
“Social transitioning” rarely appears as 
a stand-alone issue on appeal. The split 
that exists relates to the third triad of 
transgender care (gender confirmation 
surgery), with the Ninth Circuit ordering 
surgery for a transgender inmate with 
intractable gender dysphoria in Edmo 
v. Corizon, 935 F.3d 757 (9th Cir. 
2019); and the First and Fifth Circuits 
declining same in Gibson v. Collier, 920 
F.3d 212 (5th Cir. 2019), and Koselik v. 
Spencer, 774 F.3d 63 (1st Cir. 2014) (en 
banc). [Note: There are some district 
court decisions ordering confirmation 
surgery in the Seventh Circuit.] The 
Supreme Court denied certiorari in all 
three circuit cases. Interestingly, on its 
“shadow docket,” it declined to stay the 
order for surgery in Edmo, No. 19A-1038 
(May 21, 2020), months before denying 
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cert. That Edmo’s surgery had occurred 
caused Justices Thomas and Alito to 
write respecting the denial of cert. that 
they would vacate the injunction as 
moot. No other justices joined in this 
view. From the papers on mootness, one 
can surmise that the case was kept alive 
because post-surgical accommodation 
issues remained, as well as damages 
claims. 

ARIZONA – Pro se inmate Timothy 
Wayne Rinehart alleges that he is being 
denied HIV/AIDS medication because 
he is gay. In Rinehart v. Mohave County 
Adult Detention Center, 2021 WL 
4974106 (D. Ariz., Oct. 25, 2021), Senior 
U.S. District Judge James A. Teilborg 
grants Rinehart’s motion to proceed in 
forma pauperis, but he dismisses his 
case for failure to state a claim, and he 
grants leave to amend. Rinehart named 
the “Detention Center” itself, which 
is improper because it is not a person. 
Rinehart says that the “Facility” has 
refused to provide HIV medication to 
maintain his T-Cell count, Ensure to 
supplement his diet, and medications 
for his mental health problems, which 
include bi-polar disorder, PTSD, ADHD, 
ADD, anxiety, and depression. Judge 
Teilborg states that Rinehart claims that 
he has been “violently ill for the entire 
time [he has] been [at the jail] for 10 
weeks.” Rinehart claims he has “told 
the nursing staff twice daily during 
medication pass and constantly to the 
CO’s.” Rinehart gives partial names of 
an officer and a medical defendant. The 
body of his complaint has no allegations 
against these individuals. Along with 
leave to amend, Judge Teilborg attached 
a set of pro se instructions and the 
Court’s pro se complaint form. Rinehart 
has thirty days. Meanwhile, his 
commissary account is attached at 20%/
month until the full filing fee is paid.

CONNECTICUT – Gender non-
conforming inmate Luiz A. Casanova, 

Jr., pro se, filed a civil rights case 
challenging his housing assignments 
and failure to protect him in Casonova 
v. Cook, 2021 WL 4711459 (D. Conn., 
Oct. 6, 2021). U.S. District Judge 
Jeffrey Alker Meyer dismissed the 
case, with leave to re-open, for failure 
to state a claim. Casanova and another 
inmate (Murphy), who was locked 
across the hall, had “serious issues” 
and a “situation,” causing each to seek 
to be moved. At least one of Murphy’s 
requests said he had “discomfort” 
with Casanova’s “sexuality and gender 
expression.” Officers and low-level 
supervisors were aware of this conflict, 
but there was no action taken. One day, 
without prior threats or violence, Murphy 
assaulted Casanova in a day room. 
Casanova sustained physical injuries 
requiring an emergency room visit and 
exacerbating his pre-existing mental 
health problems. Murphy, who had a 
history of violence, was disciplined. 
Both inmates were transferred to 
different prisons. Casanova alleged 
violation of his right to protection 
from harm, as well as violations of 
the Equal Protection Clause and Title 
VII. Judge Meyer found that Casanova 
failed to state a claim under Farmer v. 
Brennan, 511 U.S. 825, 847 (1994). The 
history between Casanova and Murphy 
(particularly the absence of threats 
prior to the assault) was insufficient 
to establish either a serious risk or 
deliberate indifference to it. Casanova 
alleged that supervisory defendants 
promoted “hegemonic conceptions of 
masculinity” that fostered “homophobic 
behavior,” leading to assaults on him. 
Assaults were not widespread enough 
to constitute an assaultive atmosphere 
under the Eighth Amendment, and the 
allegations were too “conclusory” to 
support an Equal Protection claim. 
Judge Meyer applied rational basis, 
class-of-one scrutiny to Casanova’s 
equal protection claim, citing City of 
Cleburne v. Cleburne Living Ctr., 473 
U.S. 432, 439 (1985); and Plyler v. Doe, 
457 U.S. 202, 216 (1982). Heightened 

scrutiny should have been applied under 
Windsor v. United States, 699 F.3d 169, 
179 (2d Cir. 2012), aff’d on other grnds 
sub nom., United States v. Windsor, 507 
U.S. 744 (2013). On these generalized 
allegations, however, the level of 
scrutiny probably made no difference. 
Casanova also alleged that his injuries 
were worse because officers failed 
timely to intervene in Murphy’s assault. 
Casanova failed to plead that they had 
time to do so, as needed for bystander 
liability. “In the Second Circuit, the 
law is ‘clear that officers are under no 
obligation to put their own safety at 
risk by intervening in inmate fights,”’ 
Vincent v. Sitnewski, 117 F. Supp. 3d 
329, 336 (S.D.N.Y. 2015). Title VII does 
not apply to prisoners because they are 
not employees.

ILLINOIS – Pro se transgender prisoner 
Cory Gregory is an Illinois state inmate, 
who is temporarily in the Rock Island 
Jail for resentencing but expects to 
return to state prison shortly. She has a 
separate lawsuit about conditions in the 
Jail; this case – Gregory v. IDOC, 2021 
WL 4975731 (C.D. Ill., Oct. 26, 2021) 
– concerns her confinement in state 
custody. On screening, U.S. District 
Judge James E. Shadid allows her to 
proceed on several theories, with leave 
to amend on additional causes of action. 
Gregory was diagnosed with gender 
dysphoria in 2019. Her 57-page, single-
spaced, complaint names 18 individual 
defendants and includes non-individual 
claims about treatment of transgender 
inmates in general. Judge Shadid does 
not permit her to proceed on behalf 
of others. During her confinement in 
IDOC, Gregory has occupied several 
cells within and outside protective 
custody, and she has been assaulted at 
least twice when placed with cellmates 
with a known history of violence and/
or sexual aggression. Officials also 
subjected her to abusive comments, 
denied her transition accommodations, 
delayed/denied hormones and other 
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medications, revoked her special shower 
permit, and deprived her of mental health 
services. In response to her expressed 
fears, Gregory says that one defendant 
told her: “Get used to it . . . everyone 
faces a risk of rape.” Reorganizing the 
claims, Judge Shadid rules that Gregory 
may proceed on equal protection 
claims against supervisory defendants, 
including a warden, for discriminatory 
housing and staff sexual harassment 
based on sexual orientation, citing Lisle 
v. Welborn, 933 F.3d 705, 719 (7th Cir. 
2019); Harris v. Farris, 809 F.3d 330, 
334 (7th Cir. 2015); and Alsanders v. 
Martain, 2021 WL 2453945, at *1 (N.D. 
Ind. June 16, 2021). He also relies on and 
quotes from Hampton v. Baldwin, 2018 
WL 5830730, at *12 (S.D. Ill. Nov. 7, 
2018) (equal protection claim based on 
policy of placing transgender inmates 
in facility of their assigned sex at birth 
and failure to address ongoing sexual 
harassment). Judge Shadid finds that 
failure-to-protect claims are cognizable 
for two specific assaults (in November 
of 2019 and April of 2020), based on the 
allegations, under Christopher v. Buss, 
384 F.3d 879, 882 (7th 2004). Since the 
complaint does not articulate a policy of 
failure to protect, the protection claims 
proceed at this point against defendants 
with notice of risk. Gregory fails to be 
specific about who cancelled her shower 
permit or denied her mental health 
services. As to her hormones, she makes 
claims against a specific physician who 
will remain a defendant for now under 
Rasho v. Elyea, 856 F.3d 469, 475 (7th 
Cir. 2017). Gregory’s claims under the 
Americans with Disabilities Act also 
remain for now as to accommodation 
of her gender dysphoria, because the 
law in this area is “unsettled.” Lacy v. 
Cook Cty., Illinois, 897 F.3d 847, 853 
(7th Cir. 2018); Venson v. Gregson, 
2021 WL 673371, at *3 (S.D.Ill. Feb. 22, 
2021); Hampton, 2019 WL 3046332, at 
*1. Gregory’s allegations do not meet 
the standards for intentional infliction 
of emotional distress under Illinois tort 
law. Because Gregory is in the Rock 

Island Jail at present, the issue of any 
entitlement to injunctive relief against 
IDOC defendants on her expected 
return to their custody will await service 
and development of her likelihood of 
retransfer, citing Higgason v. Farley, 83 
F.3d 807, 811 (7th Cir. 1996). 

KENTUCKY – Transgender federal 
inmate Brandon Gray, pro se, sues 
for violations of her civil rights while 
confined at the Federal Medical 
Center in Lexington, Kentucky, in 
Gray v. Federal Bureau of Prisons, 
2021 WL 4782257 (E.D. Ky., Oct. 
13, 2021). She claims that she was 
denied several requests for transgender 
accommodation that were allowed by 
policy, but defendants withheld same. 
Because the opinion addresses only 
exhaustion of administrative remedies 
under the Prison Litigation Reform 
Act [PLRA], it is not clear what Gray 
was seeking, although the court refers 
to “unprofessional and threatening 
behaviors.” Chief U.S. District Judge 
Danny C. Reeves denied BOP’s motion 
to dismiss on exhaustion grounds. 
Judge Reeves converted the motion to 
one for summary judgment on PLRA 
exhaustion, because BOP attached 
documents to its papers, citing Wysocki 
v. Int’l Bus. Mach. Corp., 607 F.3d 1102, 
1104 (6th Cir. 2010). BOP said that Gray 
did not comply with exhaustion, because 
she failed to file BP Forms 8, 9, 10, and 
11.  Judge Reeves denied the motion 
because BOP had not established its 
entitlement to summary judgment as 
a matter of law on exhaustion as an 
affirmative defense. Gray said that 
she was thwarted in grieving by her 
counselor and that she was told her 
complaints could not be handled at 
the Medical Center but should be 
presented to BOP regional office and 
to Washington. Gray wrote to the BOP 
regional “transgender committee” and 
to BOP’s General Counsel. While Gray 
“appears to acknowledge” that she did 
not follow the “standard step-by-step” 

process, Judge Reeves found that she 
“made several factual claims regarding 
whether prison officials impeded 
her ability to exhaust her claims and, 
therefore, made the usual grievance 
system unavailable to her,” citing 
Gilmore v. Ormond, 2019 WL 8222518, 
at *2 (6th Cir. Oct. 4, 2019) (indicating 
that it is improper to grant summary 
judgment under such circumstances). 
Here, Gray also alleged that Lexington 
officials threatened her with discipline 
and solitary confinement if she 
continued to complain. Finally, BOP 
asserted in its reply brief that Gray’s 
claims were moot because she had been 
transferred from the Medical Center 
to a different prison. Judge Reeves 
declined to hear that argument “at this 
time,” because it was not raised until the 
reply brief stage, citing Scottsdale Ins. 
Co. v. Flowers, 513 F.3d 546, 553 (6th 
Cir. 2008). For now, at least, the case 
proceeds.

MISSOURI – Transgender inmate 
Alexander Howell, representing herself, 
tried three times to state a claim about 
her conditions of confinement in the 
St. Louis County Jail. In Howell v. 
Department of Justice Services, 2021 
WL 5038181 (E.D. Mo., Oct. 29, 2021), 
U.S. District Judge Henry Edward Autrey 
dismissed her case without prejudice. 
Her second amended complaint 
combined multiple unrelated incidents 
and defendants (18 of them), although 
Judge Autrey warned Howell not to do 
that when he gave her a final chance to 
amend. She also failed to specify the 
capacity (official or individual) in which 
each defendant was sued. In the Eighth 
Circuit, this failure defaults to official 
capacity where individual capacity is 
not specified, and the rule is “strictly 
enforced.” Murphy v. Arkansas, 127 
F.3d 750, 755 (8th Cir. 1997); Egerdahl 
v. Hibbing Cmty. Coll., 72 F.3d 615, 619 
(8th Cir. 1995). Generally, Judge Autrey 
found that Howell’s pleading presented 
“a disjointed, stream of consciousness 
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narrative concerning multiple unrelated 
topics mostly lacking factual support.” 
From this writer’s review of PACER, 
this is an apt description, and Judge 
Autrey engages in a Herculean effort 
to make some sense of it. Howell seeks 
modification of her sentence to time 
served and $4 million for her migraines, 
anxiety, and depression. Judge Autrey 
writes that, although the suit could be 
dismissed for violation of joinder rules 
and his instructions, he will address each 
unrelated claim individually. Only those 
aspects of Judge Autrey’s long opinion 
that bear on issues of interest to Law 
Notes readers are presented here. All 
defendants are alleged to be employees 
of the St. Louis County Justice Center, 
which is not a distinctly suable entity. 
Owens v. Scott Cty. Jail, 328 F.3d 1026, 
1027 (8th Cir. 2003). To the extent St. 
Louis County employs the defendants, 
Howell’s complaint fails to state a 
municipal liability claim under Kelly v. 
City of Omaha, 813 F.3d 1070, 1075 (8th 
Cir. 2016). This can be done in one of 
three ways: (1) unconstitutional policy; 
(2) unconstitutional “custom”; or (3) 
deliberately indifferent failure to train 
or supervise. Howell fails adequately 
to plead any of the three. Howell also 
alleges that defendants “prevented her 
from being housed in general population 
without providing her with a reason.” 
In the Eighth Circuit, “assignment 
to disciplinary or administrative 
segregation is not, by itself, an atypical 
and significant hardship under Orr v. 
Larkins, 610 F.3d 1032, 1033-34 (8th 
Cir. 2010); and Portley-El v. Brill, 288 
F.3d 1063, 1065 (8th Cir. 2002) – even if 
the placement in segregation is without 
cause. Phillips v. Norris, 320 F.3d 844, 
847 (8th Cir. 2003). Howell alleges that 
officers called her “it,” “thing,” “that,” 
“sir,” “boy,” and “shem,” despite being 
“directed by their supervisor to remain 
professional.” These “mere words” are 
not actionable under McDowell v. Jones, 
990 F.2d 433, 434 (8th Cir. 1993); and 
Burton v. Livingston, 791 F.2d 97, 99-
100 (8th Cir. 1986); see also Robison 

v. Sanderson, 2019 WL 6115198, at 
*4 (E.D. Mo. Nov. 18, 2019), appeal 
dismissed, 2020 WL 5641107 (8th Cir., 
June 1, 2020) (rude statements and 
sexual slurs due to defendant’s purported 
dislike of transgender inmate did not rise 
to a constitutional violation). Finally, 
Howell alleges that she will “never feel 
human until [her] penis is removed” and 
that she has “castration impulses.” This 
claim is also dismissed because Howell 
fails to tie it to a particular defendant. 

MISSOURI – Pro se prisoner Brittany 
Samantha Curry self-identifies as a 
“Black masculine Lesbian.” This is 
the second review of her civil rights 
complaint. In substance, she alleges that 
black women and LGBTQ inmates have 
“been harassed, targeted, treated cruelly, 
subjected to racial and homophobic 
slurs, treated ‘as a threat,’ and given 
‘harsher punishment for the same 
violations as caucasian offenders.’” In 
the first screening, U.S. District Judge 
Stephen R. Clark advised Curry that 
she could not bring a class action as a 
pro se plaintiff and that she had to sue 
individuals who violated her rights 
under 42 U.S.C. § 1983. Curry filed 
several documents and letters trying to 
comply, but she asked for permission to 
put everything “in proper legal form” 
after she was released from segregation. 
In Curry v. Women’s Eastern Reception, 
2021 WL 4902325 (E.D. Mo., Oct. 21, 
2021), Judge Clark gives her another 
chance to file a Second Amended 
Complaint. In so doing, he construes 
her various “filings” as a motion to 
file another amended complaint and 
grants leave. He then explains what is 
wrong with her submissions legally, 
including the caption, the identity of the 
defendants, the specificity of the claims 
against them, the need for times and 
descriptions of events, the avoidance of 
conclusory language, and the absence 
of a requirement to attach proof at this 
stage – so long as she describes what 
she is claiming. He says, for example, 

that she needs to connect “racially-
offensive language” to actual physical 
consequences. He describes how she 
needs to exhaust her claims by filing 
grievances and appealing denials to 
the last stage before bringing them to 
court. He explains how unconnected 
claims need to be made in separate 
cases. Finally, he advises her that he is 
considering her letters in this ruling, 
but that she should not continue to try 
to communicate with the court in this 
way. Rather, she must file a new second 
amended complaint and motions under 
the rules of civil procedure, as explained 
in pro se materials he also sends. This 
second leave to amend is one of the 
better lay-accessible reviews this writer 
has seen from a District Court judge, 
who has agreed to undertake a third 
screening of this case. Judge Clark was 
appointed by President Trump.

MONTANA – U.S. District Judge Dana 
L. Christensen dismisses transgender 
prisoner Michael Henry Anderson’s 
case with prejudice and without service 
in Anderson v. Montana State Prison, 
2021 WL 4775090 (D. Mont., Oct. 13, 
2021). Anderson alleged, inter alia, 
that she was denied continuation of 
hormones, which caused seizures; that 
medical staff sent her to an “outside” 
consultant who recommended that 
hormones resume, but she still has 
not received them; and that she has 
been brutally assaulted and raped in 
general population, but defendants 
refuse to move her to the “vulnerable 
prisoner” unit. U. S. Magistrate Judge 
John T. Johnston identified several 
Eighth Amendment claims, including 
deliberate indifference to her health and 
to her safety; but he found that she failed 
to show how each named defendant was 
connected to the violations. She filed 
voluminous papers in response, saying 
that she named the assistant wardens for 
housing and services because they were 
“in charge” of correcting the problem. 
She included numerous grievances that 
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had been denied regarding housing and 
hormones, as well as her paperwork 
from the “outside” consultant in 
Missoula, who recommended 
hormones. Judge Johnston found that 
Anderson still failed to connect the 
individual defendants with the alleged 
constitutional violations. After giving 
her one more chance and finding her 
submissions inadequate, Judge Johnston 
recommended that Anderson’s failure 
to correct her pleadings be treated 
as a “failure to prosecute” justifying 
dismissal on this basis. He said this 
remedy was justified to keep control 
of the court’s “docket” – and because 
defendants (who had never been served) 
had “presumptively” been prejudiced. 
Anderson filed papers offering to 
“settle” for resumption of hormones, 
safer housing, use of her feminine name, 
and searches by female officers. Judge 
Christensen found that the terms of 
this “settlement” offer were not proper 
“objections” to a magistrate’s report and 
recommendation, so he refused to review 
the matter do novo – he not only adopted 
the R & R, he dismissed with prejudice 
(despite the injunctive nature of the 
claims) and certified that any appeal 
would be “frivolous.” Respectfully, 
this is sophistry. The Ninth Circuit, 
in prisoner cases seeking injunctive 
relief for constitutional violations, has 
relaxed the close connection between 
tortfeasor and violation that is required 
in damages cases. “A plaintiff seeking 
injunctive relief against the State is not 
required to allege a named official’s 
personal involvement in the acts or 
omissions constituting the alleged 
constitutional violation . . . . Rather, a 
plaintiff need only identify the law or 
policy challenged as a constitutional 
violation and name the official within 
the entity who can appropriately 
respond to injunctive relief.” Hartmann 
v. California DOCR, 707 F.3d 1114, 
1127 (9th Cir. 2013) (multiple internal 
Supreme Court citations omitted). 
Anderson was trying, if awkwardly, to 
meet this standard. Since defendants 

have not been served, the only possible 
“prejudice” is the passage of time – 
almost all of which was consumed by 
Judge Johnston’s not issuing a screening 
ruling for nearly six months – twice. He 
justified “presumptive prejudice” by 
citing In re Eisen, 31 F.3d 1447, 1452-
53 (9th Cir. 1994). Eisen was a nine-
year-old counselled bankruptcy case in 
which the creditor waited four years to 
object to the debtor’s sale of an asset in 
receivership. It is as far from this case 
as one can imagine. Montana DOC’s 
address is “Last Chance Gulch” in 
Helena.

NEW JERSEY – Transgender federal 
prisoner Jason South sues for deliberate 
indifference to her gender dysphoria 
in management of her hormones and 
failure to transfer her to a female facility 
in South v. Federal Bureau of Prisons, 
2021 WL 4775276 (D.N.J., Oct. 13, 
2021). This decision, by U.S. Magistrate 
Judge Matthew J. Skahill, grants South’s 
motion to amend to assert claims against 
a physician at Fort Dix, relating to 
harassment (including slurs and refusal 
to use female pronouns) and deliberate 
indifference to her medical care by 
cutting her estrogen by two-thirds 
without medical justification, causing 
serious mental health complications. 
The doctor reversed himself after 
approximately a month, during which 
time, South was involved in inmate-on-
inmate altercations. Judge Skahill found 
that South (who by now has counsel) 
met all the basic standards for leave 
to amend and that the only issue was 
whether amendment would be futile – 
which presented the same question as 
whether South stated a claim against 
the doctor. Travelers Indemnity Co. v. 
Dammann & Co., Inc., 594 F.3d 238, 
243 (3d Cir. 2010). The claim should 
proceed against the physician under 
Bivens theory. [Bivens v. Six Unknown 
Named Agents of the Federal Bureau of 
Narcotics, 403 U.S. 388 (1971).] Such 
claims on health care are specifically 

allowed under Bistrian v. Levi, 912 F.3d 
79, 90–91 (3d Cir. 2018). U.S. District 
Judge Robert B. Kugler previously issued 
an Order allowing South to proceed on 
her claims under the Rehabilitation Act 
and Affordable Care Act. South v. Fed. 
Bureau of Prisons, 2020 WL 4530050 
(D.N.J. Aug. 6, 2020). Judge Skahill 
continues the same permission under 
the amended complaint.

PENNSYLVANIA – Pro se inmate 
Gartor Kiki Brown describes himself 
as a “120-pound homosexual male.” 
He says that he was raped twice (on 
October 1 and 4, 2017), when he was 
double-celled with Damian Strona, 
described as a known, aggressive, sex 
offender. Brown says that defendant 
Lieutenant Robert Gildea purposely put 
him in the cell with Strona to facilitate 
the rape and that Gildea refused to 
intervene and laughed while observing 
it happen. Strona and Gildea deny 
these events, and an internal review 
found the allegations “unsubstantiated.” 
Nevertheless, Strona was moved to a 
different cell after the second incident. 
In Brown v. Gildea, 2021 WL 4948098 
(M.D Pa., Oct. 25, 2021), Chief U.S. 
District Judge Matthew W. Brann grants 
defendants partial summary judgment. 
He finds that Brown may not raise a 
Fourteenth Amendment substantive 
due process claim, when his protection 
from harm claim sounds under the 
Eighth Amendment. This Fourteenth 
Amendment principle, summarized 
as the “more specific provision rule,” 
precludes a substantive due process 
claim here under Porter v. Pa. Dep’t of 
Corr., 974 F.3d 431, 448 (3d Cir. 2020). 
Brown’s Pennsylvania negligence 
claims are barred by state sovereign 
immunity principles, which preclude 
claims against state employees acting 
within the scope of their duties. The 
crux of the case remains – in terms 
of deliberate indifference to Brown’s 
serious risk of harm under the Eighth 
Amendment. He also filed a claim for 
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First Amendment retaliation for actions 
defendant Gildea took against Brown in 
alleged retaliation for his complaining 
about him – which are not addressed in 
the partial summary judgment.

TEXAS – In Balentine v. Brako, 2021 
U.S. Dist. LEXIS 176196 (S.D. Tex., 
Sept. 16, 2021), U.S. District Judge 
Nelva Gonzales Ramos adopted the 
recommendation of U.S. Magistrate 
Judge Jason B. Libby that pro se plaintiff 
Brian Keith Balentine be denied a 
preliminary injunction on his protection 
from harm case. It is difficult to ascertain 
what happened here from either 
opinion. From a reading of the docket 
in PACER, it appears that gay inmate 
Ballentine, a moderately-sized man, 
was victimized in general population 
and moved to “safekeeping” housing, 
prior to the commencement of events 
in this lawsuit. Once in “safekeeping,” 
he developed relationships with other 
inmates – some of which turned south, 
and Balentine was accused by smaller 
inmates in “safekeeping” of victimizing 
them. Balentine was charged with 
sexual assault and harassment of four 
other inmates, and he was removed 
from “safekeeping” to various other 
units (some of which were not “safe,” 
per Balentine’s allegations), ending 
with confinement at Texas’ Byrd and 
Stringfellow Units, where he does 
not complain of being victimized. 
He contested the charges, defeating 
the assault but not the harassment 
allegations. During this time, he 
commenced this lawsuit, alleging 
failure to protect him by taking him out 
of “safekeeping” and denying him due 
process in the disciplinary proceeding. 
Judge Libby first ordered a Spears 
hearing – named for Spears v. McCotter, 
766 F.2d 179, 180 (5th Cir. 1985) – 
which is usual Fifth Circuit procedure 
for fleshing-out the basis for a pro 
se inmate complaint, and it involves 
consideration of evidence (sometimes 
testimony) for limited purposes. See 

Halev v. King, 642 F.3d 492, 502 (5th Cir. 
2011) (Spears hearing, with testimony, 
to determine whether prisoner satisfied 
ADA definition of “disabled”). Judge 
Libby cancelled this hearing. Instead, he 
asked the Texas Attorney General (who 
was representing individual defendants) 
to appear as amicus curiae and to file 
a “Martinez report.” Such reports, 
used in the Tenth Circuit to determine 
“frivolity” under 28 U.S.C. §§ 1915(a) 
and (d), are named for Martinez v. Aaron, 
570 F.2d 317, 319 (10th Cir. 1978). Judge 
Libby then asked the Attorney General 
to produce “declarations” to explain the 
business records the DOC produced 
in the Martinez report and how they 
related to the request for a preliminary 
injunction. Based on consideration of 
the declarations, Judge Libby concluded 
that Balentine was not likely to succeed 
on the merits. Judge Ramos adopted 
this reasoning, overruling Balentine’s 
objections that the declarations were 
improper hearsay for this purpose 
under Martinez. Judge Ramos also 
ruled that Balentine’s discipline and 
movement about the prison system 
did not implicate a constitutionally 
protected due process liberty interest 
under Sandin v. Conner, 515 U.S. 472, 
484 (1995), and that any protection 
interest had to be litigated under the 
Eighth Amendment. This due process 
ruling seems correct, but the Martinez 
rabbit hole on a preliminary injunction 
for protection from harm could have 
been avoided completely. Both opinions 
digress into a discussion about business 
records, exceptions to hearsay, the 
“truth of the matter asserted,” and the 
proper use of a “Martinez report” – in 
a circuit that has no published appellate 
case law exploring the point. Neither 
judge cites authority for use of a 
“Martinez report” to deny a preliminary 
injunction – let alone one filed as an 
“amicus” submission – and this writer 
could not find any in the Tenth Circuit. 
It seems a misuse of Martinez to apply 
its declarations in determining whether 
a plaintiff is likely to prevail on the 

merits. Cf. Green v. Branson, 108 F.3d 
1296, 1302 (10th Cir. 1997) (injunctive 
claims are moot but remand ordered 
on damages where summary judgment 
granted based on Martinez report); 
Legacy Church, Inc. v. Kunkel, 472 
F.Supp.3d 926, 1067 (D.N.M. 2020) (may 
not look to Martinez report to resolve 
factual issues in motion to dismiss). 
[Note: Jump cite is not a typo; decision 
is 161 pages long in F.Supp.3d.] In the 
District of Kansas, notwithstanding 
Martinez reports, factual disputes 
must be resolved in plaintiff’s favor 
in weighing interests for or against 
a preliminary injunction. Searcy v. 
Simmons, 68 F.Supp.2d 1197, 1199 
n.3 (D. Kan. 1999); accord Johnson v. 
Simmons, 45 F.Supp.2d 1220, 1222 n.1. 
(D. Kan. 1999). Had Judge Libby stuck 
with the Spears hearing, he could have 
ascertained that there was no imminent 
threat to Balentine at his current or most 
recent prior confinements over the last 
year and that there was therefore no 
basis for a preliminary injunction. The 
current posture invites filing a motion 
for summary judgment, which is exactly 
what defendants did, according to 
PACER – a month after this decision. 
Now, everyone has another Martinez 
problem. See Abdulhaseeb v. Calbone, 
600 F.3d 1301, 1310 10th Cir. 2010) 
(error to deny F.R.C.P. 56(d) discovery 
where prisoner contests allegations in 
Martinez report).

WASHINGTON – Pro se transgender 
inmate Naomi Sue White Eagle sues for 
injunctive relief and damages for denial 
of confirmation transition surgery at her 
previous correctional facility in White 
Eagle v. Washington DOC, 2021 WL 
4820655 (W.D. Wash., Oct. 15, 2021). 
Chief U. S. Magistrate Judge J. Richard 
Creatura dismisses the case with leave 
to replead. The Complaint is deficient 
because it seeks damages but names 
individual defendants only in their 
official capacities, in which capacity 
damages are barred by the Eleventh 
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Amendment under Will v. Michigan 
Department of State Police, 491 U.S. 
58, 71 (1989). White Eagle’s injunctive 
claim could proceed under Ex Parte 
Young, 209 U.S. 123, 161 (1908), but she 
does not explain in the Complaint or the 
demand for relief what equitable remedy 
she is currently seeking and against 
whom. Judge Creatura sends White 
Eagle a set of form pro se instructions 
and a pro se prisoner complaint shell 
to “fill in the blanks.” He does not 
rule on her motion to proceed in 
forma pauperis: “[B]ecause it does not 
appear that plaintiff has presented this 
Court with a viable claim for relief, 
the Court declines to rule on her IFP 
motion at this time. Instead, the Clerk 
shall re-note the IFP motion for the 
Court’s consideration [on the amended 
complaint due date].” Compare Judge 
Teilborg’s taxing the IFP regardless in 
Rinehart, under “Arizona” in this issue 
of Law Notes.

WISCONSIN – Proceeding under 
his own name in public pleadings, 
Alejandro Torres, pro se, sues a social 
worker for revealing his transgender 
status in front of other inmates and 
officers/staff in a prison day room, 
violating his privacy and causing him to 
suffer threats and physical anguish. In 
Torres v. Carr, 2021 WL 4654389 (E.D. 
Wisc., Oct. 7, 2021), U.S. District Judge 
Brett H. Ludwig allows him to proceed 
against the social worker but not against 
those who failed to take action on his 
complaints about the social worker’s 
disclosures. [Note: This report uses male 
pronouns because the decision does.] 
Judge Ludwig notes that the Seventh 
Circuit has not explicitly found privacy 
rights for prisoners on these facts, but 
he cites to Franklin v. McCaughtry, 
110 F. App’x 715, 718-19 (7th Cir. 
2004), which observed: “The Supreme 
Court has recognized a constitutional 
right to information privacy under 
the Fourteenth Amendment, though 
its contours continue to be refined.” 

Allowing Torres to proceed against the 
social worker as the declarant in the 
alleged violation of privacy (but not 
against the supervisors), Judge Ludwig 
also cites to recognition of such privacy 
by two other circuit courts. See Doe v. 
Delie, 257 F.3d 309, 317 (3rd Cir. 2001) 
(HIV privacy); and Powell v. Schriver, 
175 F.3d 107, 112 (2nd Cir. 1999) 
(involving HIV positive status and 
transsexualism). He does not mention 
Payne v. Taslini, 2021 U.S. App. LEXIS 
15972 (4th Cir., May 27, 2021), the 
subject of an article in Law Notes (June 
2021 at pages 3-4), under the heading: 
“Fourth Circuit Rules Prisoners Have 
No Privacy Interest in Their HIV 
Information.” Without referring to the 
physical injury requirement of the Prison 
Litigation Reform Act, Judge Ludwig 
also allows Torres to proceed under the 
Eighth Amendment, quoting Anderson 
v. Romero, 72 F.3d 518, 523 (7th Cir. 
1995): “If prison officials disseminated 
humiliating but penologically irrelevant 
details of a prisoner’s medical history, 
their action might conceivably 
constitute the infliction of cruel and 
unusual punishment; the fact that the 
punishment was purely psychological 
would not excuse it.” [Pro Se Alert] This 
decision has attached to it a 19-page 
Guide, “Answers to Prisoner Litigants’ 
Common Questions,” reprinted by 
Westlaw in its entirety. It is written in 
plain English in question-and-answer 
format, addressing basic problems 
encountered by pro se prisoners. A 
bit of digging revealed that the E.D. 
Wisconsin also has such “Guides” for 
pro se civil plaintiffs generally and 
for habeas petitioners. They are in the 
public domain.

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

UNITED STATES DEPARTMENT OF 
STATE – The Hill reported on October 

20 that a group of Democratic members 
of the House of Representative wrote 
to Secretary of State Antony Blinken, 
asking him to formally rescind a 
police adopted during the Trump 
Administration of banning American 
embassies from discussing U.S. 
marriage equality advances in their 
statements to foreign governments or 
the public. The letter was signed by 
61 House Democrats. * * * Having 
decided to abandon a pending appeal 
and change its procedures, the State 
Department issued its first passport with 
an X gender designation, Associated 
Press reported on October 27. Although 
the Department announcement of its 
action did not name the recipient of 
the passport, that individual quickly 
announced it was none other than Dana 
Zzyym, plaintiff in a long-running 
lawsuit (first filed during the Obama 
Administration) that generated several 
court decisions casting doubt on the 
legality of the State Department’s 
refusal to issue such a passport to 
Zzyym. Other countries that will issue 
an X passport for persons who do 
not identify as either male or female 
are Australia, New Zealand, Canada, 
and Nepal. The announcement came 
on Intersex Awareness Day, October 
26, accompanied by a statement by 
State Department spokesperson Ned 
Price, that the Department supported 
protecting the rights of everyone, 
including intersex people, apparently 
the first time a federal spokesperson has 
announced such a policy. 

CALIFORNIA – Governor Gavin 
Newsom signed several bills into law 
that would “boost LGBTQ families 
when they take effect,” according 
to an October 9 report by Bay Area 
Reporter. Among them are Assembly 
Bill 218, allowing updating of marriage 
certificates and birth certificates of 
children to accurately reflecting their 
legal names and genders in a way that 
protects their privacy. That last part 

LEGISLATIVE & ADMINISTRATIVE notes



November 2021   LGBT Law Notes   33

was necessary to add, since an earlier 
bill was vetoed by the governor on the 
ground that it might inadvertently “out” 
transgender and nonbinary individuals. 
Another bill the governor signed was 
AB 1084, requiring retailers with 500 
or more employees to replace gendered 
signage with non-gendered signage in 
toy and child care sections, or provide a 
gender-neutral retail section for sale of 
such items. Children’s clothing sections 
are not included in the measure. The 
purpose is to encourage businesses 
to “avoid reinforcing harmful and 
outdated stereotypes,” according to 
sponsor Assemblyman Evan Low. In 
September, the governor had signed 
AB 465, requiring professional 
fiduciaries to receive LGBTQ+ cultural 
competency and sensitivity training as 
part of their education and licensure 
process. These are individuals who 
provide “critical services to older 
adults and people with disabilities.” 
Another bill signed in September, AB 
746, clarifies the process for stepparent 
adoptions. It is intended to deal with 
a problem faced by gay couples when 
administrators or courts improvise 
requirements not required by the state’s 
adoption laws. * * * The San Francisco 
Board of Supervisor gave final approval 
on October 26 to a measure repealing 
a 36-year-old ban on the city collecting 
data about the sexual orientation or 
gender identity of city job applicants 
or employees. LGBT rights advocates 
have argued that the lack of collection 
of such data has been an impediment 
to advancing the interests of LGBTQ 
employees, the main concern being 
ensuring that such information is 
kept confidential. Bloomberg Daily 
Labor Report explained, “The goal is 
to effectively identify, measure, and 
address the needs of city employees 
and LGBTQ+ equity issues in the 
workplace. The city of San Francisco 
employs more people (37,000) than 
any other employer in the city. Mayor 
London Breed had commented while 
the measure was under consideration 

that the soon-to-be repealed ordinance 
had “outlived its purpose.”

NORTH CAROLINA – Campaign 
for Southern Equality reported on 
October 20 that Wake County and 
Raleigh have enacted a shared non-
discrimination ordinance denominating 
“gender identity, sexual orientation, 
natural hairstyle, disability” as well 
as more typical forbidden grounds of 
discrimination.

TEXAS – Governor Greg Abbott 
signed HB 25 into law, requiring 
that interscholastic sports leagues in 
Texas bar transgender students from 
participating in the gender with which 
they identify. Texas is buying itself a 
lawsuit. Federal courts have already 
enjoined such laws from going into 
effect in two other states, and as soon 
as willing plaintiffs with standing come 
forward, the same is likely to happen 
with the Texas law, which is scheduled 
to go into effect on January 18, 2022. 

WEST VIRGINIA – The Morgantown 
City Council voted unanimously on 
October 19 to become the second city 
in West Virginia that bans the practice 
of conversion therapy on minors, 
FairnessWestVirginia announced. 
Charleston became the first city to enact 
such a ban in August. Similar legislation, 
under the title Youth Mental Health 
Protection Act, has been introduced in 
the state legislature.

INTERNATIONAL NOTES
By Arthur S. Leonard

AFGHANISTAN – A spokesperson for 
the Taliban government, desperate to 
get Western nations to agree to unfreeze 
assets held in their banks, proclaimed 
that the Taliban government would 

respect human rights, but just to be 
sure nobody got the wrong idea, stated 
that they did not consider LGBT rights 
to be part of human rights, according to 
an October 29 Reuters report.

FRANCE – The National Assembly 
(lower house of the Parliament), voted 
unanimously on October 5 to pass Bill 
673, which would outlaw performance 
of conversion therapy by medical 
professionals, with penalties including 
possible imprisonment and fines. The bill 
defines conversion therapy as “practices, 
behaviors, or words aiming to modify or 
repress” a patient’s “sexual orientation 
or identity,” according to an October 6 
report on the website Them.com. The 
measure will next be considered by the 
Senate, and if approved could go into 
effect as early as February 2022.

ITALY – The Senate voted on October 
27 to “quash” a bill that would have 
added protection of LGBTQ people 
to the country’s hate crimes and 
antidiscrimination laws, according to a 
report on Advocate.com. The measure 
had been approved by the Chamber 
of Deputies, the lower house of the 
Parliament. The Senate action makes 
enactment during the session that ends 
early in 2023 unlikely. Strong opposition 
by the Vatican was credited with helping 
to block the measure in the Senate. The 
Vatican claimed that enactment would 
violate the “concordat” between church 
and state, and right-wing opponents in 
the Senate charged that the measure 
would interfere with freedom of speech 
and result in teaching “homosexual 
propaganda” in schools. 

KUWAIT – Human Rights Watch 
reported on October 14 that a Kuwaiti 
court had convicted a transgender 
woman on charges of “imitating the 
opposite sex” online, thus misusing 
phone communication. The conviction 
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was apparently based on on-line 
activities that took place in 2021. The 
defendant, Maha al-Mutairi, went 
into hiding after receiving news of 
her conviction in absentia, but was 
arrested by police on October 11 and 
was reported being held in detention 
in a men’s prison in a solitary cell. Her 
social media videos were the evidence 
cited by the prosecutor, showing her 
wearing makeup, speaking about her 
transgender identity, and criticizing the 
government. An appeals hearing was to 
take place on October 31.

NAMIBIA – The Windhoek High 
Court has recognized a gay couple’s 
son as a Namibian citizen, reported 
NAMBAonline.com on October 13. 
The child was born through surrogacy 

in South Africa; the parents are 
Namibian Phillip Luhl and Mexican 
Guillermo Delgado. The government 
had recognized citizenship for their 
son, even though Luhl was named as a 
father on the birth certificate, without a 
DNA test to show Luhl was a biological 
progenitor of the child, but the court 
dismissed the DNA requirement and 
ordered the relevant agency to issue 
a certificate of citizenship within 30 
days. The Minister of Home Affairs 
was ordered to pay Luhl’s legal costs.

SOUTH KOREA – The Dejeon District 
Court ruled that the South Korea 
military unlawfully discriminated 
against the court’s “first known 
transgender soldier” for discharging her 
for undertaking gender confirmation 

surgery. Unfortunately, the soldier in 
question was found dead at her home 
seven months before the verdict was 
issued. Associated Press, October 9, 
2021.

TURKEY – Reuters reported on October 
8 that a Turkish court had acquitted 19 
defendants charged with public order 
offenses for participating in an LGBTQ 
pride march on a university campus. 
The defendants included 18 students 
and a faculty member at Middle 
East Technical University, who were 
charged with “failing to disperse” after 
being arrested in 2019 by police who 
had used pepper spray, plastic bullets 
and tear gas to break up the march. The 
court held that defendants’ actions did 
not constitute a crime.
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EDITOR’S NOTES

This proud, monthly publication 
is edited and chiefly written by 
Arthur S. Leonard, Robert F. 
Wagner Professor of Labor 
and Employment Law at New 
York Law School, with a staff of 
volunteer writers consisting of 
lawyers, law school graduates, 
current law students, and legal 
workers. All points of view 
expressed in LGBT Law Notes 
are those of identified writers, 
and are not official positions 
of the LGBT Bar Association 
of Greater New York or the 
LeGaL Foundation, Inc. 
Correspondence pertinent to 
issues covered in LGBT Law 
Notes is welcome and will be 
published subject to editing. 
Please address correspondence 
to the Editor via e-mail to 
info@le-gal.org. 

PROFESSIONAL NOTES
By Arthur S. Leonard

GIGI SOHN, a former president of the 
LGBT Bar Association and the first 
out LGBTQ+ lawyer to serve on the 
D.C. Bar’s Board of Governors, has 
been nominated by President Joseph 
R. Biden, Jr., to a seat on the Federal 
Communications Commission. Sohn 
is well qualified for the position, 
having served as Counselor to the 
former Chairman of the FCC, and 
has served as a Distinguished Fellow 
at the Georgetown Law Institute for 
Technology Law & Policy, among other 
relevant positions. If confirmed by the 
Senate, she would become the FCC’s 
first “out” LGBTQ+ Commissioner.


