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Religious Group Operating Legal Services Organization 
Asks Supreme Court for New First Amendment 
‘Coreligionist’ Right to Discriminate Against Bisexual 
Attorney Employment Applicant
By Joseph Hayes Rochman

On August 2, 2021, Alliance 
Defending Freedom (ADF), 
representing Seattle’s Union Gospel 
Mission (SUGM), filed a petition for a 
writ of certiorari with the U.S. Supreme 
Court challenging a Washington 
Supreme Court ruling. The state court 
held that the Washington Law Against 
Discrimination (WLAD) statutory 
exemption for religious nonprofits does 
not allow a religious organization to 
discriminate in employment because 
of sexual orientation. Seattle’s Union 
Gospel Mission v. Woods, No. 21-144 
(petition for cert. filed Aug. 2, 2021). 

The Washington Supreme 
Court found that discrimination 
against a bisexual attorney would 
be constitutional as applied to a 
legal services attorney at a religious 
nonprofit only if that position came 
within the “ministerial exception.” 
Woods v. Seattle’s Union Gospel 
Mission, 197 Wash. 2d 231 (2021). 
Washington’s high court concluded 
that one’s sexual orientation is a 
fundamental right protected by the 
Washington State Constitution’s 
Privileges and Immunities Clause. The 
court held that “article I, section 12 [of 
the state’s Constitution] is not offended 
if WLAD’s exception for religious 
organizations is applied concerning 
the claims of a minister as defined by 
Our Lady of Guadalupe and Hosanna-
Tabor,” referring to U.S. Supreme 
Court decisions interpreting the 1st 
Amendment of the federal Constitution. 
Accordingly, the Washington Supreme 
Court reversed and remanded to the 
trial court only on the factual question 
whether a staff attorney position at 
SUGM is a ‘minister’ under federal 
constitutional law.

The underlying facts are simple. 
Matthew S. Woods, who is both 
Christian and bisexual, first volunteered 

at Open Door Legal Services. Woods 
later applied for a staff attorney opening 
at Open Door. But, because Woods 
was open about his sexual orientation, 
the legal services nonprofit refused to 
consider his job application, stating 
that its employee handbook prohibited 
“homosexual behavior.” Operating 
under the auspices of SUGM, a Christian 
organization, Open Door provides direct 
legal services to people experiencing 
homelessness in Seattle, regardless 
of their faith. They were receiving 
government funding at the time Woods 
applied for the position. The language in 
SUGM’s petition for a writ of certiorari 
is stunning. SUGM boldly asserts that 
they would not be able to help homeless 
people in Seattle if they were required 
to hire a bisexual attorney. 

In its cert petition, SUGM does not 
challenge the merits of the Washington 
Supreme Court decision directly. 
Rather, it asks the U.S. Supreme Court 
to recognize a new ‘coreligionist’ 
exemption protected under the First 
Amendment. In their view, by holding 
up Woods’ fundamental right against 
a statutory religious exception, the 
Washington Supreme Court violated 
SUGM’s First Amendment protections. 
SUGM claims that LGBTQ people do 
not follow the tenets of SUGM’s faith 
and are thus not “coreligionists.” 

In their challenge to the Washington 
Supreme Court’s ruling, SUGM 
makes three arguments supporting 
their contention that there is a “First 
Amendment autonomy to hire 
coreligionists.” First, they argue that 
there is a coreligionist exemption rooted 
in the First Amendment and that the 
Washington Supreme Court created a 
circuit split on the issue (even though it 
was a state court, not a federal circuit 
court). Second, they argue that the 
Washington Supreme Court’s holding 

violated the Free Exercise Clause 
by treating religious nonprofits less 
favorably than secular small businesses, 
which are exempt from statutory non-
discrimination requirements. Third, 
they argue that under Masterpiece 
Cakeshop, Ltd. v. Colorado Civil Rights 
Commission, 138 S. Ct. 1719 (2018), the 
Washington Supreme Court violated 
the Free Exercise Clause by showing 
hostility towards SUGM’s religious 
beliefs. 

There is no federal coreligionist 
exemption found in the First 
Amendment. Rather, the coreligionist 
exemption is found in section 702(a) of 
Title VII of the Civil Rights Act of 1964, 
codified at 42 U.S.C. § 2000e-1(a) (2012). 
Generally, Title VII outlaws religious-
based discrimination in employment 
but exempts such discrimination by 
religious organizations. Corporation 
of Presiding Bishop of Church of 
Jesus Christ of Latter-day Saints v. 
Amos, 483 U.S. 327, 329 (1987). But, 
notably, Title VII’s exemption does not 
exempt a religious organization from 
its prohibition of discrimination based 
on race, sex, or national origin. EEOC 
v. Pacific Press Publishing Ass’n, 676 
F.2d 1272, 1276 (9th Cir. 1982). The 
Sixth Circuit wrote that the coreligionist 
exception “does not, however, exempt 
religious educational institutions with 
respect to all discrimination. It merely 
indicates that such institutions may 
choose to employ members of their 
own religion without fear of being 
charged with religious discrimination. 
Title VII still applies, however, to a 
religious institution charged with sex 
discrimination.” Boyd v. Harding 
Academy of Memphis, 88 F.3d 410, 413 
(6th Cir. 1996). 

In contrast, the ministerial exception, 
grounded in the First Amendment’s 
Religion Clauses, operates as an 
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affirmative defense for employment 
discrimination claims. Our Lady 
of Guadalupe School v. Morrissey-
Berru, 140 S. Ct. 2049 (2020). The 
Supreme Court first affirmed the 
ministerial exception in Hosanna-
Tabor Evangelical Lutheran Church 
& School v. EEOC, 565 U.S. 171 
(2012), and recently expanded the 
exception in Our Lady of Guadalupe. 
Earlier Supreme Court opinions 
assumed jurisdiction over legal 
disputes involving the appointment of 
chaplaincy. See Gonzalez v. Roman 
Catholic Archbishop of Manila, 280 
US 1 (1929) (Brandeis, J.). The Fifth 
Circuit then first applied the exception 
after the passing of the Civil Rights Act 
of 1964 in McClure v. Salvation Army, 
460 F.2d 533 (5th Cir. 1972). 

Unlike Title VII’s exemption, the 
ministerial exception bars courts 
from inquiring into the selection of 
‘ministers’ regardless of discrimination 
based on race, sex, sexual orientation, 
gender identity, disability, national 
origin or any other characteristic or 
trait. Courts simply do not inquire 
into the basis upon which a religious 
organization employs ministers.

SUGM argues that its purported 
coreligionist exemption is deeply rooted 
in every branch of government. It first 
contends that Congress “recognized 
that the First Amendment demanded 
more religious autonomy” and “deeply 
rooted the coreligionist exemption in 
federal law” when it expanded section 
702(a) in Title VII. 

Second, they claim the federal 
government recognizes “a First 
Amendment right to employ 
coreligionists.” They also cite a 
memo from Attorney General Jeff 
Sessions written in 2017. But Attorney 
General Sessions’ memo confined 
his analysis of the exemption to Title 
VII. Memorandum From the Attorney 
General on Fed. Law of Protections 
for Religious Liberty at 12a–14a (Oct. 
6, 2017), https://www.justice.gov/opa/
press-release/file/1001891/download. 
For a contrary conclusion, see 
Memorandum for William P. Marshall, 
Deputy Counsel to the President, from 
Randolph D. Moss, Assistant Attorney 
General, Office of Legal Counsel, 

Re: Application of the Coreligionists 
Exemption in Title VII of the Civil 
Rights Act of 1964, at 29–30 (Oct. 12, 
2000), https://perma.cc/PAL9-3NE4. 

Lastly, SUGM cites a myriad of 
Supreme Court cases addressing the 
importance of the Religion Clauses. 
Their argument relies most heavily on 
Amos and Our Lady of Guadalupe. 
SUGM also contends (incorrectly) 
that the Third, Fourth, Fifth, Sixth, 
Ninth, and Eleventh Circuits have all 
recognized that the First Amendment 
protects religious nonprofits’ right to 
hire coreligionists.

In Amos, the U.S. Supreme Court 
held that section 702(a)’s exemption 
for religious nonprofits did not violate 
the Establishment Clause. A nonprofit 
associated with the Church of Jesus 
Christ of Latter-day Saints (the Mormon 
Church) had a policy of firing employees 
who did not qualify for a ‘Temple 
recommend.” To qualify for a Temple 
recommend, one must observe Mormon 
standards including “regular church 
attendance, tithing, and abstinence from 
coffee, tea, alcohol, and tobacco.” The 
facts involved a janitor who represented 
a class of plaintiffs alleging religious-
based discrimination. However, Amos 
did not involve discrimination based on 
race, sex, sexual orientation, national 
origin, or disability. 

SUGM also relies on an expansive 
view of the ministerial exception. In 
Our Lady of Guadalupe, Justice Samuel 
Alito wrote that the “constitutional 
foundation for our holding was the 
general principle of church autonomy 
to which we have already referred: 
independence in matters of faith and 
doctrine and in closely linked matters 
of internal government.” The Supreme 
Court rejected a rigid formula, finding 
that “the exception should include 
‘any employee who leads a religious 
organization, conducts worship services 
or important religious ceremonies 
or rituals, or serves as a messenger 
or teacher of its faith.” Justice Alito 
stressed that clerical “titles” were not 
important, but it was relevant that the 
“church in question regards the position 
as having an important responsibility 
in elucidating or teaching the tenets 
of the faith.” Disregarding a narrow 

reading of Hosanna-Tabor, the Court 
still confined the ministerial exception 
to positions that have “an important 
responsibility in elucidating or teaching 
the tenets of the faith.”

Despite SUGM’s arguments, Justice 
Alito recognized the distinction between 
the coreligionist exemption in Title VII 
and the ministerial exception. He noted 
that the ministerial exception “serves an 
entirely different purpose,” suggesting 
an assumption by the Court that Title 
VII exemptions were not elevated to the 
constitutional protections found in the 
Religion Clauses. 

Both cases that SUGM relies on 
from the Third Circuit, Little v. Wuerl, 
929 F.2d 944 (3d Cir. 1991) and 
Curay-Cramer v. Ursuline Acad. of 
Wilmington, 450 F.3d 130 (3d Cir. 2006) 
involved Catholic school teachers and 
would likely implicate the ministerial 
exception after Our Lady of Guadalupe. 
Its Fourth Circuit precedent helps 
even less. In Kennedy v. St. Joseph’s 
Ministries, Inc., 657 F.3d 189 (4th Cir. 
2011), the plaintiff claimed that her 
former employer, Villa St. Catherine, 
Inc., a nursing home operated by the 
Roman Catholic Church, engaged in 
religious discrimination and retaliation 
against her. Unfortunately for her, 
that claim fell within the statutory 
exemption for religious discrimination. 
SUGM’s cited cases in the Fifth, 
Sixth, Ninth, and Eleventh Circuits are 
similarly inapposite. 

Turning to SUGM’s remaining 
arguments, they claim that after 
the Washington Supreme Court’s 
ruling, the WLAD treats religious 
nonprofits less favorably than secular 
small businesses. The WLAD has an 
exemption for entities with fewer than 
eight employees. SUGM contends 
that religious employers now only 
have a partial exemption, while small 
businesses have a full exemption, 
making the WLAD not “generally 
applicable.” Regardless, SUGM, with 
over two hundred employees, is not 
a religious nonprofit with fewer than 
eight employees, and therefore may not 
have standing on that claim. 

As their last Hail Mary, SUGM, 
citing Masterpiece Cakeshop, argues 
that the concurring and dissenting 
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opinions in the Washington Supreme 
Court evinced hostility towards its 
religion and thus they did not receive a 
neutral decisionmaker. SUGM claims 
that the court applied its Privileges and 
Immunities Clause less favorably to 
SUGM and that the “only explanation is 
the court’s hostility towards [SUGM]’s 
religious beliefs.” SUGM cites a prior 
opinion by the Washington Supreme 
Court, Ockletree v. Franciscan Health 
Sys., 317 P.3d 1009 (Wash. 2012), where 
they allege the defendant was treated 
more favorably under the WLAD. 

Citing Masterpiece Cakeshop, 
SUGM asserts that the Washington 
Supreme Court erased the WLAD’s 
religious exemption, showing a 
“groundless demolishing of religious 
communities [that] smacks of 
‘animosity to religion or distrust 
of its practices.’” In their view, the 
concurrence “repeatedly denigrated 
[SUGM]’s religious autonomy as 
nothing more than a ‘free exercise right 
to discriminate.’”

In context, Washington Supreme 
Court Justice Mary I. Yu, who holds 
a master’s degree in religious studies, 
wrote that the WLAD does not grant 
SUGM “a free exercise right to 
discriminate against an employee who 
performs nonreligious duties, such as 
a staff attorney.” Even so, Justice Yu 
concurred with the court’s decision to 
remand to determine factual questions 
surrounding the ministerial exception. 

SUGM’s argument that they have 
a broad First Amendment right to 
deny employment because of sexual 
orientation conflicts with Bostock 
v. Clayton County, 140 S. Ct. 1731 
(2020). In Bostock the U.S. Supreme 
Court ruled that Title VII of the 1964 
Civil Rights Act prohibits employment 
discrimination based on sexual 
orientation or gender identity. Justice 
Gorsuch wrote that “[a]n employer 
violates Title VII when it intentionally 
fires an individual employee based in 
part on sex. It doesn’t matter if other facts 
besides the plaintiff’s sex contributed 
to the decision. And it doesn’t matter if 
the employer treated women as a group 
the same when compared to men as a 
group.” For a detailed analysis of that 
opinion, see Arthur S. Leonard, U.S. 

Supreme Court Holds that Title VII of 
the Civil Rights Act of 1964 Bans Anti-
LGBT Employment Discrimination in 
Landmark 6-3 Ruling, 2020 LGBT L. 
Notes 1 (July 2020). 

Perhaps predicting challenges like 
the instant petition, Justice Neil Gorsuch 
wrote in Bostock that “how these 
doctrines protecting religious liberty 
interact with Title VII are questions for 
future cases.” Justice Calvin Thomas 
also addressed this issue in his dissent. 
He feared “that compelling a religious 
organization to employ those individuals 
whose conduct flouts the tenets of the 
organization’s faith forces the group 
to communicate an objectionable 
message.” Justice Thomas went on to 
write that “the scope of [Title VII’s 
religious exemption] is disputed, and as 
interpreted by some lower courts, they 
provide only narrow protection.” At the 
time, Our Lady of Guadalupe was still 
pending, and Justice Thomas expressed 
particular concern about teachers at 
religious schools. 

As a last note, Justice Anthony 
Kennedy, citing Newman v. Piggie 
Park Enterprises, Inc., 390 U.S. 400 
(1968), emphasized in Masterpiece 
Cakeshop that the Free Exercise Clause 
does not grant freedom from generally 
applicable anti-discrimination laws. 
Likewise, the Free Exercise Clause 
does not grant religious employers the 
right to discriminate against secular 
employees because of their sexual 
orientation. 

Of concern is the sweeping movement 
by religious entities, whether for-profit 
or not, to expand First Amendment 
protections and statutory exemptions 
barring application of employment 
discrimination laws. The ministerial 
exception, originally confined to 
ordained faith leaders at a church, 
mosque, or synagogue, now covers a 
broad range of non-clerical employees 
and protected classes. For example, 
in Our Lady of Guadalupe, amici 
briefs filed in support of Morrissey-
Berru and Biel pointed to cases where 
courts found a ministerial exception 
including a registrar, a church secretary, 
a computer technology coordinator, 
a facilities manager responsible for 
custodial work, a director of plant 

operations at a hospital, and a physical 
education teacher, among others. Brief 
for National Women’s Law Center, 
et al. as Amici Curiae Supporting 
Respondents, Morrissey-Berru and 
Biel, 140 S. Ct. 2049 (2020) (Nos. 19-
267 & 19-348). 

Stanford Law professor Michael 
McConnell, an ardent proponent 
of broader religious autonomy who 
filed an amicus brief with UVA Law 
Professor Doug Laycock in Our Lady 
of Guadalupe, argues that courts 
should eliminate the term ministerial 
exception and instead replace it with 
the term “ecclesiastical immunity.” 
Michael McConnell, Stanford Prof. 
Michael McConnell on “Who Is a 
‘Minister’?”, Reason Foundation: The 
Volokh Conspiracy (May 13, 2020), 
https://reason.com/volokh/2020/05/13/
stanford-prof-michael-mcconnell-on-
who-is-a-minister/. 

The expansions of these exemptions 
may have no logical stopping point if 
courts refrain from deciding who is a 
‘minister’ and what constitutes religious 
tenets. See generally Jessie Hill, 
Kingdom Without End? The Inevitable 
Expansion of Religious Sovereignty 
Claims, 20 LEWIS & CLARK L. 
REV. 177 (2017). Moreover, applying 
SUGM’s coreligionist exemption would 
inevitably require courts to either 
advance or inhibit various religious 
tenets, impermissibly favoring one 
religion over the other. See Larson v. 
Valente, 456 U.S. 228, 244, 246 (1982). 
The Supreme Court should set an outer 
limit to the ministerial exception.

The argument for a coreligionist 
exemption in the First Amendment is 
part of a broader effort by religious 
organizations to seek autonomy from 
anti-discrimination laws. Finding 
support in a Supreme Court committed 
to a robust view of the Religion Clauses, 
Alliance Defending Freedom has 
been a leading proponent in litigation 
expanding religious exemptions 
to discriminate against LGBTQ 
people. However, SUGM’s petition 
for certiorari appears to be the first 
time a religious employer has argued 
that the U.S. Supreme Court should 
create a First Amendment coreligionist 
exemption. 



4   LGBT Law Notes   September 2021   

Counsel for Woods, Jennifer Denise 
Diskin, of the QLaw Foundation, Sara 
Amies of Seattle Employment Law 
Partners, PLLC, and Andrew Kashyap 
of Legal Voice, sought a sixty-day 
extension to file a brief in opposition. 
Both parties filed blanket consents for 
amici briefs. As of this writing, sixteen 
amici curiae briefs have been filed on 
behalf of SUGM. Not one has been filed 
in opposition. ■

Joseph Hayes Rochman is a law 
student at New York Law School (class 
of 2022).

As a gay and gender-nonconforming 
man, Plaintiff James Mundo apparently 
did not fit the Chicago Fire Department’s 
(CFD) dominant stereotype for male 
employees. As a result, Mundo alleged 
that he was subjected to pervasive 
harassment and discrimination by his 
direct superior, Janice Hogan, while 
working for the CFD’s Labor Relations 
Division from 2016 to 2018. Based on 
that alleged conduct, Mundo brought 
claims against Hogan and the City 
of Chicago under Title VII (hostile 
environment harassment), 42 U.S.C. § 
1983 (municipal liability under the 14th 
Amendment), and the Illinois Gender 
Violence Act (IGVA). Before the court 
was the city’s motion to dismiss only the 
§ 1983 and IGVA counts with prejudice 
as to itself. U.S. District Judge, John Z. 
Lee granted in part and denied in part 
the motion in Mundo v. City of Chicago 
and Janice Hogan, 2021 WL 3317160, 
2021 U.S. Dist. LEXIS 144944 (N.D., 
ILL, Aug. 3, 2021), dismissing the IGVA 
claim but allowing the Section 1983 
municipal liability claim to proceed.

It was at the firehouse that Mundo 
first experienced the CFD’s pervasive 
“anti-gay” environment, characterized 
by a dominant “heterosexual mentality” 
to which other male firefighters were 
expected to conform. As a male 
firefighter who did not conform to 
this mentality, Mundo was subjected 
to frequent acts of discrimination and 
harassment during the two years he 
worked at the firehouse. In January 
2013, Mundo was assigned to work in 
the Labor Relations Division, under 
the direct supervision of Janice Hogan, 
the Deputy Chief. Mundo alleges that 
Hogan, a heterosexual female, shared 
the dominant mentality that Mundo 
had witnessed at the firehouse, and that 
she expected all male employees to 
conform to her vision of a heterosexual, 

masculine firefighter. But Mundo, whom 
Hogan knew to be gay and married to 
another man, did not conform to the 
stereotype that Hogan and others in 
the CFD preferred. As a result, Hogan 
believed that Mundo needed to be 
“straightened out” to align with her 
preferred stereotype. To achieve that 
goal, Hogan considered it acceptable to 
treat Mundo differently than other male 
CFD employees on account of his sexual 
orientation and gender non-conformity. 

Hogan’s treatment of Mundo caused 
severe emotional distress, generating 
various symptoms that resulted in his 
taking a medical leave in 2018, from 
which he has not returned.

Mundo filed this action in April 
2020. The city moved to dismiss. 
The city argued that Mundo failed to 
establish municipal liability under the 
Monell theory because “a municipality 
cannot be held liable under §1983 on 
a respondent superior theory.” Here, 
Mundo grounded his claim on the 
existence of a “long-standing” custom or 
practice within the CFD of “allow[ing] 
its members to embarrass, humiliate, 
ostracize, diminish, [and] discriminate” 
against gay and gender-nonconforming 
firefighters, notwithstanding its written 
policies to the contrary. Mundo posited 
that the CFD’s failure to enforce its 
express written policies of prohibiting 
discriminatory behavior has allowed 
such behavior to flourish, resulting in an 
“underbelly of discrimination against 
gay male firefighters” by employees, 
like Hogan, who faced little risk of 
repercussions. The City contended that 
Mundo had not plausibly established 
the existence of any such custom or 
practice because he “failed to allege 
any instances of [it] other than his own 
isolated experiences.” 

Judge Lee countered that there was 
no clear judicial consensus as to how 

Federal Court Refuses to Dismiss 
Firefighter’s Monell Claim Against 
City of Chicago for Pervasive Anti-Gay 
Environment
By Wendy C. Bicovny
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frequently a widespread custom or 
practice must occur to impose Monell 
liability. Between 2016 and 2018, the 
discrimination complaint alleged, 
there were not just a few, but dozens of 
instances of sexual harassment by Hogan, 
one of the CFD’s chief administrative 
officers, occurring constantly over the 
course of several years. The complaint 
alleged that Hogan acted without fear of 
discipline and that Mundo’s complaints 
about her behavior did little to change 
it. It alleged that Hogan’s own superiors 
engaged in heteronormative banter 
as well, making such behavior “fair 
game for the regimen.” Along the same 
lines, the complaint alleged that sexual 
harassment at the firehouses was so 
well-known that Hogan threatened to 
send Mundo back there if he did not 
tolerate her behavior. These allegations 
established that “sexual harassment 
was the general, on-going, and accepted 
practice at the Fire Department” and that 
CFD policymakers “knew of, tolerated, 
and participated in the harassment.” 

The city’s suggestion that Mundo 
failed to allege a widespread practice 
or custom of the city as opposed to 
the CFD was equally unpersuasive. In 
cases where the plaintiff sued both the 
municipality and its fire department, the 
Seventh Circuit often has lumped them 
together for purposes of Section 1983. 
For these reasons, the City’s motion 
to dismiss the Section 1983 claim was 
denied.

Next, the city moved to dismiss Count 
IV on the grounds that a municipality 
cannot be liable as a “person” under 
the IGVA. The city argued that it is 
not a proper defendant under the IGVA 
because it is not a “person,” as every 
district court so far “to squarely address 
this issue has decided that the IGVA 
does not apply to corporations.” In an 
action such as this, where Illinois law 
had not spoken on an issue, the best 
indication of legislative intent is the 
statutory language, given its plain and 
ordinary meaning. Nothing in the text 
of the IGVA suggested that the drafters 
intended to deviate from this rule, found 
Judge Lee. Nor did the Illinois Statute 
on Statutes suggest as much, given that 
it provided only that the term ‘person’ 
“may extend” to legal entities. Since 

Illinois courts “assigned the same 
meaning to identical words in different 
parts of the same statute absent clear 
legislative intent to the contrary,” the 
use of ‘person’ later on in the same 
provision should be read to refer only to 
natural persons as well, wrote the judge. 
Accordingly, he granted the City’s 
motion to dismiss the IGVA claim. 

[Editor’s Note: Consequently, the case 
continues on both the Monell municipal 
liability claim and the Title VII hostile 
environment sexual harassment claim. 
Although the Supreme Court had not yet 
ruled in Bostock that harassment due to 
sexual orientation was actionable under 
Title VII when the complaint was filed 
in April 2020, it had held as long ago 
as 1989 in the Price Waterhouse case 
that sexual stereotyping can be evidence 
of discrimination because of sex under 
Title VII, and the 7th Circuit, relying in 
part on Price Waterhouse, had already 
ruled that Title VII extended to sexual 
orientation claims in the Ivy Tech 
case. Thus, the city’s decision not to 
move to dismiss the Title VII claim is 
easily explained. Perhaps Judge Lee’s 
decision not to dismiss the municipal 
liability claim will lead the city to 
make a settlement offer. Certainly, the 
factual allegations should be a severe 
embarrassment to a city that bans sexual 
orientation discrimination by ordinance 
and which is presided over by an out 
lesbian mayor!]

James Mundo is represented by 
Glenn R. Gaffney, Glendale Heights, IL. 
Judge Lee was appointed to the court by 
President Barack Obama. ■

Wendy Bicovny is an ERISA and LGBT 
Rights Attorney in New York City.

U.S. District Court 
Rules Arizona 
Transgender 
Children’s Birth 
Certificate Dispute 
Claims Survive 
Motion to Dismiss
By Bryan Johnson-Xenitelis 

The U.S. District Court for the 
District of Arizona has ruled that a 
lawsuit brought by young transgender 
children arguing that the Arizona 
Department of Health Services’ 
(ADHS) denial to change their birth 
certificates to align with their gender 
identity without proof of a “sex-change 
operation” violated the Equal Protection 
and Due Process Clauses of the U.S. 
Constitution survives a motion to 
dismiss and may continue, in D.T. et al 
v. Dr. Cara M Christ et. Al., 2021 WL 
3419055, 2021 U.S. Dist. LEXIS 147114 
(U.S. Dist. Ct. D. AZ, August 5, 2021).

Three transgender children, ages 5, 
6, and 9, brought suit against ADHS 
claiming that the existing Arizona law, 
mandating that for a change in gender on 
a birth certificate a person must undergo 
a “sex change operation” and provide 
a “written statement by a physician 
that verifies the sex change operation,” 
violated the Equal Protection Clause, 
the Due Process Right to Privacy, the 
Due Process Right to Individual Liberty 
and Autonomy, and the Due Process 
Right to choose “whether to undergo 
a particular medical treatment.” The 
children claimed that having birth 
certificates in their birth gender 
caused them to suffer numerous harms 
including “bullying and harassment,” 
“fear and anxiety related to poor school 
experiences,” and that “other parents [of 
one child’s] pre-school class contacted 
the head of the school to convey their 
fear that [the child] was a threat to 
their children’s security.” The Plaintiffs 
noted that birth certificates “are often 
a requirement for enrolling in school, 
joining recreational programs, camp 
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signups, and many other activities,” and 
that “without amended birth certificates, 
their transgender status is exposed when 
registering for school or these other 
programs, and that this exposure leads 
to harassment, discrimination, and 
possible violence.” 

Defendants sought to dismiss the 
Equal Protection and Due Process 
claims for failure to state a claim. 
District Judge James A. Soto issued an 
opinion denying the motion to dismiss. 
In his decision, Judge Soto noted that 
“as the Equal Protection and Due 
Process issues in this case are closely 
intermingled, they are addressed in 
tandem throughout this Order.” He 
noted that the Due Process Clause of 
the U.S. Constitution “includes the 
right to make ‘personal choices central 
to individual dignity and autonomy, 
including intimate choices that define 
personal identity and beliefs,’” citing 
numerous U.S. Supreme Court cases 
regarding LGBT rights.

Defendants argued that both the 
Arizona statute and regulation at issue 
“are facially neutral; they do not target 
or even reference transgender persons. 
They apply to all persons seeking to 
amend their birth certificate.” Judge 
Soto ruled that “any logical reading of 
the statute and regulation reflects that it 
applies nearly exclusively to transgender 
people,” pointing out: “who else is going 
to voluntarily seek out a ‘sex change 
operation?’”

Judge Soto noted that regarding the 
young named Plaintiffs in the case, 
aged 5, 6, and 9, “the best medical and 
psychological practices reflect that: 
(1) gender reassignment surgery ‘i.e. a 
“sex-change operation”) is not required 
or recommended for young transgender 
children diagnosed with gender 
dysphoria; (2) gender reassignment 
surgery may never be necessary or 
recommended for those with gender 
dysphoria (i.e., there are many factors 
that come into play that vary for 
each individual’s circumstances); (3) 
amending important identity-related 
documents (such as birth certificates) 
to coincide with a transgender child’s 
gender identity (as opposed to their 
external genitalia) is vital to their mental 
and physical well-being); and (4) that 

failure to amend such documents (such 
as birth certificates) improperly reveals 
a transgender child’s transgender status 
to school officials and classmates, which 
results in discrimination and harassment 
based on their transgender status, and this 
is detrimental to a transgender child’s 
mental and physical health.” Judge Soto 
further noted that the requirement of a 
sex-change operation “runs afoul of all 
medical and psychological authority as 
to what is in the best interest of these 
transgender kids.” Accordingly, he 
found that Plaintiffs had sufficiently 
stated claims on the disputed issues.

With regard to standing, Judge Soto 
found Defendants’ arguments “largely 
overlap with the issues the Court already 
discusses in relation to Plaintiff’s 
Due Process and Equal Protection 
claims,” noting that Defendants argued 
Plaintiffs could not meet the standing 
requirement of “redressability.” Judge 
Soto noted a plaintiff’s burden to 
demonstrate redressability is “relatively 
modest,” and that the “potential 
confusion or problems in administering 
a private administrative change to a 
birth certificate (absent a “sex-change 
operation” mandate) . . . need not be 
address[ed] at this early state of the 
litigation; this is not a bar to granting 
relief in the future based on a more 
complete factual record in the case.” 
The court cited numerous examples of 
“major forms of identity documentation 
by the federal government” that are 
“already following established, modern 
medical standards in regards to 
updating sex markers to coincide with 
gender identification (without a “sex 
change operation” mandate)” including 
passports, social security cards, and 
green cards. 

Judge Soto ruled Defendant’s 
Abstention Doctrine arguments 
inapplicable to the case, as Plaintiffs 
have no active cases pending before 
the state courts, and denied a transfer 
of venue from the Tucson Division of 
the District of Arizona to the Phoenix 
Division, stating that “transferring this 
case from the Tucson Division to the 
Phoenix Division would simply shift 
the inconvenience from Defendants 
to Plaintiffs” and that “compared 
to Defendants, it would be more 

burdensome for these children and their 
families if they had to appear for an 
evidentiary hearing or trial in Phoenix 
(as opposed to Tucson).” 

As such, Judge Soto denied the 
change of venue, and denied the motion 
to dismiss the case for failure to state 
claims, thereby allowing the case to 
move forward for further proceedings. 

Counsel for the plaintiffs included 
Asaf Orr, National Center for Lesbian 
Rights, Patrick P. Gunn, Cooley LLP, 
San Francisco, CA, Barrett J. Anderson, 
Cooley LLP, San Diego, CA, Colin 
Matthew Proksel, Mary Ruth O’Grady, 
Payslie Michale Bowman, Osborn 
Maledon PA, Phoenix, AZ. Judge Soto 
was appointed to the court by President 
Barack Obama. ■

Bryan Johnson- Xenitelis is an attorney 
and an adjunct professor at New York 
Law School.
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On August 9, U.S. District Judge 
Reed O’Connor granted summary 
judgement to plaintiffs and issued a 
permanent injunction in Franciscan 
Alliance, Inc. v. Becerra, 2021 WL 
3492338, 2021 U.S. Dist. LEXIS 
148391 (N.D. Texas, Wichita Falls Div.), 
barring the Department of Health and 
Human Services (HHS) from enforcing 
the sex discrimination prohibition in 
Section 1557 of the Affordable Care 
Act (ACA) so as to require plaintiffs to 
provide services involving termination 
of pregnancy or gender-transition 
procedures.

When Congress enacted the ACA, it 
provided that health care organizations 
that receive money under the ACA may 
not discriminate on grounds prohibited 
by several federal anti-discrimination 
laws, including Title IX of the 
Education Amendments of 1972, which 
forbids discrimination because of sex. 
In 2016, the Obama Administration’s 
HHS adopted a rule that interpreted 
Title IX in the ACA context so that 
insurance plans and health care 
providers may not discriminate on the 
basis of “termination of pregnancy” 
or “gender identity,” although leaving 
ambiguous in particular whether this 
meant coverage and performance 
of gender affirmation surgery for 
transgender individuals. 

Franciscan Alliance, Inc., the 
Christian Medical and Dental Society, 
and Specialty Physicians of Illinois, 
organizations whose members are 
religiously-identified health care 
facilities in Indiana and Illinois 
and several thousand individual 
practitioners around the country, 
sued the government, arguing that it 
violated their religious freedom rights 
to require them to perform abortions 
or “gender transition procedures.” 
They couldn’t make a 1st Amendment 
religious free exercise claim because 
of a Supreme Court precedent from 

1990, Employment Division v. Smith, 
so they argued instead that the adoption 
of the rule violated the Administrative 
Procedure Act (APA) and the Religious 
Freedom Restoration Act (RFRA).

They filed suit in the Wichita Falls 
Division of the Northern District of 
Texas because they wanted their case to 
be assigned to its only District Judge, 
Reed O’Connor, a conservative George 
W. Bush appointee whose track record 
on these issues appeared to guarantee 
an outcome in their favor, and they 
were not disappointed. The American 
Civil Liberties Union intervened to 
defend the Obama Administration’s 
interpretation of Title IX and the ACA, 
playing a key role because the Trump 
Administration was not going to defend 
its predecessors’ interpretation.

Judge O’Connor concluded that the 
Rule violated the APA, as he narrowly 
interpreted the sex discrimination ban 
of Section 1557 so as not to apply either 
to the issue of abortions or gender 
transition, and he held that it probably 
violated RFRA, because it burdened 
free exercise of religion by religiously-
identified health care institutions, so he 
issued a temporary injunction banning 
the government from enforcing the 
ACA’s sex discrimination ban against 
these plaintiffs. Subsequently, he 
granted a motion by sixteen states to 
intervene as co-plaintiffs.

The government filed an appeal 
to the 5th Circuit, but the change of 
administration sharply affected the 
case, as the Trump Administration 
would not defend the Obama 
Administration’s Rule and informed 
the court that it would be issuing a 
new rule in its place, so the injunction 
was stayed. In June 2020, the 
Trump Administration’s new Rule 
rescinded the Obama Administration’s 
interpretations of Title IX and of 
the ACA’s sex discrimination ban, 
allowing institutions and practitioners 

with religious objections to refuse to 
perform abortions or gender-transition 
procedures. 

By an interesting coincidence, the 
Trump Administration announced their 
new Rule just days before the Supreme 
Court ruled in June 2020 in Bostock 
v. Clayton County that Title VII’s 
ban on sex discrimination includes 
discrimination because of “transgender 
status.” Subsequently, federal courts 
began to apply that interpretation both 
to Title IX and the ACA. The 5th Circuit 
sent the case back to Judge O’Connor 
to reconsider in light of all these 
developments.

O’Connor dug in his heels. On 
August 9, he granted the plaintiffs’ 
motion for summary judgment and 
a permanent injunction against 
government enforcement of the ACA’s 
ban on sex discrimination against these 
plaintiffs with respect to abortions and 
gender-transition procedures. Since 
the Bostock decision had essentially 
undermined his original ruling that the 
Obama Administration’s rule violated 
the ACA by going beyond the sex 
discrimination ban in Section 1557, 
he turned his focus to RFRA, with 
particular attention to various actions 
by the Biden Administration, which 
had taken up the Bostock decision and 
applied it to Title IX and the ACA in 
various statements and interpretations, 
specifically including gender-transition 
procedures. 

O’Connor interpreted his mandate 
from the 5th Circuit to decide whether 
he should “grant Christian Plaintiffs 
injunctive relief against the 2016 
[Obama Administration] rule and 
the underlying statute [the ACA]” by 
considering whether “they still suffer 
a substantial threat of irreparable harm 
under the 2016 rule” and “the subsequent 
developments.” Despite opposition from 
the ACLU, which argued that the court 
should not rule because the plaintiffs 

Court Bars Federal Government from Enforcing Affordable 
Care Act’s Sex Discrimination Ban Against Some Christian 
Health Care Providers and Their Insurers
By Arthur S. Leonard
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have not suffered any concrete harm, 
O’Connor concluded that the case was 
ripe for a decision on the merits because 
so long as a threat of enforcement of 
the ACA loomed, the plaintiffs met the 
“irreparable harm” standard for getting 
a pre-enforcement injunction.

“Here,” he wrote, “Christian 
Plaintiffs contend that violation of 
their statutory rights under RFRA is 
an irreparable harm. The Court agrees 
and concludes that enforcement of 
the 2021 Interpretation [issued by the 
Biden Administration] forces Christian 
Plaintiffs to face civil penalties or to 
perform gender-transition procedures 
and abortions contrary to their religious 
beliefs – a quintessential irreparable 
injury. When the RFRA violation is 
clear and the threat of irreparable harm 
is present, a permanent injunction 
exempting Christian Plaintiffs from 
that religion-burdening conduct is the 
appropriate relief.”

Judge O’Connor rejected the 
government’s argument that enforcement 
of the 2021 Biden Administration’s 
interpretation of the ACA was 
consistent with RFRA, even though the 
2021 Interpretation specifically stated 
that it would comply with RFRA. What 
O’Connor omitted from his analysis was 
that RFRA does not absolutely forbid 
imposing rules that burden free exercise 
of religion; rather, it subjects them to 
strict scrutiny, asking whether there is a 
compelling government interest for the 
rule and whether the rule provides the 
least restrictive way in which to further 
the government interest. Many courts 
have agreed that gender-transition 
procedures can be necessary medical 
treatment for gender dysphoria, leaving 
the question whether there would be a 
less restrictive way for the government 
to reach the goal of providing necessary 
health care than to require health care 
providers and practitioners to provide 
such care without making exceptions for 
religious objectors. 

Judge O’Connor rejected the 
defendants’ argument that any injunction 
should be limited to the scope of the 2016 
Obama Administration rule, which, as 
noted above, was worded ambiguously 
on the key question whether ACA 
required health care providers and 

insurers to provide and cover gender 
affirmation surgery. To O’Connor it 
made no difference which version of the 
rule (2016 or 2021) was being attacked. 
Plaintiffs argued that HHS was requiring 
them “to choose between federal 
funding and their exercise of religion,” 
which was the essence of the RFRA 
issue. “Plaintiffs repeatedly challenged 
that same RFRA violation – no matter 
HHS’s Section 1557 interpretation du 
jour. To ignore this pattern would be 
to face the Neuralyzer,” he asserted, 
somewhat obscurely. Thus, he granted 
a permanent injunction against the 
government enforcing Section 1557’s 
sex discrimination rule against the 
Christian Plaintiffs, including any 
“insurers or third-party administrators 
in connection with such health plans.”

O’Connor’s RFRA ruling came 
less than two weeks after Senior U.S. 
District Judge Deborah K. Chasanow, of 
the Maryland District Court, refused to 
dismiss a lawsuit by a transgender man 
who was denied a hysterectomy as part 
of his gender transition by a hospital 
that follows Catholic Directives, the 
University of Maryland St. Joseph 
Medical Center. See Hammons v. 
University of Maryland Medical System 
Corporation, 2021 WL 3190492, 2021 
U.S. Dist. LEXIS 140856 (D. Md., July 
28, 2021). The University bought an 
economically failing Catholic hospital 
under a contract that obligated the 
University, a state institution, to operate 
it according to Catholic doctrine. Judge 
Chasanow held that refusing to allow 
the surgery at the hospital violated the 
ACA. Because the case was brought 
by an individual, not the government, 
RFRA was not raised as a defense. Most 
circuits have taken the position that 
RFRA only applies to an enforcement 
action by the government.

On the one hand, Judge O’Connor’s 
ruling is narrow as it restricts the 
government from enforcing the 
anti-discrimination provision only 
against the plaintiffs. This means it 
does not stop private individuals or 
plaintiff class-action groups from 
suing insurance companies or health 
care providers on their own, which 
is authorized by the ACA, and it does 
not affect the government’s ability to 

enforce the ACA against institutions 
or individuals other than the Plaintiffs. 
Furthermore, although Franciscan 
Alliance represents a large number 
of health care institutions and health 
care providers, their membership is 
concentrated in Indiana and Illinois. 
However, the co-plaintiff organizations 
include numerous individual health 
care providers in other states as well. 
O’Connor has resisted efforts by the 
plaintiffs to get him to issue a nation-
wide injunction.

The Biden Administration will 
surely appeal this to the 5th Circuit – a 
Circuit which tends to be sharply slanted 
against transgender legal rights and 
abortion rights, to judge by its history 
on the subjects – and perhaps ultimately 
to the Supreme Court.

The significance of this lawsuit is 
shown by the intervention of 16 states 
and active participation in defense of 
the Obama and Biden Administration 
interpretations of Title IX by the ACLU’s 
LGBT Rights Project and numerous 
ACLU state affiliate organizations. ■

Arthur S. Leonard is the Robert F. 
Wagner Prof. of Labor and Employment 
Law at New York Law School.
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U.S. District Judge Ann Aiken 
refused to grant a motion for a 
temporary restraining order sought by 
40 co-plaintiffs who are pursuing a 
class action challenging the religious 
institution exemption under Title IX of 
the Education Amendments of 1972, a 
statute concerning sex discrimination 
by educational institutions that receive 
federal funding. Judge Aiken concluded 
that the TRO motion sought mandatory 
injunctive relief that would change the 
status quo and determined that such 
relief was inappropriate at this early 
stage in the litigation, as such mandatory 
preliminary relief is “highly disfavored” 
and requires a showing that the law and 
the facts “clearly favor” the plaintiffs’ 
position. Hunter v. U.S. Department of 
Education, 2021 WL 3861154 (D. Ore., 
Aug. 30, 2021).

Title IX provides that “no person in 
the United States shall, on the basis of 
sex, be excluded from participation in, 
be denied the benefits of, or be subjected 
to discrimination under any educational 
program or activity receiving Federal 
financial assistance.” 20 U.S.C. section 
1681(a). In light of the Supreme 
Court’s decision in Bostock v. Clayton 
County, 140 S. Ct. 1731 (2020), the 
Biden Administration has interpreted 
Title IX to forbid discrimination 
against students who are LGBTQ+. 
(In unrelated litigation, on August 30 
twenty Republican State Attorneys 
General have filed a lawsuit in the U.S. 
District Court in Knoxville, Tennessee, 
challenging the Biden Administration’s 
application of Bostock, a Title VII 
ruling, to Title IX. State of Tennessee 
v. U.S. Department of Education, 
Case 3:21-cv-00308 (E.D. Tenn.). See 
Civil Litigation Notes, below.) Title 
IX also states that it “shall not apply 
to an educational institution which is 
controlled by a religious organization if 
the application of this subsection would 
not be consistent with the religious 
tenets of such organization.” 

In this case, the co-plaintiffs are 
LGBTQ+ applicants or students 
claiming that they should be protected 
from discrimination by institutions 
such as those covered by the statutory 
religious exemption, and many of the 
co-plaintiffs actually have complaints 
on file with DoE’s Office of Civil Rights 
(OCR) asserting specific discrimination 
claims under Title IX based on their 
own experiences. They claim that 
the religious exemption provision 
violates their rights under the 1st and 
5th Amendments, the Administrative 
Procedure Act, and the Religious 
Freedom Restoration Act, and they 
ultimately seek a permanent injunction 
declaring the religious exemption 
provision to be invalid. In short, they 
argue, no educational institution that 
receives federal funding should be 
allowed to discriminate on the basis 
of sex (as broadly defined in Bostock), 
regardless of its religious beliefs.

Ruling on the motion for a TRO, 
Judge Aiken pointed out that the test 
for such preliminary relief is very 
stiff, particularly for mandatory relief 
that changes the status quo by, in 
this case, suddenly subjecting these 
religiously-affiliated schools to a 
non-discrimination obligation from 
which Congress expressly exempted 
them. Without getting into details on 
the merits of their constitutional and 
statutory claims, Judge Aiken focused 
on the “irreparable harm” requirement 
if a TRO does not issue. Plaintiffs 
who have complaints pending at OCR 
asserted that those complaints could 
be dismissed “any day now” based on 
the exemption, thus immediate relief 
was needed. But the judge accepted 
the defendants’ arguments that there 
was no indication that dismissals were 
imminent, as the charges were pending 
at various OCR regional offices and 
were in varying stages of investigation. 
The procedural manual followed by 
OCR “does not include or impose a 

timeline on the evaluation process 
used to determine whether to dismiss 
or investigate complaints.” And, she 
continued, “Although it is possible OCR 
might dismiss some of the complaints 
under the religious exemption, the Court 
cannot, at this stage, find that OCR is 
likely to do so, as opposed to dismissing 
on any other grounds provided in the 
Case Processing Manual.”

The court found a balance in the 
equities, noting what the schools have 
at stake as well as the impact on the 
LGBTQ+ applicants or students, and 
stated that “plaintiffs have not shown 
that dismissal of their complaints [by 
OCR] on religious exemption grounds 
is imminent or that defendants [i.e., 
the DoE and other officials named 
in the complaint] have violated their 
constitutional rights. And, although 
an investigation of plaintiffs’ 
complaints could eventually reduce 
the discrimination and other harms 
plaintiffs and other LGBTQ+ students 
face at plaintiffs’ schools, it is not clear 
from the record that plaintiffs’ requested 
relief would result in immediate 
protection from the risk of physical, 
emotional, and psychological harm 
plaintiffs seek to prevent through this 
motion.” The judge also noted that there 
is a private right of action under Title 
IX, so that individual students could 
file federal court litigation on their own 
behalf in which they could mount their 
own attack on the religious exemptions 
in litigation over motions to dismiss.

Judge Aiken allowed some 
amendments to the pending complaint, 
but denied the motion for a TRO, while 
noting that a scheduled hearing on the 
TRO for August 31 would instead be 
used as a status conference to discuss 
“whether and how plaintiffs wish to 
proceed on their request for a preliminary 
injunction and other matters pending in 
this action.” Judge Aiken, who is Chief 
Judge for the District of Oregon, was 
appointed by President Bill Clinton. ■

Federal Court Refuses a TRO Sought by Challengers to the 
Religious Educational Institution Exemption Under Title IX
By Arthur S. Leonard
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In an issue of first impression 
for the state, the Massachusetts 
Supreme Judicial Court (SJC) ruled 
in Commonwealth v. Carter, 2021 
WL 3612686 (Aug. 16, 2021), that 
constitutional protections that prohibit 
the use of peremptory challenges 
to eliminate jurors during voir dire 
on the basis of race, sex and other 
characteristics, also extend to instances 
where a juror is eliminated on the basis 
of their sexual orientation. 

The facts in the underlying criminal 
case involve defendants, Antwan 
Carter and Daniel Pinckney, who were 
convicted of first-degree murder on 
a theory of joint venture in what is 
essentially an issue of gang violence. 
The defendants were convicted of 
discussing and then carrying out a plot 
of “retaliating against ‘the Highland 
Street kids,’ whom they believed were 
responsible for shooting” a colleague. 

On March 14, 2007, the defendants 
were found to have shot a victim, Cedric 
Steele, who was simply a bystander, 
eight times on the side of the road. The 
act of violence was carried out by a third 
member, Latoya Thomas-Dickson with 
the aid of the defendants. According 
to the opinion, when Thomas-Dickson 
expressed her anger for involving her 
in the situation,” one of the defendants 
“replied that he ‘wanted to see if [she] 
was a ride or die chick,’ meaning 
whether she was willing to go to jail for 
him.” 

After two mistrials, on both occasions 
due to deadlocked juries, “the defendants 
were convicted at a third joint jury trial 
on both indictments.” This case comes 
to the Supreme Judicial Court on appeal, 
where the defendants allege, in relevant 
part to Law Notes, that the judge at trial 
abused their discretion by allowing 
racial discrimination to infect the jury 
pool and, in an issue of first impression, 
for allowing a juror to be struck on the 
basis of sexual orientation. 

For some background, “The 
Fourteenth Amendment to the United 
States Constitution and art. 12 of the 
Massachusetts Declaration of Rights 
prohibit a party from exercising a 
peremptory challenge on the basis of 
race,” wrote Justice Serge Georges, Jr. 
Batson-Soares challenges thus prohibit 
the elimination of a prospective juror 
based on their race. These protections, 
both under the state and federal 
constitutions, have been extended to 
apply to other protected characteristics 
such as sex and national origin. As 
discussed below, only a handful of 
courts, including the 9th Circuit, and 
jurisdictions, like California, prohibit 
the use of strikes to remove jurors 
based on sexual orientation. 

The defendants here prevailed before 
the SJC by successfully showing that 
the trial judge abused her discretion by 
concluding that the defendants had not 
made a prima facie showing of racial 
discrimination as to one or more of the 
peremptory challenges of five jurors. 
Though the Commonwealth “contends 
that the judge did not err because she 
tracked the race and gender of each 
challenged juror; there was ‘no . . . 
dearth’ of African-American jurors 
on the panel at the time of the subject 
challenges; and, at most, only twenty-
seven percent of its challenges were 
used against African-Americans,” 
the SJC was not persuaded. The court 
held that “the judge relied all but 
exclusively on the racial composition 
of the previously seated jurors” in 
denying the race-based challenge, and 
that “[w]hile the composition of seated 
jurors provides a prism through which 
to determine discriminatory intent, 
‘that is only one factor among many, 
and must be assessed in context.’” 
Significantly, “[t]he bare fact that some 
members of a protected group were 
seated on a jury does not immunize 
future peremptory challenges from 

constitutional scrutiny.’ The SJC also 
found an “absence of a neutral reason 
apparent in the record” for the strike, 
which is required in the initial step of a 
Batson challenge. 

The defendants also contend that 
the judge “abused her discretion by 
declining to require the prosecutor to 
provide an explanation for striking 
a potentially gay person from the 
jury.” The prosecution did not argue 
here that Batson should not extend to 
sexual orientation, but rather that the 
judge did not err because there was 
“insufficient certainty as to the juror’s 
sexual orientation to warrant further 
inquiry.” After all, during trial, “the 
juror at issue was only struck after 
the judge asked her to clarify her 
household status and listed the options 
of ‘single, married, domestic partner, 
separated, divorced, or widowed,’ to 
which the juror answered, ‘domestic 
partner.’” After noting that the phrase 
“domestic partner” could refer to 
both heterosexual and gay persons, 
the trial judge had ultimately denied 
the challenge because in her opinion, 
sexual orientation was not protected.

 The court here used three factors in 
their decision to extend Batson-Soares 
to apply to a peremptory challenge 
based on a prospective juror’s sexual 
orientation is prohibited by arts. 1 and 
12 and the equal protection clause of 
the Fourteenth Amendment.

 First, citing Obergefell v. Hodges, 
576 U.S. 644, 661 (2015) and Lawrence 
v. Texas, 539 U.S. 558, 571 (2003), the 
court held that it cannot be doubted 
that gay individuals historically have 
faced pernicious discrimination, both 
historically, and citing Bostock v. 
Clayton County, Ga., 140 S. Ct. 1731, 
1737-1738 (2020), in modern times. 

Second, and further citing Bostock, 
the SJC found that a person’s sexual 
orientation is “inextricably bound up 
with sex.” The court notes that the same 

Massachusetts High Court Recognizes that Constitutional 
Protections from Jury Discrimination Apply to Sexual 
Orientation
By Eric Lesh



September 2021   LGBT Law Notes   11

dynamics apply in the jury selection 
context: “for a prospective juror to be 
challenged based on sexual orientation, 
the challenging party must inherently 
rely on the person’s perceived sex and 
the gender norms associated therewith.” 

Third, the court cites the 9th Circuit 
opinion in SmithKline Beecham Corp., 
740 F.3d at 485, on this issue to hold, 
most simply, that “a prospective juror’s 
sexual orientation is not at all relevant 
to whether that person is able to serve 
as an impartial juror” and that “on 
the contrary, [s]trikes exercised on the 
basis of sexual orientation continue this 
deplorable tradition of treating gays and 
lesbians as undeserving of participation 
in our nation’s most cherished rites and 
rituals.”

Ultimately, the court found that 
while “sexual orientation is a protected 
class for purposes of a Batson-
Soares challenge,” they agreed with 
the prosecution that “there were 
insufficient facts in the record to 
reasonably establish juror no. 202’s 
sexual orientation.” 

Prohibiting sexual orientation 
discrimination in jury service is of 
critical importance. Indeed, the court 
notes that the constitutional harm is not 
limited just to the defendant, however. 
“While injustice to any individual is 
intolerable under our system of justice, 
and denial of the rights of a cognizable 
group is unconstitutional, in the long 
run, the greatest threat of failure 
to guarantee the right of gays and 
lesbians to serve on juries is to the [C]
ommonwealth.” 

The defendants were represented 
by David J. Nathanson (for Carter) and 
Donald A. Harwood (for Pinckney). 
Participating as amicus curiae on the 
sexual orientation issue were Ethan 
Rice & Richard Saenz, of New York, 
and Katharine Naples-Mitchell, Mary 
L. Bonauto, Gary D. Buseck, Chris 
Erchull, & Anthony Lombardi, for the 
Charles Hamilton Houston Institute for 
Race and Justice and others (including 
GLAD). ■

Eric Lesh is the Executive Director of 
the LGBT Bar Association of New York 
(LeGaL).

Virginia Supreme Court Panel Orders 
Reinstatement of Gym Teacher 
Suspended for Publicly Opposing 
School District’s Proposed Policy on 
Transgender Students
By Arthur S. Leonard

On August 30 a three-judge panel 
of the Virginia Supreme Court upheld 
a trial court’s order that Loudoun 
County School Board must reinstate 
Leesburg Elementary School gym 
teacher Tanner Cross, who was placed 
on paid leave after he spoke out at 
a School Board meeting against a 
proposed policy that would require 
teachers not to misgender transgender 
students. Loudoun County School 
Board v. Cross, Record No. 210584, 
Circuit Court No. CL21003254-00. 
The Court agreed with the trial judge 
that Cross’s statement probably enjoyed 
freedom of speech clause protection 
under the Virginia Constitution, 
applying principles developed by the 
U.S. Supreme Court under the 1st 
Amendment concerning constitutional 
protection for public employee speech.

A recent Virginia statute, Code 
Section 22.1-23.3, mandated that 
the state’s Department of Education 
“develop and make available to each 
school board model policies concerning 
the treatment of transgender students 
in public elementary and secondary 
schools.” The statute also requires 
school boards to adopt policies “that 
are consistent with but may be more 
comprehensive than the model policies 
developed by the Department of 
Education.”

On May 25, 2021, the Board held a 
public meeting at which it discussed 
a proposed policy that would allow 
transgender students to use a name 
different than their legal name, allow 
them to use gender pronouns different 
from those corresponding to their 
“biological sex,” would require school 
staff to use students’ chosen names 
and gender pronouns, and would allow 
students to use school facilities and 

participate in extra-curricular activities 
consistent with their “chosen” gender 
identity. 

Cross, who had taught at Leesburg 
Elementary for eight years, was strongly 
opposed to the proposed policy, and 
attended the public meeting to speak 
during the “public comment” period. 
He claimed to be speaking “out of 
love for those who suffer with gender 
dysphoria,” referencing a 60 Minutes 
feature about “young people who 
transitioned” and then “felt led astray 
because of lack of pushback, or how 
easy it was to make physical changes in 
their bodies in just three months. They 
are now de-transitioning,” he said. He 
stated opposition to the proposed policy 
because “it will damage children, defile 
the holy image of God.” 

Cross said, “I’m a teacher but I serve 
God first. And I will not affirm that a 
biological boy can be a girl and vice 
versa because it is against my religion. 
It’s lying to a child. It’s abuse to a child. 
And it’s sinning against our God.”

Cross’s comments generated 
discussion among Leesburg parents on 
social media, and after one parent called 
the school authorities to ask that Cross 
not have any contact with her child, a 
supervisor told Cross that he was being 
placed on administrative leave with pay 
pending an “investigation.” Then the 
Assistant Superintendent sent a letter to 
Cross stating he was under investigation 
“for allegations he engaged in conduct 
that had a disruptive impact on the 
operations of Leesburg Elementary,” 
and that he was banned from Loudoun 
County Public Schools property unless 
he got permission from the Leesburg 
Elementary principal. He was also 
informed he would not be permitted 
to speak on this topic at future Board 
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meetings, and he was relieved from 
his normal duty of joining with other 
teachers to greet students as they arrived 
at the school. All Leesburg Elementary 
parents and staff received an email 
announcing his suspension.

Cross obtained representation from 
Alliance Defending Freedom (ADF), a 
litigation organization that frequently 
opposes LGBTQ rights on religious 
grounds. ADF filed a state court lawsuit 
claiming that the Loudoun County 
Board’s actions violated Cross’s free 
speech and free exercise of religion 
rights, and sought an immediate order 
that he be reinstated while the case is 
litigated. The trial court issued the order 
on free speech grounds, and the school 
board appealed. The court was less 
certain that Cross could prevail on his 
religious freedom claim, and decided 
that the school board’s conclusion that 
Cross would violate the policy based on 
his statements was premature, because 
he could avoid compromising his 
believes by avoiding the use of gender 
pronouns for students. (Such pre-
trial orders are reviewed for “abuse of 
discretion” by a three-judge panel of the 
seven-member state Supreme Court.)

Under a 1968 U.S. Supreme 
Court decision, Pickering v. Board 
of Education, 391 U.S. 563, a public 
employee who speaks as a citizen on 
a matter of public interest is protected 
under the 1st Amendment from retaliation 
by their government employer unless 
their speech disrupts the operation of 
the employee’s workplace. The Virginia 
Supreme Court pointed out that it has 
generally followed federal precedents in 
interpreting the free speech provision of 
the state constitution.

In this case, relying on parental 
discussion on social media and the 
phone calls that the district eventually 
received from several parents asking 
that their children not be exposed to 
Mr. Cross, the school board claimed 
that “disruption” of the elementary 
school justified its action of suspending 
Cross. It also pointed to his statement 
signaling that he could not comply with 
the requirement in the proposed policy 
that teachers use transgender students’ 
desired names and genders. The board 
had ultimately adopted the proposed 

policy, but there is no indication that 
there were any transgender children 
in Cross’s gym classes, although one 
of the parents who called to complain 
in response to Cross’s remarks is a 
transgender individual who reported 
that Cross’s remarks had upset her 
children.

The trial judge concluded that the 
school board had not presented sufficient 
evidence of actual disruption of the 
elementary school’s operations to justify 
suspending Cross for an “investigation” 
of his remarks, and the Virginia 
Supreme Court agreed, in a unanimous 
opinion by three of its members, Justices 
Arthur Kelsey, Stephen R. McCullough, 
and Teresa M. Chafin.

Cross’s state court lawsuit relies 
on Article I, Section 12 of Virginia’s 
Constitution, which essentially protects 
the same right of free speech as the 
federal First Amendment. The court 
has adopted a “two-step inquiry” to 
determine whether the government’s 
action violates this provision, asking 
first whether the public employee’s 
speech was on a matter of public 
concern, and second whether the 
employee’s interest in making his public 
comments outweighed the government’s 
“interest in providing effective and 
efficient services to the public,” which 
is essentially the same test the U.S 
Supreme Court applies under its 
Pickering decision. 

Cross made his statements at a 
public Board meeting where the 
proposed transgender policy was being 
discussed. The court quote a decision 
by the U.S. Court of Appeals for the 
4th Circuit, which has jurisdiction 
over federal appeals from Virginia, 
holding that “both the teacher and the 
public are centrally interested in frank 
and open discussion of agenda items 
at public meetings.” Furthermore, 
the court pointed out, “In addition to 
expressing his religious views, Cross’ 
comments also addressed his belief that 
allowing children to transition genders 
can harm their physical and mental 
wellbeing. This is a matter of obvious 
and significant interest to Cross as a 
teacher and to the general public.” And, 
of course, the court noted that Cross was 
“opposing a policy that might burden 

his freedoms of expression and religion 
by requiring him to speak and interact 
with students in a way that affirms 
gender transition, a concept he rejects 
for secular and spiritual reasons.” Thus, 
the court concluded that Cross’s interest 
in making his points at the meeting was 
“compelling.” Indeed, concluded the 
court on this point, “We believe Cross 
has a strong claim to the view that his 
public dissent implicates ‘fundamental 
societal values’ deeply embedded in our 
Constitutional Republic.”

As against this, the court asserted 
that the defendants had “not identified an 
abuse of discretion in the circuit court’s 
conclusion that [the board’s] interest in 
disciplining Cross was comparatively 
weak.” In particular, the court rejected 
the board’s argument that the trial 
judge did not give adequate weight 
to the board’s contention that Cross’s 
statements had and would continue to 
have a disruptive effect on Leesburg 
Elementary School’s operations. The 
Supreme Court panel agreed with 
the lower court that the evidence of 
disruption was weak, and it pointed 
out that the Board’s argument that 
Cross had announced that he would not 
comply with the policy if it was enacted 
was not raised in the letter sent to Cross 
announcing his suspension. 

Cross had followed up his public 
comments with an email to the Board 
and the school superintendent, stating 
his unwillingness to comply with the 
transgender policy. But, the court 
pointed out, the Board took no action 
based on that email, because, as a 
private communication rather than 
a public statement, it had not caused 
any particular disruption at the school. 
The court also commented that the 
Board had presented “no evidence 
that it would have been problematic or 
administratively taxing to accommodate 
the parents who requested Cross not 
teach their children,” or that dealing with 
“managing fallout from Cross’ public 
comment” had taken up any significant 
amount of the principal’s time.

“The only disruption that Defendants 
can point to is that a tiny minority of 
parents requested that Cross not interact 
with their children,” wrote the court. 
“However, the Defendants identify no 
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case in which such a nominal actual 
or expected disturbance justified 
restricting speech as constitutionally 
valued as Cross’ nor have they attempted 
to explain why immediate suspension 
and restricted access to further Board 
meetings was the proportional or 
rational response to addressing the 
concerns of so few parents.”

The court also noted two judicial 
opinions that would support the 
conclusion that “Cross has a potentially 
successful claim.” In one, Meriwether 
v. Hartop, the Cincinnati-based U.S. 
Court of Appeals for the 6th Circuit 
found that an Indiana public university 
violated a professor’s 1st Amendment 
free speech rights when it disciplined 
him for misgendering a student in 
class. In another, Kluge v. Brownsburg 
Community School Corporation, while 
finding that a teacher did not have a 1st 
Amendment right to disobey a school’s 
transgender policy, a federal trial court 
in Indiana observed that “the teacher is 
not asserting that he was disciplined for 
criticizing or opposing the policy.”

Thus, the court’s opinion is limited 
in focusing on the right of the teacher to 
state his views at a public board meeting 
on a matter that was being considered 
by the board, without holding that Cross 
would necessarily enjoyed constitutional 
protection from discipline if he actually 
disobeyed the policy by misgendering 
students at the school, which would 
necessarily raise questions under a 
federal statute, Title IX of the Education 
Amendments of 1972, whose possible 
impact was not considered by the court 
in this case. 

As of the end of August, this opinion 
had not been published on Westlaw 
or Lexis or the court’s website. We 
speculate that because it is a three-judge 
panel ruling on an interlocutory appeal, 
it would not be deemed suitable for 
publication as an opinion of the court. ■

Indiana Court of Appeals Divides Three 
Ways on Gender Marker Change for 
Transgender Teen
By Arthur S. Leonard

In Matter of A.B., 164 N.E.3d 167 
(Ind. Ct. App. 2021), decided earlier 
this year, a divided panel of the Indiana 
Court of Appeals ruled that a parent’s 
petition to change the name and gender 
marker of their transgender minor child 
could be approved, despite the lack of 
explicit statutory authority, if the court 
determined that the change was in the 
best interest of the child, with Judge 
Rudolph R. Pyle, III, dissenting on the 
ground of lack of legislative authority 
for the court’s action. On August 30, 
in In re Change of Name and Gender 
of H.S., 2021 Ind. App. LEXIS 267, 
2021 WL 385266 (Ind. Ct. App.), the 
same court again split three ways in 
a case where parents petitioned to 
change the name and gender marker of 
a minor, in this case their 15-year-old 
transgender son. Affirming a ruling by 
Allen Superior Court Judge Andrew 
S. Williams, they held that Judge 
Williams’s grant of the name change 
but denial of the gender marker change 
was not clearly erroneous. Observing 
that the legislature had not responded 
to their earlier ruling by addressing the 
question of the standard for evaluating 
such a petition, Judge L. Mark Bailey’s 
majority opinion found that Judge 
Williams did not err because the parents 
did not present sufficient testimony to 
show that granting the gender marker 
change in the teen’s birth certificate 
would be in the best interest of the 
minor, H.S.

The parents offered in evidence a 
letter from H.S.’s treating physician 
stating that H.S.’s sex “has been changed 
by medical procedure from female to 
male” and that H.S.’s birth certificate 
should be changed accordingly. They 
also offered a letter from a licensed 
mental health counselor who stated that 
H.S. “was initially seen at my office 
in January of 2020, for issues related 
to gender identity, and that he “was 

determined to be exhibiting symptoms 
consistent with a diagnosis of Gender 
Dysphoria,” had “presented male at all 
of his [counseling] sessions,” and “began 
testosterone therapy in August of 2020” 
and “shared about his desire to change 
his name and gender marker,” which 
the counselor believed to be “important 
to his overall wellbeing.” The petition 
was filed on September 16, 2020, by the 
Mother under oath, accompanied by a 
signed parental consent by both Mother 
and Father. Judge Williams accepted 
the letters into evidence, and conducted 
a hearing on March 4, 2021, at which 
both parents and H.S. testified. Judge 
Williams then ordered that the case be 
sealed from public access.

On April 16, 2021, Williams issued 
an Order granting the name change and 
denying the gender marker change. He 
purported to apply the “best interest of 
the child” analysis as dictated by the 
Court of Appeals’ decision in Matter of 
A.B., and focused on “the mental and 
physical health of the child” as “likely 
the most significant factor.” As such, 
he pointed to “the absence of expert 
testimony or authenticated documents,” 
wrote Judge Bailey, quoting Williams’s 
finding “the lack of competent 
evidence with regard to this factor to 
be dispositive.” Williams found that 
Mother, the petitioner, failed to establish 
that it was in the best interest of H.S. 
to have the gender marker changed. 
This seems odd on its face. H.S. would 
legally be known by a male name but 
would have a birth certificate indicating 
a female sex.

On appeal, Mother argued that the 
court should presume that when parents 
petition for a gender marker change for 
their child, it is in the best interest of 
the child to grant it, not dependent upon 
a specific medical intervention. Judge 
Bailey disagreed, while noting that no 
Indiana statute makes expert testimony 
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or medical records a requirement 
for a gender marker change. After 
reviewing the history of the Indiana 
courts’ treatment of the issue of 
name and gender marker changes for 
transgender petitioners, he pointed out 
that the permissive standard followed 
for adults does not apply to minors. “It 
is necessary to examine the statutory 
provision for alteration to a birth 
certificate with the objective of neither 
invading the legislative domain nor that 
of a fit parent,” he wrote. “The generic 
statutory provision has served as a 
vehicle with enough flexibility to permit 
its ready application to the gender 
marker choice of a competent adult. 
Nevertheless, the statutory flexibility 
applicable to adults has reached a point 
of inelasticity where the issue concerns 
children. And assuming the statute 
has application when a parent seeks a 
change of gender marker for a child, its 
streamlined (essentially unquestioned) 
application to a child would ignore the 
State’s interest in the child’s wellbeing.”

“Clearly, the totality of the child’s 
medical history is highly relevant,” 
wrote Bailey. “But here the parents 
decided to forego expert testimony 
or the proffer of any relevant medical 
records, in favor of their conclusory 
testimony prompted by their teenager’s 
relatively recent disclosure. Indeed, the 
trial court aptly pointed out that there 
was no authenticated document of any 
sort admitted into evidence. Under 
these circumstances, I cannot say that 
the trial court misapplied the law.”

Under the logic of Bailey’s decision, 
despite the lack of any such statutory 
requirement, parents petitioning for a 
gender marker change for their child 
should be prepared to have testimony 
under oath from the child’s physician 
and mental health counselors, and to 
submit medical records in evidence. 
This decision does not make a gender 
marker change unavailable, but it 
probably makes it considerably more 
expensive to obtain such an Order. 
The parents in this case could go back 
to square one with a new petition; 
otherwise, H.S. will have to wait until 
his majority to file a petition on his own 
as an adulty, under the more “elastic” 

standards pertaining. Unless, of course, 
this case is appealed and the Indiana 
Supreme Court adopts the dissenter’s 
view of the record while approving 
Matter of A.B.

Judge Pyle concurred in the result, 
reiterating his dissenting view from 
Matter of A.B. that the court did not 
have authority to order a gender marker 
change for a minor in the absence 
of legislative authorization to do so. 
The biggest risk of an appeal by the 
Petitioners in this case is that the 
Indiana Supreme Court might agree 
with Judge Pyle and overrule Matter 
of A.B., putting gender marker changes 
out of reach for minors in Indiana in 
the absence of legislative action (which 
one speculates would not be readily 
forthcoming). As of the end of August, 
we found no record of an appeal filed 
in Matter of A.B., which was decided in 
February 2021. 

Judge Terry A. Crone dissented 
at length, finding that the evidence 
introduced by the parents was sufficient 
to perform the analysis required by 
Matter of A.B. and to conclude that 
granting the gender marker change 
was in the best interest of H.S. He 
rejected Judge Bailey’s dismissive 
characterization of the letters accepted 
into evidence by H.S.’s physician 
and counselor, and found that Judge 
Williams, in passages not acknowledged 
by Judge Bailey, had indulged in 
stereotyping and generalizations with 
no factual support in the record. 

“In its order,” wrote Judge Crone, 
“the trial court was dismissive of fifteen-
year-old H.S.’s age, stating that ‘any 
parent who has raised a teenager is well-
aware that their thoughts, opinions, and 
wishes change rapidly. Teenagers are 
full of hormones and emotions which 
often results in impulsive, short-sighted 
decisions. At this age, teenagers are 
also easily influenced by peer pressure, 
trends, and pop culture.’ These are not 
specific findings based on the evidence 
actually presented to the court,” insisted 
Judge Crone. “These are blatant and 
biased overgeneralizations. There is no 
indication that H.S.’s decision to change 
his gender via a medical procedure was 
impulsive or the result of peer pressure 

or pop culture influences. According 
to Mother, it took H.S. ‘a year’ before 
he felt ‘ready’ to tell her and Father 
about his desire to transition. H.S. has 
received counseling for gender identity 
issues, and both Mother and Father 
are supportive of his course of action, 
testifying that he seems ‘happier’ now.”

Judge Williams held this parental 
support against H.S., finding that it had 
more to do with the parents wanting 
to support their child’s decisions than 
with the child’s best interests. To the 
contrary, wrote Judge Crone, “It should 
go without saying that H.S.’s parents, 
who have known him since his birth, 
are infinitely more capable than the 
trial judge of judging what ‘happiness’ 
means to their child and what is in his 
long-term best interests with respect 
to his gender identity.” He quoted at 
length from the parents’ trial testimony 
to show that their support for H.S.’s 
transition was well-considered. Their 
testimony about how making these 
changes would be practically useful 
for their son as he lived in his gender 
identity was considered “troubling” by 
Williams, who criticized the parents, 
writing of their testimony, “It seemed 
more in line with parents wanting to 
support their child’s decisions rather 
than parents objectively considering the 
best interests of their child.” Ultimately, 
Williams was unpersuaded by the 
parents’ testimony that the transition 
had resulted in a remarkable affirmative 
change in their child, from a quiet 
introverted person to a happy more 
“interactive” person. As far as Judge 
Williams was concerned, apparently 
there was no real change because H.S.’s 
school grades remained consistent 
from before to after the transition. He 
described H.S. as a “well-adjusted” 
youth prior to his transition – based on 
what evidence is hard to discern.

Finally, on the point about proof of 
best interest in terms of mental and 
physical health, Judge Crone wrote that 
Williams’ statement that “no admissible 
evidence” was presented by the parents 
“obviously is not the case because the 
court actually admitted testimony of 
H.S. and his parents, as well as the 
letters from H.S.’s physician and mental 
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health counselor. Judge Bailey deems 
the parents’ testimony ‘conclusory,’ but 
I respectfully disagree. We must review 
the trial court’s ruling based on the 
record before us, and I believe that the 
record is more than sufficient to support 
the granting of Mother’s petition to 
change the gender marker on H.S.’s 
birth certificate.” He considered Judge 
Williams’ failure to grant the petition to 
be “a blatant abuse of the trial court’s 
discretion.”

Petitioners are represented by 
Kathleen Bensberg, Megan Stuart, 
and Kylee Tomblin, of Indiana Legal 
Services, Indianapolis. ■

Texas Appeals Court Affirms Conviction 
of Murderer of Transgender Individual
By Arthur S. Leonard

Bowden v. State, 2021 Tex. App. 
LEXIS 6781, 2021 WL 3661163 (Tex. 
App., 8th Dist., El Paso, Aug. 28, 
2021), provides a detailed account of 
the conviction of a man who killed a 
transgender woman with whom he had 
made an on-line date. 

Anthony Bowden was a soldier 
stationed at Fort Bliss, Texas. On 
August 8, 2016, he murdered Eric 
Tijerna, a transgender woman, in her 
apartment. Excellent detective work, 
described by Judge Gina M. Palafox 
in the opinion for the appellate panel, 
led the police to Bowden, who agreed 
to be questioned after his questioner 
read him his Miranda rights, and 
continued talking, varying his story in 
various ways as he was told more of 
the evidence that had been uncovered 
linking him to the crime. He stopped 
the questioning by asking for a lawyer, 
but while in subsequent detention before 
being arrested and charged, he asked to 
resume talking and eventually confessed 
to having stabbed Tijerna to death with 
a chisel that he had purchased on his 
way to the appointment. 

At trial Bowden argued self-defense, 
contending that on a previous occasion 
with Tijerna he had been “raped” after 
discovering, to his surprise, that his 
date, who dressed and groomed as a 
woman, had male genitals. He also 
claimed that when he made a new on-
line assignation with somebody who he 
thought was a person other than Tijerna 
a few weeks later, he bought a chisel on 
his way just in case he needed it for self-
defense, but he left it at the bottom of the 
stairs because he “chickened out.” But 
when Tijerna asked him if he brought 
“the money,” he said he had left it in his 
car, went back downstairs to retrieve 
the chisel, then went back upstairs and 
stabbed Tijerna to death. The coroner 
testified to 24 stab wounds. 

A key bit of evidence, to which 
Bowden vociferously objected, was the 
record of phoning and texting between 

him and another transgender woman, 
who testified at trial, reinforcing the 
prosecution’s argument that Bowden 
likely knew that Tijerna was a 
transgender woman, thus undermining 
his contention that he was “surprised” 
and “raped” on his first date with 
Tijerna. 

Summarizing trial evidence about 
the police questioning of Bowden, Judge 
Palafox wrote, “Detective Ochoa asked 
him to describe what happened. Bowden 
responded that what he had described in 
his first statement did occur, but it had 
occurred a month or two before August 
8. Bowden then repeated he was raped 
as he had earlier described. Without 
mentioning a date, he next described he 
once again tried to find a partner and 
sent a picture of his face. The person he 
contacted then called him and it turned 
out it was the same guy with different 
pictures. Bowden described that the guy 
then said he would contact Fort Bliss 
and tell them: ‘I’m trying to pay him for 
sex or whatever, and he would put my 
picture on Craigslist under ‘looking for 
guys,’ like – like I’m – with my number 
and stuff.’ Bowden continued, ‘So he 
was, like, blackmailing me to come 
over again and also pay him $200 for 
his services or whatever, which I did not 
want to – And then – so I proceeded to 
go over there.’ Bowden then described 
how he proceeded to the victim’s 
apartment, while also revealing that, 
on the way, he stopped at a hardware 
store near the victim’s apartment and 
bought a chisel. When he arrived at the 
victim’s apartment, he went in with the 
chisel but ‘chickened out’ and left it at 
the bottom of the stairs. He stated the 
guy started taking off Bowden’s shirt 
and he thought, ‘I’m about to get raped 
again.’ When asked whether he brought 
money, Bowden responded he had left it 
in his car and would go get it. Instead 
of going to the car as he had said he 
would, Bowden described that he went 
and grabbed the chisel, then went back 
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upstairs and ‘stabbed him to death.’ He 
further stated, ‘I, like, kicked him in the 
face, and he went down. And then I was 
just stabbing, like, everywhere, mainly 
in the back, until he stopped breathing.’”

Bowden argued that his 
communications with a different 
transgender woman, Chyna, prior 
to his encounters with Tijerna were 
not relevant, but the prosecution 
convinced the judge that they were 
relevant to rebut Bowden’s self-defense 
contention. “During the first video-
recorded statement [that Bowden made 
to police], Bowden stated he initially 
did not know the victim was male and 
was in shock when he discovered that 
fact. He claimed he was raped but then 
continued to engage in oral sex and anal 
intercourse with Tijerna. In the second 
video-recorded statement, Bowden 
asserted that Tijerna had started to 
remove his shirt and he thought he 
was about to get raped again. When he 
asked for his money, Bowden responded 
he had left it in his car. Then he went 
and retrieved the chisel from the stairs 
where he left it, went back upstairs, 
and returned to stab him to death. 
Through trial, Bowden presented other 
evidence asserting the victim was a 
prostitute who exploited her clients 
by threatening them with exposure. 
Bowden also presented evidence that he 
had a below average IQ and had a mild 
form of Autism Spectrum Disorder, 
which limited his ability to deal with 
threats, especially threats of sexual 
assault. The State asserts the messages 
were relevant to rebut Bowden’s claims 
he considered the victim’s actions to be 
rape only after he discovered the victim 
was male. The State asserts the evidence 
showed Bowden did not kill the victim 
in defense of rape, but rather, because 
the victim had tried to blackmail him.” 
Blaming the victim? 

The court of appeals agreed that the 
text messages were relevant to rebut 
Bowden’s self-defense contention, 
commenting that “the text messages at 
issue between him and Chyna tended 
to show Bowden had a prior history of 
interacting with another transgender 
female, making those messages relevant 
to disprove his contention he was 
surprised to learn the victim was a 

transgender female and feared he would 
be sexually assaulted.” (In the text 
messages, Chyna identified herself as a 
transgender woman, which apparently 
did not “put off” Bowden.) Bowden 
argued that “the text messages only 
sought to show Bowden has a ‘voracious 
sexual appetite’ and to portray him as 
a ‘sexual fiend.’” The court disagreed 
that this was the state’s intention, and 
found that there was other evidence in 
the record rebutting his self-defense 
theory, including his second interview 
with the detective. Even if the text 
messages should have been excluded, 
the court found that their admission was 
a harmless error, because of the other 
evidence supporting the conviction. 

The court upheld the jury’s decision 
to sentence Bowden to thirty-five years 
in prison and the statutorily maximum 
fine. 

Bowden was represented on appeal 
by William Ahee, Todd Morten, and 
Kelli Childress. ■

Hobby Lobby 
Loses Appeal 
in Illinois 
Transgender 
Discrimination 
Case
By Arthur S. Leonard

The Illinois Human Rights 
Commission found that a Hobby 
Lobby store in East Aurora, Illinois, 
unlawfully discriminated against a 
transgender employee by prohibiting 
her from using the women’s restroom 
at the store and awarded $220,000 for 
emotional distress and legal fees to the 
employee. On August 13, a unanimous 
three judge panel of Division 2 of the 
Appellate Court of Illinois upheld the 
Commission’s ruling and the damage 
award in Hobby Lobby Stores, Inc. v. 
Sommerville and The Human Rights 
Commission, 2021 IL App (2d) 190362.

The appeals court was ruling on a 
previously undecided question under 
Illinois’ Human Rights Act (775 ILCS 
5/1-101 et seq.): whether an employer 
or a place of public accommodation 
must allow transgender employees and 
customers to use restrooms consistent 
with their gender identity. The court 
found that the answer was clear under 
the statute.

The key holding in the opinion by 
Justice Mary S. Schostok was that 
a transgender person whose gender 
identity has been recognized by the state 
is entitled to be treated by employers 
and public accommodations consistent 
with their gender identity, even though 
the statute makes clear that its ban on 
sex discrimination in employment 
allows employers to maintain separate 
restroom facilities for men and women. 
Rejecting Hobby Lobby’s contention 
that this express exemption from the 
statute’s sex discrimination provision 
authorizes Hobby Lobby’s restroom 
policy, the court concluded that Meggan 
Sommerville, the transgender employee, 
is a woman and entitled to be treated as 
such.
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Sommerville began working for 
Hobby Lobby in 1998, then presenting 
as a man. In 2007, she began her 
transitioning process. By early 2010, 
after medical treatment had reconfigured 
her secondary sex characteristics, she 
began to use a female name and to 
appear at work dressed as a woman 
and wearing makeup. Hobby Lobby 
raised no objection. After Sommerville 
obtained a legal name change, a new 
driver’s license, and a Social Security 
Card in her new name in 2010, she 
informed Hobby Lobby that she would 
begin using the women’s bathroom.

Although Hobby Lobby had changed 
her personnel records to show her new 
name and female identity, it refused to 
allow her to use the women’s restroom 
at the store, despite the legal documents. 
Even after Sommerville provided a 
copy of the Human Rights Act, Hobby 
Lobby refused to budge, and ordered 
employees to report Sommerville if 
she tried to use the women’s room. 
They issued her a written warning on 
February 23, 2011, for entering the 
women’s room. 

Hobby Lobby finally installed 
a unisex bathroom in the store in 
December 2013, and told Sommerville 
she could use that restroom or the men’s 
room, but not the women’s room. This 
was after more than a year and a half 
of being excluded from the women’s 
room, when the only facility she was 
permitted to use was the men’s room.

“Although Sommerville was 
permitted to use the men’s bathroom 
at the store,” wrote Justice Schostok, 
“such use caused her anxiety, as she 
had to engage in ‘defensive maneuvers’ 
before entering, such as checking and 
waiting to make sure that no one else 
was using the bathroom and attempting 
to ensure that no one observed her enter, 
due to her female appearance.” And 
when she was in the men’s room, she 
was concerned about potential violence 
if a man came in and saw her groomed 
and dressed as a woman. “She also felt 
embarrassed and humiliated by being 
a woman in the men’s bathroom.” She 
resorted at times to clocking out and 
going to another store in the area to use 
a women’s room, but clocking out too 

frequently caused trouble back at the 
workplace, and the situation worsened 
when she developed a medical condition 
requiring her to use the restroom three 
or four times during a shift.

She also found the unisex bathroom 
humiliating. On the one hand, 
construction of such a facility was a 
de facto recognition of her gender by 
Hobby Lobby, but on the other hand, 
she saw it as segregation and treating 
her differently from the other women 
who worked there or patronized the 
store as customers. As she testified to 
the Commission, she “felt like in some 
ways they were recognizing me as 
female, but yet they were segregating 
me. I felt as though there were the guys, 
the gals, and then me.”

In addition, wrote Justice Schostok, 
“Hobby Lobby’s bathroom ban gave 
Sommerville recurrent nightmares 
about bathrooms, being approached 
by men, and being physically assaulted 
and laughed at by them. She also 
developed physical symptoms including 
headaches, fatigue, muscle cramps, 
gastric problems, and dehydration due to 
restricting her fluid intake.” All of these 
reflect the evidence in numerous other 
lawsuits where transgender students 
sued to be able to use appropriate 
restrooms in their public schools.

Sommerville finally filed a 
complaint with the Illinois Human 
Rights Commission, which ruled in her 
favor on April 10, 2019, but the ruling on 
damages was stayed by the Commission 
pending appeal, although it refused to 
stay the order to allow Sommerville to 
use the women’s restroom. However, 
Hobby Lobby quickly appealed to the 
Appellate Court, which also stayed the 
restroom order. That stay was not lifted 
until August 13, when the court issued 
its ruling in this case.

Relying on dictionary definitions of 
“sex” which referred to genitals, Hobby 
Lobby insisted to the Commission 
and again to the court that it had not 
violated the statute, since the statute 
allowed employers to provide separate 
restrooms for their male and female 
employees. The court noted, however, 
that the public accommodations 
provision, which also forbids gender 

identity discrimination, did not have 
such a provision, and that Sommerville 
was suing both as an employee and as 
a member of the public who wanted to 
use the restroom when in the store as a 
customer.

More to the point, however, the court 
rejected the argument that a dictionary 
definition of “sex” based on genitals 
was dispositive of the issue. The Human 
Rights Act itself defines sex as “the 
status of being male or female.” “The 
phrasing of the definition is broad,” 
wrote Justice Schostok: “it does not 
draw distinctions based on genitalia, 
the sex marker on a birth certificate, or 
genetic information.” And, it uses the 
word “status” which is, wrote the judge, 
“a state of being that may be subject to 
change.” For example, an employee’s 
marital status or resident status might 
change while they are employed, and 
so, for purposes of the law, may the 
status of being “male” or “female” as 
recognized by the state.

The court also pointed to the 
wording of the statute. When Illinois 
added the term “sexual orientation” to 
the law, it defined that term as including 
“gender-related identity, whether or 
not traditionally associated with the 
person’s designated sex at birth.” Thus, 
the legislature banned discrimination 
because of gender identity as an aspect 
of sexual orientation discrimination, 
and recognized that a person’s gender 
identity could be different from their 
genital sex identified at birth. Illinois’ 
statute is unusual in this regard, but 
their amendment took place before it 
became more common for state and 
local governments to add the term 
“gender identity” directly to the list of 
prohibited grounds of discrimination, 
and they have never gone back to revise 
the law, as the state’s courts correctly 
applied the statutory definition to 
protect transgender people from 
discrimination.

“Given the interrelationship between 
‘sex’ and gender identity in Illinois 
law,” wrote the judge, “the record 
establishes that Sommerville’s sex is 
unquestionably female,” so banning her 
from using the women’s restroom was 
definitely discriminating against her 
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because of her sex. As to the dictionary 
definitions, wrote the court, “the Act 
provides a clear definition of ‘sex,’ 
eliminating any need to look further. 
Moreover, the Act’s definition of ‘sex’ 
nowhere includes any restriction of that 
term on the basis of reproductive organs 
and structures, and we may not insert 
such a limitation into the statute.”

The court also noted, as persuasive 
precedents, a list of the so-called 
“bathroom cases” in which courts ruled 
in favor of transgender people being able 
to use the restroom consistent with their 
gender identity under various statutes, 
most notably Title IX of the Education 
Amendments of 1972 in cases involving 
transgender students. 

The court rejected Hobby Lobby’s 
objection to the amount of the damages, 
which they claimed was “excessive.” 
The standard of judicial review for a 
Commission damage award is “abuse 
of discretion.” The court found that 
the Commission had justified the 
amount by its factual findings about 
the impact of Hobby Lobby’s actions 
on Sommerville, and the duration of 
that impact. In some other cases, the 
Commission had awarded emotional 
distress damages in the $50,000 
range where the discrimination lasted 
a year to a year-and-a-half. In this 
case, Sommerville suffered for five or 
more years, so an award of $220,000, 
including attorneys’ fees, was not 
excessive, and a legitimate exercise of 
discretion. 

In addition, the court granted 
Sommerville’s motion to send the case 
back to the Commission so it could 
revise the damage award upwards to 
take account of her exclusion from the 
women’s facilities for the additional 
time that the Commission’s access 
order was stayed during the appeal.

Sommerville was represented in 
opposing Hobby Lobby’s appeal by 
Chicago attorney Jacob Meister, and the 
state’s Attorney General and Solicitor 
General’s office represented the 
Commission. Attorneys from Lambda 
Legal and the Illinois chapter of the 
ACLU, as well as cooperating attorneys 
from Latham & Watkins, participated 
as amicus advocates in support of the 
Commission’s ruling. ■

U.S. District Judge Patti V. Saris 
issued a memorandum and order in 
Boston Alliance of Gay, Lesbian, 
Bisexual and Transgender Youth 
v. U.S. Department of Health and 
Human Services, 2021 WL 3667760, 
2021 U.S. Dist. LEXIS 155622 (D. 
Mass., Aug. 18, 2021), ruling on a 
motion by the government to dismiss 
a lawsuit challenging the Trump 
Administration’s 2020 Final Rule on 
interpretation of Section 1557 of the 
Affordable Care Act (ACA). Judging 
by the arguments advanced by the 
government on this motion, one infers 
that it was filed by the outgoing Trump 
Administration. This is the notorious 
rule that basically repealed key elements 
of the Obama Administration’s 2016 
rule interpreting Section 1557, which 
forbids discrimination by recipients of 
federal money in the health care realm 
on grounds forbidden, inter alia, under 
Title IX of the Education Amendments 
of 1972, i.e., “on the basis of sex.” 

In particular, and in line with their 
pronounced anti-LGBTQ policies, the 
Trump Administration’s 2020 Rule, 
which was published in the Federal 
Record as a final rule just days after the 
Supreme Court’s ruling in Bostock v. 
Clayton County, 140 S. Ct. 1731 (2020), 
sought to strip out all the aspects of the 
2016 Rule protecting transgender people 
from discrimination in health care, 
narrowed the range of entities subject to 
the rule so as to exclude, in particular, 
health insurers, and reimposed a 
restriction on any federal money being 
used to cover abortion services. The 
Trump Administration clung to its 
argument that federal statutory bans of 
sex discrimination did not encompass 
discrimination because of gender 
identity, and after the Supreme Court 

rejected that claim under Title VII 
regarding employment discrimination, 
the Trump Administration continued 
to insist that the Bostock ruling 
pertained only narrowly to employment 
discrimination claims of the type 
raised in the cases consolidated for 
argument in Bostock, i.e., discharges 
from employment, and had nothing to 
say about discrimination claims under 
Title IX or the Equal Protection Clause.

In this case, a broad alliance of 
health care providers to transgender 
people and one individual transgender 
co-plaintiff challenged the 2020 Rule 
under the Equal Protection Clause 
and the Administrative Procedure Act, 
arguing that the logic of Bostock’s 
ruling that sex discrimination includes 
gender identity discrimination 
supported their claims on constitutional 
grounds as well as interpreting Title IX 
as referenced in Section 1557. After 
President Joe Biden was sworn into 
office on January 20, 2021, he issued an 
Executive Order effectively disclaiming 
the Trump Administration arguments 
on this point, and the Department of 
Health and Human Services is working 
on a new Final Rule to replace the 2020 
Rule.

This case is one of half a dozen cases 
challenging the 2020 Rule pending in 
various district courts, some of which 
have previously advanced to the stage 
of district courts issuing nationwide 
preliminary injunctive relief against 
various aspects of the 2020 Rule that 
fail to reflect the reasoning of Bostock. 
Judge Saris reviewed in detail the 
government’s challenge to standing 
and ripeness with regard to each claim 
asserted by the plaintiffs, and found 
that plaintiffs lacked standing with 
respect to some of their claims. She 

Massachusetts District Court 
Rules on Trump Administration’s 
Motion to Dismiss Challenge to 
2020 Rule on Affordable Care Act’s 
Antidiscrimination Provision
By Arthur S. Leonard
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also found that there was no need to 
act further regarding those aspects of 
the 2020 Rule that have been enjoined 
by other district courts, especially in 
light of the Biden Administration’s 
January 20 Executive Order, a newly-
published interpretation of Title IX 
by the Education Department that 
was published in the Federal Register 
as an “official” interpretation, and 
the announced intention of the Biden 
Administration to have a new rule in 
place by next spring. 

The court rejected the Trump 
Administration’s argument that any 
gender identity discrimination claims 
under the Equal Protection Clause are 
subject only to rational basis review, 
finding that both the logic of Bostock 
and rulings by many federal courts 
since Bostock was issued have identified 
heightened scrutiny as the appropriate 
standard, since discrimination on the 
basis of gender identity necessary 
involves discrimination because of sex 
under the Supreme Court’s reasoning, 
and sex discrimination claims get 
heightened scrutiny. 

As to the Equal Protection claim, 
which Judge Saris examined under a 
disparate impact theory, she wrote, “As 
to impact, the Plaintiffs have plausibly 
alleged that the 2020 Rule’s provision 
regarding health insurance plans will 
cause transgender patients to ‘experience 
significantly less advantageous third-
party reimbursement’ for necessary 
healthcare services.” She also found 
that statements made by Roger 
Severino before he was appointed as 
Director of the Office of Civil Rights at 
the Department of Health and Human 
Services in January 2017 would support 
the plaintiffs’ argument that the 
aspects of the 2020 Rules that clearly 
disadvantage transgender people 
were motivated by discriminatory 
intent in the form of animus against 
transgender people. “For instance,” 
she wrote, “as recently as summer of 
2016, he published pieces arguing that 
transgender people ‘use government 
power to coerce everyone, including 
children, into pledging allegiance to a 
radical new gender ideology’ and that 
transgender military personnel serving 
openly ‘dishonors the sacrifice’ of 

veterans.” She rejected the government’s 
argument that Severino’s statements 
pre-dating his heading of OCR were 
irrelevant. “The cited statements, along 
with HHS’s deprioritizing of LGBTQ+ 
issues in the leadup to the rulemaking 
(including by removing LGBTQ+ 
issues from its four-year strategic plan 
and instructing staff at the Centers for 
Disease Control and Prevention not to 
use ‘transgender’ in its 2019 budget 
request), raise a plausible inference 
that anti-transgender animus was a 
motivating factor in the decision to 
promulgate the 2020 Rule.”

The bottom line of her order – 
leaving aside the aspects of the 2020 
Rule that have already been enjoined 
by other courts – is as follows: Judge 
Saris granted the motion to dismiss 
for lack of jurisdiction concerning the 
challenges to the changes the 2020 
Rule made in the enforcement scheme 
for Section 1557, the elimination of 
an express prohibition on association 
discrimination, the notice and taglines 
requirement, and the amendments to 
related regulations, but denied the 
government’s motion as to the scope 
of covered entities, the prohibition on 
categorical coverage exclusions, and 
the Title IX abortion exemption. The 
Plaintiffs had previously agreed not 
press one of their counts in light of 
HHS’s newly published interpretation 
of Section 1557. Thus, the case 
continues challenging the 2020 Rule’s 
attempt to relieve insurers from 
coverage under the anti-discrimination 
provisions, the 2020 Rule’s removal 
of the 2016 Rules’ ban on categorical 
exclusions by covered entities of 
services and coverage associated with 
gender transition, and the 2020 Rule’s 
imposition of a total ban on federal 
money dispensed under the ACA being 
spent on abortion services.

The breadth of the plaintiff coalition 
is matched by a list of counsel for 
plaintiffs, including such organizations 
as Transgender Legal Defense & 
Education Fund (New York City), 
Transgender Law Center (Oakland, 
CA), National Women’s Law Center 
(Washington, D.C.), Transgender Law 
Center (Brooklyn, N.Y.), and the Center 
for Health Law and Policy Innovation 

(Cambridge, MA). Pro bono attorneys 
from several law firms were also listed 
as counsel. Plaintiffs include, in addition 
to BAGLY, the lead plaintiff named in 
the caption of the case: Callen-Lorde 
Community Health Center, Campaign 
for Southern Equality, Darren Lazor 
(a transgender man whose individual 
standing was important to the court’s 
ruling), Equality California, Fenway 
Health, and Transgender Emergency 
Fund of Massachusetts.

Judge Saris was appointed to the 
court by President Bill Clinton. ■
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Senior U.S. District Judge Robert 
J. Bryan has dismissed constitutional 
challenges to Washington State’s 
Conversion Therapy ban (codified in 
Wash. Rev. Code Sections 18.130.20 
and 18.130.180) brought by Brian 
Tingley, a licensed Marriage and Family 
Therapist, who asserted a violation 
of his free speech and free exercise 
of religion rights, as well as alleging 
a violation of due process. Tingley v. 
Ferguson, 2021 WL 3861657, 2021 U.S. 
Dist. LEXIS 164063 (W.D. Wash., Aug. 
30, 2021). Equal Rights Washington had 
intervened to help named defendants, 
Washington Attorney General Robert 
W. Ferguson and others, in defending 
the law. After Alliance Defending 
Freedom (ADF) filed suit on Tingley’s 
behalf, it sought a preliminary 
injunction against enforcement of the 
law, while defendants filed a motion to 
dismiss the case. Judge Bryan granted 
defendants’ dismissal motion, and 
denied intervenors’ dismissal motion 
and Tingley’s motion for preliminary 
injunction as moot. Judge Bryan’s ruling 
sets up the case for ADF to appeal, 
based on its argument that 9th Circuit 
decisions rejecting similar challenges 
to California’s Conversion Therapy ban 
are no longer “good law” in light of the 
Supreme Court’s ruling in NIFLA v. 
Becerra, 138 S. Ct. 2361 (2018).

Tingley alleged that he has violated 
the Washington law by providing therapy 
sought by minors who were unhappy 
about their same-sex attractions or 
discomfort with their biological gender. 
Although his religious beliefs underly 
his opinions about sexual orientation 
and gender identity, he does not identify 
as a religious counselor who would 
be expressly exempted under the law. 
The court determined that Tingley 
had individual standing to bring his 
challenge, but not representative 
standing for his clients.

To cut to the quick, Judge Bryan held 
that the 9th Circuit’s opinions in Pickup 
v. Brown, 740 F.3d 1208 (9th Cir. 2014) 

and subsequent cases concerning the 
California law, are binding precedent 
in this case. The essence of ADF’s free 
speech argument is that the Supreme 
Court’s rejection of a distinct category of 
“professional speech” subject to a lesser 
standard of 1st Amendment expression 
than other forms of speech in NIFLA 
v. Becerra had essentially overruled 
Pickup, and pressed home this point by 
citation to Pacific Coast Horseshoeing 
School, Inc. v. Kirchmeyer, 961 F.3d 
1062 (9th Cir. 2020), in which that court 
noted in a citation that NIFLA had 
“abrogated” Pickup. Not mentioned in 
Judge Bryan’s opinion is that Justice 
Clarence Thomas’s opinion for the 
Supreme Court in NIFLA spoke 
disparagingly about the treatment of 
“professional speech” in two conversion 
therapy cases, Pickup and King v. 
Governor of New Jersey, 767 F.3d 216 
(3rd Cir. 2014), a similar ruling upholding 
New Jersey’s conversion therapy law. 
Judge Bryan rejected this argument, 
finding that the basis of the Pickup 
ruling was a determination that the 
California law regulated professional 
conduct, the provision of a “therapy,” 
which incidentally involved speech, but 
the law was focused on the conduct, not 
the speech.

Bryan noted as well that the plaintiffs 
in Pickup and the New Jersey case had 
petitioned the Supreme Court after 
the NIFLA ruling to order the 9th and 
3rd Circuits to recall their decisions 
concerning conversion therapy bans, 
but the Supreme Court rejected those 
petitions. See Pickup v. Newsom, 139 
S. Ct. 2622 (petition denied, May 20, 
2019); King v. Murphy, 139 S. Ct. 1567 
(petition denied, April 15, 2019). 

Conceptualized as a regulation of 
licensed professional conduct, wrote 
Bryan, “the Washington Conversion 
Law is subject to rational basis review, 
it is rationally related to the State’s 
asserted interest ‘in protecting the 
physical and psychological well-being of 
minors, including lesbian, gay, bisexual, 

and transgender youth, and in protecting 
its minors against exposure to serious 
harm caused by conversion therapy.’” 
Thus, the court found no violation of 
Tingley’s free speech rights. 

On the Due Process claim, Bryan 
rejected Tingley’s assertion that the law 
was impermissibly vague, noting that 
the 9th Circuit had rejected this argument 
in Pickup regarding the similarly-
worded California statute and finding 
that a “reasonable person” could figure 
out that what was outlawed was therapy 
intended to “alter a minor patient’s 
sexual orientation” or gender identity. 
The 9th Circuit did not find either of 
those terms to be vague, finding ample 
definitions in dictionaries as well as the 
definitional provisions of the statutes.

As to the Free Exercise argument, 
Judge Bryan found that the 9th Circuit 
had rejected a similar argument in 
Welch v. Brown, 834 F. 3d 1041 (9th 
Cir. 2016), a companion case decided 
by the 9th Circuit together with Pickup. 
The law does not target religion. “Like 
in Welch,” wrote Bryan, “the object of 
the Conversion Law is not to infringe 
upon or restrict practices because of 
their religious motivation. Its object is to 
‘protect the physical and psychological 
well-being of minors. . . The Conversion 
Law does not, either in practice or intent, 
regulate the way in which Plaintiff or 
anyone else practices their religion. 
Instead, it ‘regulates conduct only within 
the confines of the counselor-client 
relationship,’” citing Welch. “Plaintiff is 
free to express and exercise his religious 
beliefs; he is merely prohibited from 
engaging in a specific type of conduct 
while acting as a counselor.”

Bryan also rejected ADF’s argument 
that because both speech and free 
exercise were implicated, under a 
“hybrid rights” doctrine the law was 
subject to a higher level of judicial 
scrutiny. “It is not clear that the hybrid 
rights exception ‘truly exists,’” he 
wrote, quoting the 9th Circuit’s opinion 
in Parents for Privacy v. Barr, 949 F. 

District Court Rejects Constitutional Challenge to 
Washington State’s Conversion Therapy Ban 
By Arthur S. Leonard
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3d 1210 (2020), but even assuming that 
it does, “the doctrine would compel 
a higher level of scrutiny for claims 
that implicated multiple constitutional 
rights, in this case free exercise and 
free speech. Because the Court already 
established that Plaintiff’s claim does 
not implicate free speech, the hybrid 
rights exception does not apply and does 
not undermine the holding of Welch.”

ADF will certainly appeal this ruling 
to press the argument that NIFLA has 
“abrogated” Pickup and Welch and 
compels a ruling for their client on 
the free speech claim. Striking down 
Conversion Therapy bans is a major 
item on ADF’s anti-LGBTQ agenda.

Intervenor Equal Rights Washington 
is represented by National Center for 
Lesbian Rights and pro bono counsel 
Raegen Nicole Rasnic of Skellenger 
Bender, PS, Seattle. The court also 
received a brief on behalf of The 
Trevor Project, the Foundation for 
Suicide Prevention, and the American 
Association of Suicidology, identified as 
“Interested Partys.” 

Judge Bryan was appointed to the 
court by President Ronald W. Reagan. ■

Federal Judge Grants Summary 
Judgment Against Straight Inmate 
Assaulted by Gay Cellmate
By William J. Rold

In this prisoner “protection from 
harm” case, the aggressor was gay and 
the victim was straight. The victim loses 
in Cano v. Gryigel, 2021 WL 3883067 
(N.D. Ill., Aug. 31, 2021). Pro se plaintiff 
Anthony Cano is a heterosexual Latino 
who experienced sexual assault and 
rape as a child and has PTSD and 
bipolar disorder. He is small (5”6”; 125 
pounds), with a drop foot and plates in 
his clavicle and femur. Another inmate 
(Frenchwood) made sexually aggressive 
remarks to Cano in the prison yard. 
Frenchwood is over six feet tall and 
weighs more than 250 pounds. 

According to Cano, it was “well 
known that Frenchwood likes Latinos.” 
A few weeks after the yard incident, 
Cano was moved to a new cellblock, 
and he was directed to share a cell 
with Frenchwood. Cano complained to 
security staff (defendants – an officer 
and a sergeant), telling them he was 
afraid to lock with Frenchwood. When 
Cano found out that he would be forced 
into the cell, Cano had a mental crisis 
and tried to strangle himself with a 
sheet. He was taken to a mental health 
provider (defendant Watson), who 
placed him on a suicide watch for three 
days, with “self-harm checks” every few 
minutes.

Cano testified that he told Watson 
of his childhood rapes, his sexual 
harassment by his proposed cellmate 
Frenchwood, and his fears of celling 
with him. Watson told Cano that she 
did not handle cell assignments and that 
Cano could either go back to the cell 
or face segregation for disobedience. 
In his deposition, Cano said he did not 
specifically “ask” Watson to recommend 
a cell change because she had already 
said “that’s not my job” and had laughed 
at him, recommending: “walk yourself 
to seg.” 

Cano said another officer (not a 
defendant) independently called a 
defendant major to inquire about a 

different cell for Cano, but he told Cano 
that the major said not to reassign Cano. 
(Cano could not remember the officer’s 
name, except that he was a “young white 
man with blond hair”). The major said 
that this never happened and that such 
a request would have been handled by 
someone of lower rank, like a sergeant 
or lieutenant. 

After three days, Cano returned to 
the cell with Frenchwood. Cano said the 
defendants laughed at him, remarking: 
“what, you don’t want to have a good 
time with Frenchwood?” Frenchwood 
attacked Cano that night. 

Senior U.S. District Judge Philip G. 
Reinhard found that there was not a jury 
issue on these facts, even construed most 
favorably to Cano; and he granted all 
defendants summary judgment. When 
this writer was in law school, we were 
warned to be wary about “briefing from 
West headnotes” without reading the 
case. The modern equivalent (“briefing 
from internet string searches” without 
reading the case) happened repeatedly 
here. 

It begins with Judge Reinhard’s 
quoting of Farmer v. Brennan, 511 
U.S. 825, 833 (1994): “a prison official 
does not violate the Eighth Amendment 
every time an inmate gets attacked 
by another inmate.” This is true, but 
Brennan also found that an inmate’s 
appearance and frailty can make him an 
“obvious” target. Id. at 840-42 (overall, 
the opinion cites to “obvious” features 
of victim likelihood 22 times).

Judge Reinhard then cites to dicta in 
three Seventh Circuit cases: Estate of 
Simpson v. Gorbett, 863 F.3d 740, 746 
(7th Cir. 2017) (one cannot determine 
deliberate indifference retroactively 
based on “what came to pass”); Gevas v. 
McLaughlin, 798 F.3d 475, 480 (7th Cir. 
(“constructive knowledge” insufficient); 
and Brown v. Budz, 398 F.3d 904, 910 
(7th Cir. 2005) (harm must be “almost 
certain to materialize if nothing is 
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done”). This ignores what happened in 
these cases.

Simpson was not an inmate-on-
inmate assault case. The detainee was 
arrested for drunk driving. That night, 
after booking and a meal, the plaintiff 
appeared sober and “zero-ed out” for 
blood alcohol. He was assigned an 
upper bunk. He experienced withdrawal 
seizures, fell from the bunk, and died. 
The officers did not violate protocol 
and did not know that the inmate would 
experience post-sobriety withdrawal. 
This was not deliberate indifference. 
863 F.3d at 748.

In Gevas, the Seventh Circuit reversed 
summary judgment on similar facts 
to Cano’s, where the inmate told his 
counsellor and security staff about his 
fear of his cellmate, who later stabbed 
him. 798 F.3d at 478-9. Brown was a Rule 
12(b)(6) dismissal, in which the court 
found the allegations about a racially 
motivated attack “too general,” but it 
granted leave to amend on the protection 
from harm claim. 398 F.3d at 913-16.

Judge Reinhard also cites an 
unpublished Eleventh Circuit case as 
“similar.” In Bettencourt v. Owens, 542 
F. App’x 730, 732 (11th Cir. 2013), the 
plaintiff was complaining generally 
about sexual harassment in his cellblock. 
Neither the harassment nor the assault 
came from a cellmate with whom he 
was locked every night. 

Based on this analysis, Judge 
Reinhard finds insufficient evidence to 
create a jury question as to deliberate 
indifference by officer or the sergeant. 
He also finds that Cano has no 
admissible evidence against the major, 
since the major denies the incident and 
Cano cannot identify the officer who 
allegedly called her.

Perhaps the most obtuse ruling 
involves the mental health professional 
(Watson). The judge writes: “Aside 
from plaintiff’s statements, Watson did 
not know anything about plaintiff’s 
issues with his cellmate.” Then, he says: 
“Plaintiff contends that qualified mental 
health professionals can help by asking a 
placement officer to look at the situation, 
but he cites no authority in support of this 
proposition.” He then quotes from Judge 
Easterbrook in Burks v. Raemisch, 555 
F.3d 592, 595 (7th Cir. 2009): “Public 
officials do not have a free-floating 

obligation to put things to rights . . . . 
[P]eople who stay within their roles can 
get more work done, more effectively, 
and cannot be hit with damages under § 
1983 for not being ombudsmen.” 

The defendant Judge Easterbrook 
was talking about was a prison 
grievance coordinator, who the plaintiff 
said did not do enough to help him after 
she “obtained [plaintiff’s] medical file, 
learned that he had not been seen by 
an eye specialist even though such an 
exam twice had been recommended 
by the prison’s medical personnel, and 
sustained his grievance. [She] wrote 
a memorandum to the medical unit 
directing its ‘managers to ensure that 
the medically ordered treatment is 
followed up on.’” Sadly, the grievance 
clerk’s memo “did not have any effect.” 
Id. at 594-5. 

Defendant Watson did nothing like 
that here. Although she plainly knew 
that Cano’s mental health event was 
“triggered” by his cellmate, she laughed 
at him and suggested only disciplinary 
segregation as a remedy. This writer 
believes now-Senior Judge Easterbrook 
would be offended at this sloppy 
transformation of his dicta from Burks 
into the “ain’t my job” defense by the 
mental health professional here. 

Judge Reinhard makes an appeal more 
difficult by requiring Cano to re-submit 
an in forma pauperis application to him, 
listing his points of appeal. [Normally, 
an indigent party permitted IFP in the 
District Court may file an appeal IFP 
“without further authorization” under 
F.R.A.P. 24(a)(3), unless the District 
Court certifies otherwise.]

This case could easily be an LGBT 
victim and a straight aggressor, which 
is the prism through which Law Notes 
prisoner cases are usually identified. It 
is disheartening (and alarming) to see 
such inferior work in the federal courts 
on pro se prisoner cases, even through 
this narrow window. Judge Reinhard 
was appointed by President George 
H.W. Bush and has been a senior judge 
since 2007. ■

William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care. 

Federal Court 
Lets Transgender 
Defendant 
Proceed 
Anonymously 
in Confirmation 
Surgeon’s Tort 
Action
By Arthur S. Leonard

Dr. Kathy Rumer, a surgeon who 
performs gender confirmation surgery, 
discovered a website which she claims 
contained “statements allegedly 
aiming to tarnish her reputation in 
the medical community,” which she 
attributes to a transgender woman who 
is a dissatisfied former patient of hers, 
as well as an unknown defendant Dr. 
Rumer names as “John Doe 1.” She 
filed suit in federal court under diversity 
jurisdiction alleging libel per se, 
commercial disparagement, intentional 
interference with business relationships, 
and invasion of privacy, naming as 
defendants her former patient and John 
Doe. In Delaware Valley Aesthetics, 
PLLC v. Doe, 2021 U.S. Dist. LEXIS 
122257, 2021 WL 2681286 (E.D. Pa., 
June 30, 2021), U.S. District Judge Chad 
F. Kenney granted a motion by the 
transgender defendant to be allowed to 
proceed anonymously. 

Judge Kenned analyzed the factors 
under 3rd Circuit precedent for 
determining whether a party should be 
allowed to proceed anonymously, in light 
of the general requirement that actual 
parties be named in federal litigation. 
Addressing the first factor of whether 
the party kept her transgender status 
confidential, he noted her argument 
that she “disputes the allegation that 
she is the blogger in question, she 
claims that if she were the blogger, 
such confidentiality should remain 
undisturbed by the lawsuit because she 
has tried to keep her identity confidential 
by maintaining an anonymous online 
presence.” Discounting this argument, 
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Judge Kenney wrote, “Defendant’s 
strongest argument under this factor is 
that if she is not the author, she should 
not suffer from public danger for the 
conduct of others. However, Defendant 
still needs to illustrate that she has taken 
steps to keep her identity confidential 
from at least the larger community. 
Further, if the fact that a defendant is 
not recognized with full certainty as the 
wrongdoer suffices to grant a motion 
to proceed anonymously, there will 
be a flood of motions because before 
discovery, or even final judgment, such 
uncertainty exists in many cases.” The 
court concluded that “this factor is 
neutral without additional evidence.

The second factor “asks about the 
harm and the substantiality of that 
harm that a litigant will suffer if her 
identity were disclosed,” and that 
“economic embarrassment and fear of 
limited professional opportunities are 
an insufficient basis for proceeding 
anonymously.” Here, the court found that 
the factor “cuts in favor of Defendant,” 
noting that many courts have found that 
the history of harassment, threats, and 
physical assaults (even murders) suffered 
by transgender individuals weighed 
in favor of preserving the Defendant’s 
confidentiality. “Both parties agree that 
Defendant reasonably fears violence 
from the disclosure of her trans identity,” 
wrote Kennedy. “Indeed, Defendant 
notes that her personal information has, 
as a result of this litigation, appeared on 
internet forums notorious for directing 
harassment and death threats toward 
transgender women, and has offered to 
present such information for in-camera 
review.” 

Third is “the public interest in keeping 
the identity confidential.” Kenney found 
that this factor was normally addressed 
to whether a plaintiff should be allowed 
to proceed anonymously, but in the 
context of this case, it was relevant in 
the sense of the public interests related 
to a First Amendment right to speak 
anonymously on the internet and public 
safety concerns in “ensuring the safety 
of minority groups, and as is discussed 
above, revealing Defendant’s identity 
has led to a threat to her safety.” While 
noting that there is not 3rd Circuit 
precedent directly on point to the 

specific question posed by this motion, 
the court weighed this factor in favor of 
the Defendant: “While this matter has 
survived Defendant’s motion to dismiss, 
there is no definitive evidence showing 
that Defendant will win this lawsuit at 
this early stage. Meanwhile, due to the 
same uncertainty of the author’s identity, 
the strength of the prima facie case will 
not outweigh the First Amendment 
right in the context of this motion to 
proceed anonymously. As a result, 
there is a public interest in concealing 
Defendant’s identity in order to prevent 
deterrence of First Amendment rights 
and to protect her from alleged threats 
of harm.”

However, the court found a fourth 
factor weighed against Defendant: 
“Whether, because of the purely 
legal nature of the issues presented or 
otherwise, there is an atypically weak 
public interest in knowing the litigant’s 
identities.” The court said that if the 
issue in question in the case are “fact-
sensitive,” as generally is the case in 
defamation actions, “then this factor 
weighs against anonymity.” The judge 
found that under Pennsylvania tort law, 
“a claim of commercial disparagement 
requires the plaintiff to show that 
the publisher knows the falsity of the 
statement or acts recklessly.” Thus, the 
Defendant’s identity “may bear on the 
merit of the claim, since knowing that 
she is a former patient of Dr. Rumer’s 
and that she underwent a gender 
reassignment surgery performed by Dr. 
Rumer may have implications on the 
knowledge of the blog author regarding 
the authenticity of the statements. 
For example, Dr. Rumer alleges in 
her complaint that the blog author 
labels surgeries as ‘botched’ without 
supporting facts. Although Defendant’s 
identity is not necessarily required to 
prove the cause of action, her identity 
may help determine whether the blog 
author knew the falsity of the statement 
or was acting recklessly.” Another factor 
weighing against the Defendant was 
whether, as the court concluded, “there 
is a nontrivial possibility that concealing 
the identity of Defendant may deter 
future cases brought by people who are 
similarly harmed by Dr. Rumer. One of 
the major purposes of a lawsuit is to deter 

people from similar wrongdoings, and if 
anonymous defamatory statements are 
left unidentified, the deterrence effect is 
too weak to work.”

However, counting in favor of 
Defendant’s motion was the court’s 
conclusion that, as Dr. Rumer conceded, 
the Defendant had no ulterior motive 
in seeking anonymity. Judge Kenney 
was appointed by President Donald J. 
Trump.

On balance then, the factors at first 
seemed evenly divided in the judge’s 
analysis! “Since Defendant is not a 
public figure,” he wrote, “and neither 
does Dr. Rumer oppose this motion, 
there is only a general public interest 
in knowing the litigant’s identity and 
no particular public interest in either 
the subject matter or the litigant.” On 
the other hand, he found, “knowing the 
identity encourages future litigation 
because of the deterrence effect of open 
litigation. Since there is the general 
public interest in access to the identity 
of litigants that exists in almost all civil 
actions and particular public interest 
in the lawsuit and Defendant’s identity, 
these factors weigh against Defendant 
proceeding anonymously.” But making 
this decision is not a mechanical process 
and all factors do not necessarily merit 
the same weight. “Considering the public 
and private interests at play and the fact 
that Dr. Rumer does not oppose the 
motion, the Court will grant the motion 
to strike and proceed anonymously to 
alleviate Defendant’s concern. However, 
the Court reserves the right to sua sponte 
change the Court’s ruling in this regard 
should facts relating to confidentiality 
come to light.”

The court’s opinion as published on 
Lexis did not identify counsel for the 
anonymous defendant. ■
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The U.S. Court of Appeals for the 
3rd Circuit is kind of a blank when it 
comes to transgender prisoners, with 
no definitive rulings from the Court of 
Appeals. There are some district court 
cases in Pennsylvania. Action in New 
Jersey is focusing on the state courts. 
See “New Jersey Agrees to Settle 
Individual Transgender Inmate Lawsuit 
with Statewide Relief on Housing,” 
Law Notes (August 2021 at pages 
23-4). In Delaware, two transgender 
inmates dominate the federal scene. 
There was action for both in August, 
and a surprising turn in the relationship 
between § 1983 civil rights litigation 
and bankruptcy stays. 

Hermione Kelly Ivy Winter is a 
frequent litigator; she has 25 “related” 
cases currently pending before U.S. 
District Judge Leonard P. Stark. In 
Winter v. Richman, 2021 WL 3618048 
(D. Del., Aug. 16, 2021), Judge Stark 
dismissed causes of action related to 
denial/suspension of hormones and 
feminizing accommodations under 
the Eighth Amendment for failure 
to exhaust administrative remedies 
under the Prison Litigation Reform 
Act [PLRA]. He also dismissed similar 
claims, framed as First Amendment 
retaliation for her lawsuits, because she 
failed to exhaust as to the identity of the 
retaliators, as required by the PLRA 
and Delaware’s grievance procedures 
for retaliation claims. 

These claims survive, however, 
under the Delaware Constitution, since 
the PLRA does not require exhaustion 
of pendent state claims under Quinn 
v. Tritt, 2021 WL 1621294, at *1 n. 2 
(M.D. Pa., Feb. 1, 2021), report and 
recommendation adopted, 2021 WL 
1193868 (M.D. Pa. Mar. 30, 2021), 
citing Shaheed Muhammad v. DiPaolo, 
393 F. Supp. 2d 80, 92 n. 5 (D. Mass. 
2005). (There is a split of authority on 
this point.)

Judge Stark finds that the defendants 
– who have the burden of proof on 
failure of PLRA exhaustion – Rinaldi 
v. United States, 904 F. 3d 257, 268 
(3rd Cir. 2018) – did not show failure to 
exhaust on Winter’s claims of denial 
of equal protection for her transgender 
status and protection from assault by 
other inmates. Defendants tried to argue 
collateral estoppel on exhaustion of 
these issues based on prior dismissals of 
other cases Winter filed, but Judge Stark 
rejected this defense. The other cases 
only addressed whether Winter had 
exhausted prior to filing them, not this 
case; and collateral estoppel requires a 
prior judgment on the merits. Fairbanks 
Capital Corp. v. Milligan, 234 F. App’x 
21 (3rd Cir. 2007); Jean Alexander 
Cosmetics, Inc. v. L’Oreal USA, Inc., 
458 F.3d 244, 249 (3rd Cir. 2006), citing 
Restatement (Second) of Judgments, 
Sec. 27 (1982). The prior cases were 
properly dismissed without prejudice. 
Ghana v. Holland, 226 F. 3d 175, 184 
n. 4 (3rd Cir. 2000). Dismissing the prior 
cases without prejudice provided Winter 
an opportunity to cure the failure to 
exhaust, and defendants did not show 
otherwise. 

For a time, Winter was represented 
by Skadden Arps (Wilmington), but the 
firm withdrew, citing “irreconcilable 
differences.” Winter is again pro se. 
Judge Stark denied her motion to stay 
proceedings while she seeks other 
counsel. 

Perhaps the most interesting feature 
of this case is buried in a footnote. 
Winter sued Connections Community 
Support Programs, Inc. [Connections], 
and some of its mental health employees, 
who worked as private contractors in her 
prison. Judge Stark granted Connections 
and its employees a bankruptcy stay. 

Although it was not known at the 
time Winter filed this case, a False 
Claims Act (qui tam) lawsuit had been 

brought against Connections under 
seal in 2019, charging it with federal 
fraud by falsifying the credentials of its 
employees. United States ex rel. Spruill 
v. Connections Support Community 
Support Program, Inc., 19-cv-475 
(D. Del.). The Department of Justice 
also filed a case under the Controlled 
Substances Act, charging Connections 
with not monitoring its inventory of 
controlled substances: 20-cv-514 (D. 
Del.). In April of 2021, the qui tam case 
was unsealed.

Connections filed for protection 
under the Bankruptcy Act. Its attorneys, 
White & Williams (Wilmington) filed 
a “suggestion of bankruptcy” as to 
Connections, in Winter’s case. Judge 
Stark granted a stay for Connections. He 
sua sponte added “and its employees.” 
The individual mental health defendants 
received a stay without application, 
notice, opposition, briefing, or 
explanation. 

Meanwhile, Connections was 
permitted to remain a debtor in 
possession and continue operations. It 
was acquired by Conexio Care, Inc. in 
a § 363 (distressed assets) sale approved 
by the Bankruptcy Court; and the 
individual defendants remained working 
in Delaware institutions for the new 
employer. Judge Stark’s stay apparently 
remains until the bankruptcy case is 
finished. The current litigation status 
of the former Connections individual 
defendants is not clarified.

This writer is unfamiliar with the 
interplay between bankruptcy and § 1983 
cases – perhaps because the requirement 
of state action makes bankruptcy an 
impossible or unlikely defense for the 
employers of most § 1983 defendants. 
Not so with privatization of Corrections 
– and the flurry of acquisitions, mergers, 
and business failures that have followed. 

It is black letter law that, under § 1983, 
the conduct of each individual defendant 

Delaware Federal Judges Mostly Deny Relief to Transgender 
Inmates; Grant Bankruptcy Stays to Employees of Private 
Prison Vendor
By William J. Rold
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(even private ones engaging in state 
action) is evaluated separately. See West 
v. Atkins, 487 U.S. 42, 58 (1988) (private 
surgeon under contract to N.C. DOC). 
Individual private employees can stay in 
the case, even if their private employer 
is dropped. See Edmo v. Corizon, Inc., 
935 F.3d 757, 792, 799-800 (9th Cir. 
2019) (court dismisses private vendor 
but keeps its psychiatrist because he 
was “individually responsible” for 
transgender plaintiff’s care). This 
occurs partly because individual 
private defendants are held to account 
for a single incident of deliberate 
indifference, while corporate vendors 
are liable only if a plaintiff can show 
a “pattern and practice” of deliberate 
indifference. Natale v. Camden County, 
318 F.3d 575, 580 (3d Cir. 2003). The 
issue of individual private employees 
versus their private corporate employers 
is also complicated by distinctions of 
“individual” versus “official” capacity 
and variations of relief sought – 
injunctions versus damages. None of 
this is discussed here, in Judge Stark’s 
almost cavalier adding of “and their 
employees” to the stay. 

The same thing happened in 
another case in the same month in the 
same district. In London v. Delaware 
Department of Correction, 2021 WL 
3422360 (D. Del., Aug. 5, 2021), U.S. 
Magistrate Judge Sherry R. Fallon issued 
a Report and Recommendation [R & R] 
that noted that a stay had been granted by 
U.S. District Judge Maryellen Noreika 
after a “suggestion of bankruptcy” 
was filed by Connections (same 
attorneys). This stay also added “and 
its employees” sua sponte, thus staying 
claims against two of Connections’ 
defendant psychologists who apparently 
are still responsible for London’s mental 
health care. Because of the stay, the R & 
R “does not address any claims asserted 
against [the Connections defendants].”

Kamilla London has also filed 
several cases in Delaware, and she 
brought this one in Chancery Court; 
but it was removed to federal court by 
defendants and the court appointed 
counsel. London receives psychotherapy, 
accommodations, and hormone therapy, 
but none of this “effectively mitigates 
the severity of her Gender Dysphoria.” 

The multidisciplinary team denied her 
surgery, in part because she was under 
disciplinary segregation. London seeks 
damages and injunctive relief.

The R & R addresses the warden 
(and his successor) and the chief of 
health services (and his successor). 
Judge Fallon says the prior incumbents 
are not candidates for injunctive relief. 
The prior warden is granted a dismissal 
for damages claims of deliberate 
indifference, because, although he sat 
on the committee that denied surgery, 
he was entitled to rely on medical advice 
about the treatment plan. Judge Fallon 
says this is true even if the medical 
advice turned on a non-medical reason, 
like London’s security status. The 
injunctive claim against the successor 
warden remains, and the R & R says it 
can be revisited after London’s release 
back to general population.

A similar recommendation occurs 
with the health chiefs. The prior 
incumbent is not subject to injunctive 
relief – but neither is his successor, 
because he left, too. As to damages, 
Judge Fallon finds that the first health 
chief did not have enough involvement 
in care decisions to answer in damages 
and that the successor health chief was 
never sued in an individual capacity. 

London has objected to the R & R 
regarding damages against the first 
warden and the first health chief. The 
injunctive claim against the successor 
warden remains. London asks that 
the injunctive claim against the health 
chief be preserved and that the future 
incumbent be substituted under F.R.C.P. 
25(d), when this occurs. 

London is represented by Bayard, PA 
and by Cole Schotz, PC (Wilmington). 
Delaware has a recent, rather complete 
protocol, “Treatment of Transgender 
Persons” (Policy E-14, eff. July 22, 
2020). Oddly, it is not mentioned in 
either opinion, although it may be in the 
filings. In this writer’s experience, the 
existence of such a protocol may or may 
not mirror what happens on the ground.

A final word (or two) seems 
appropriate on the bankruptcy stays. One 
can expect more bankruptcies in private 
Corrections, as the market contracts due 
to government entities’ pulling out of 
privatization of Corrections. Delaware 

also has an oversize influence on 
corporate organization. Automatically 
adding “and their employees” seems 
wrong in granting stays to bankrupt 
corporate defendants in civil rights 
litigation, especially if the statute 
focuses on personal responsibility, like 
§ 1983. 

Co-defendants of parties do not 
automatically get a stay granted to a 
debtor defendant in bankruptcy. See In 
re Brennan, 874 F.3d 142, 145 (3d Cir. 
2017) (automatic bankruptcy stay does 
not operate against co-defendants); 
Brown v. Jevic, 575 F.3d 322, 328 (3d 
Cir. 2009) (co-defendants handled 
separately).

Suppose London had won her case 
prior to the bankruptcy filing? For 
damages, one supposes she would be in 
line with Connections’ other judgment 
creditors – but what about an award 
against one of Connections’ employees? 
And what if London had won an 
injunction against Connections? Could 
it evade it through bankruptcy, while 
remaining a debtor in possession and the 
only operator of mental health services 
at the prison? In this writer’s view, such 
issues were given too little thought. ■
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CIVIL LITIGATION NOTES
By Arthur S. Leonard
Arthur S. Leonard is the Robert F. Wagner 
Professor of Labor and Employment 
Law at New York Law School.

U.S. COURT OF APPEALS, 3RD 
CIRCUIT – Adigun v. Attorney General, 
2021 WL 3662315, 2021 U.S. Dist. 
LEXIS 24642 (3rd Cir., Aug. 18, 2021), 
is another frustrating unsuccessful pro 
se appeal of a decision by the Board of 
Immigration Appeals (BIA) affirming 
an Immigration Judge’s denial of relief 
from deportation under the Convention 
Against Torture (CAT) to a gay man 
from Nigeria. The petitioner was in the 
U.S. lawfully on a student visa but was 
charged with removability in 2008 based 
on his failure to maintain compliance 
with conditions of his non-immigrant 
status, according to a footnote in the 
Per Curiam 3rd Circuit panel opinion. 
The immigration proceedings against 
him were administratively terminated 
in August 2010 when he was taken into 
custody on drug trafficking charges, 
on which he was convicted in 2011. 
Now the removability proceeding was 
repurposed to focus on his conviction for 
a serious felony, which the Immigration 
Judge found barred him from asylum 
or withholding of removal, leaving 
only the possible of deferral of removal 
under the CAT. Petitioner claimed that 
if he was removed back to Nigeria, 
he would most likely be subjected to 
torture by the government on account of 
his sexual orientation. The Immigration 
Judge discounted all his evidence and 
denied relief and was affirmed by the 
BIA. The 3rd Circuit panel found that 
substantial evidence supported this 
decision. The evidence the petitioner 
managed to present to the Immigration 
Judge included the State Department’s 
Nigeria 2018 Human Rights Report, 
which discussed Nigeria’s Same-Sex 
Marriage Prohibition Act, criminalizing 
“all forms of activity supporting or 

promoting gay rights,” a NY Times 
article reporting a “brutal attack” 
in 2014 by a mob against five young 
gay men, who were “then dragged 
to a police station where the officers 
“further beat and insulted them,” and 
a comment in the State Department’s 
report that “the law had become a 
tool used by police and members of 
the public to legitimize human rights 
violations against LGBTI persons,” and 
that these violations included “torture, 
sexual violence, arbitrary detention, 
extortion, and violations of due process 
rights.” But the attorneys for the 
government opposing the petitioner’s 
appeal pointed out that the Report did 
not indicate that “these rights violations 
have occurred toa any significant 
degree,” and the court stated that “the 
report does not detail any instances of 
torture or other significant human rights 
violations.” The IJ discounted affidavits 
signed by Nigerian law enforcement 
officials indicating that the petitioner 
would be tortured by the public or by 
the authorities, because the officials 
were “not available for questioning, 
and although they were purportedly 
from different parts of Nigeria, the 
affidavits were identical” and the 
petitioner “admitted at the hearing that 
the affidavits may have been prepared 
by a lawyer.” The IJ commented that the 
petitioner “may be possibly arrested” if 
sent back to Nigeria, but did not say 
it was likely he would be imprisoned. 
In its affirmance, the BIA emphasized 
that the arrests of LGBTI individuals 
“have resulted in reduced or dismissed 
charges.” “Because the record does not 
compel a contrary result,” wrote the 
court, “the Agency was not required to 
consider what would likely happen to 
[petitioner] were he to be imprisoned.” 
Anybody following reports in the gay 
press about the situation of gay people 
in Nigeria would likely be appalled to 
learn that the CAT would not provide any 
protection to a gay man facing possible 
removal to Nigeria from the U.S. It is 
possible that petitioner was particularly 

unlucky in the turn of the wheel that 
designated this three-judge panel to 
consider his appeal: Circuit Judges 
Kent A. Jordan (appointed by George 
W. Bush), and Paul B. Matey (appointed 
by Donald J. Trump) and Senior Circuit 
Judge Richard L. Nygaard (appointed 
by Ronald W. Reagan). 

U.S. COURT OF APPEALS, 3RD 
CIRCUIT – A 3rd Circuit panel ruled 
that the Board of Immigration Appeals 
did not commit an abuse of discretion 
when it denied a motion by a bisexual 
man from Brazil to reopen his removal 
case based on alleged deterioration of 
conditions for LGBTQ people in Brazil, 
in Ferreira-De Souza v. Attorney 
General, 2021 U.S. App. LEXIS 
23385, 2021 WL 3441343 (3rd Cir., 
Aug. 6, 2021). Circuit Judge Joseph A. 
Greenaway, Jr., wrote for the panel. The 
petitioner entered the U.S. “without 
inspection” at Nogales, Arizona, in May 
2002. Shortly thereafter, he was served 
with a notice to appear and attended 
a hearing on May 13, 2002, at which 
time the court granted him voluntary 
departure until December 2002. When 
he did not depart voluntarily, the ruling 
became a removal order, but he stayed 
in the U.S. and moved through counsel 
many years later, in February 2019, to 
reopen his removal proceedings, claim 
a defect in the original service on him 
because the first notice he received 
lacked specific information about the 
date and time of his hearing. That got 
him nowhere, since he had received a 
second notice that brought him to the 
2002 hearing. He filed a second motion 
to reopen in October 2019, arguing for 
the first time that country conditions in 
Brazil had changed with the election of 
President Bolsonaro on an anti-LGBTQ 
platform, and that as a bisexual man 
he would be targeted for violence. 
Although he was married in Brazil to 
a woman and had children, he claimed 
he had married only because of family 
pressure. He submitted several articles 
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to document his claim about a “rise in 
aggression towards LGBTQ individuals 
following Bolsonaro’s rise to power.” An 
immigration judge and the BIA denied 
his motion and he appealed to the 3rd 
Circuit. The court found that petitioner 
had not shown that conditions for LGBT 
people had gotten worse in Brazil since 
his original order of removal was issued. 
“Indeed,” wrote Judge Greenaway, “the 
IJ noted that the materials [Petitioner] 
submitted show that Brazil legalized 
same sex marriage in 2013 and that 
several states in Brazil have enacted 
laws prohibiting discrimination 
because of sexual orientation. The IJ 
determined that [Petitioner] had not 
‘provided any evidence to indicate that 
such rights or laws have been repealed 
since the presidential election. Nor has 
he explained why he failed to make any 
mention of his sexual orientation in his 
first motion to reopen filed on February 
8, 2019.” Finding that both the IJ and 
the BIA “meaningfully considered the 
evidence and arguments presented,” 
the 3rd Circuit panel held that the BIA 
did not abuse its discretion in denying 
the motion to reopen. Petitioner is 
represented by Ifeoma Y. Ejezie, 
Elizabeth, N.J. Judge Greenaway was 
appointed to the court by President 
Barack Obama, having previously 
served in the district court by 
appointment of President Bill Clinton.

U.S. COURT OF APPEALS, 4TH 
CIRCUIT – In Vlaming v. West Point 
School Board, 2021 WL 3699759, 
2021 U.S. App. LEXIS 24958 (4th Cir., 
Aug. 20, 2021), Alliance Defending 
Freedom (ADF) represents Peter 
Vlaming, a high school French teacher 
who was discharged after he refused 
to comply with the School’s rule that 
teachers must use appropriate pronouns 
respecting transgender students. 
Vlaming, who had been teaching 
French for two years to “John Doe” 
when Doe was presenting as female, 
was willing to use Doe’s new first 

name, but refused on religious grounds 
to refer to Doe using male pronouns, 
and the School Board authorized his 
discharge. The Board takes the position 
that under Title IX of the Education 
Amendments of 1972, schools are 
obligated to respect the gender identity 
of students to provide them with 
equality of educational opportunity. 
Evidently desiring to avoid federal 
court, ADF’s complaint for Vlaming 
asserted only state law statutory and 
constitutional claims, including a claim 
that the School Board’s policy violated 
the state’s Dillon Rule, under which 
counties, municipalities and other local 
government bodies may not adopt non-
discrimination requirements that go 
beyond those established by state law. 
The School Board removed the case to 
federal court, claiming federal question 
jurisdiction based on its argument that 
Title IX supported or required its action 
in requiring teachers not to misgender 
trans students. The district judge granted 
ADF’s petition to return the case to 
state court, accepting ADF’s argument 
that federal question jurisdiction does 
not extend to this lawsuit because all 
the asserted claims were based on state 
law. The School Board and John Doe 
as amicus appealed this ruling to the 
4th Circuit. The 4th Circuit rejected the 
argument that the case was removable 
because the Board would be relying 
on a federal statute for a defense, and 
also rejected the argument that because 
Virginia courts generally construe 
their state constitutional provisions to 
be co-extensive with parallel federal 
constitutional provisions, there was 
necessarily a federal constitutional 
claim whenever plaintiffs assert 
coextensive state constitutional 
claims. The 4th Circuit also rejected an 
argument that the civil rights removal 
statute, 28 U.S.C. Sec. 1443, would 
provide jurisdiction in this case, finding 
itself bound by Georgia v. Rachel, 384 
U.S. 780 (1966), in which the Supreme 
Court limited Sec. 1443 jurisdiction to 
race discrimination claims. 

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – A gay man from El Salvador 
was unsuccessful in his appeal of 
the Board of Immigration Appeals’ 
denial of relief from removal to his 
home country, in Lopez-Marroquin 
v. Garland, 2021 U.S. App. LEXIS 
24636, 2021 WL 3669040 (Aug. 18, 
2021). The Immigration Judge and the 
BIA had found that the Petitioner was 
barred from seeking asylum because of 
an auto theft conviction, applying circuit 
precedent to find that was an aggravated 
felony. In a separate opinion also issued 
on Aug. 18, see 2021 WL 3641759, 
the same 9th Circuit panel held that a 
recent Supreme Court decision caused 
them to reconsider circuit precedent 
and conclude that the offense was not 
an aggravated felony, so the bar did not 
apply. However, that’s the only thing that 
Petitioner won on August 18 – a symbolic 
victory for him but mainly of help to 
others – as the court agreed with the BIA 
that he wasn’t entitled to withholding 
of removal or protection under the 
Convention Against Torture. “While 
there is some evidence of discrimination 
and violence against homosexuals in 
El Salvador,” wrote the court in an 
unattributed Memorandum, “the BIA 
reasonably found that the persecution 
was not sufficiently widespread such 
that [Petitioner] would more likely than 
not suffer harm.” Similarly, although 
there was some indication in the record 
that the National Psychiatric Hospital 
“was implementing” electroconvulsive 
therapy protocols, “the evidence is 
insufficient to show that he will likely 
suffer persecution or be placed in 
the harsh forensic unit.” The court 
also found that substantial evidence 
supported the BIA’s denial of relief 
under the CAT, even though the IJ “did 
not mention [Petitioner’s] country-
condition evidence in evaluating his 
CAT request” as required by regulation, 
since the IJ had discussed this evidence 
in ruling on the request for withholding 
of removal. The Petitioner is represented 
by Hannah Karin Comstock and 
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Munmeeth K. Soni of Immigrant 
Defenders Law Center, Los Angeles, 
with amicus support from the ACLU of 
Southern California, by staff attorney 
Jessica Karp Bansal. Circuit Judges 
on the panel were Conseulo Callahan 
(appointed by George W. Bush) and 
Jacqueline Nguyen (appointed by Barack 
Obama), joined by Senior District Judge 
Yvetter Kane (M.D. Pa.) (appointed by 
Bill Clinton), sitting by designation.

U.S. COURT OF APPEALS, 9TH 
CIRCUIT – In Maner v. Dignity Health, 
2021 WL 3699780 (August 20, 2021), a 
9th Circuit panel ruled that the Supreme 
Court’s Bostock decision did not change 
or affect existing lower court decisions 
rejecting sex discrimination claims 
by employees asserted that denial of a 
promotion or a discharge was actionable 
sex discrimination because it resulted 
from favoritism by a supervisor to an 
employee with whom the supervisor 
was having an affair. 

U.S. COURT OF APPEALS, 9TH 
CIRCUIT. – A panel of the 9th Circuit 
rejected a petition from a gay man from 
Honduras who contended that the Board 
of Immigration appeals should have 
taken administrative notice of material 
not in the trial record compiled by the 
Immigration Judge when it affirmed 
the IJ’s denial of refugee status to the 
petitioner. Ponce v. Garland, 2021 WL 
3721775 (9th Cir., Aug. 23, 2021). The 
court wrote that the BIA did not abuse 
its discretion in finding that “it lacked 
authority to consider new evidence 
bearing on the factual question whether 
[Petitioner] has a well-founded fear of 
persecution should he be returned to 
Honduras.” Turn to the administrative 
record in the case, the court wrote 
that the administrative record did not 
“compel a finding that the Petitioner 
faced past harm that rose to the level 
of past persecution,” noting that the 
standard of “persecution” was much 

more severe than discrimination or 
occasional harassment. Similarly, the 
court was unimpressed by evidence 
from a State Department country report 
that “reflected ongoing discrimination 
against homosexual individuals and 
a rape of a homosexual individual by 
security forces.” The court pointed 
out that the Petitioner provided no 
evidence of individualized threats of 
violence against him. His briefing 
did not mention protection under the 
Convention Against Torture, but the 
IJ had analyzed that issue as well, and 
concluded there was no evidence the 
government would subject Ponce to 
torture if he was returned to his home 
country. The Petitioner is represented 
by Matthew Lorn Hoppock, Shawnee, 
KS. The appellate panel consisted of 
10th Circuit Judge Michael R. Murphy 
(sitting by designation, appointed by 
President Bill Clinton) and 9th Circuit 
Judges Richard Paez (appointed by 
Clinton) and Mark Bennett (appointed 
by President Donald Trump). 

U.S. COURT OF APPEALS, 11TH 
CIRCUIT – The 11th Circuit announced 
on August 23 that it was vacating the 
panel opinion in Adams v. School 
Board of St. Johns County, Florida for 
rehearing en banc. Adams v. School 
Board of St. Johns County, Florida, 3 
F.4th 1299 (11th Cir. 2021), vacated for 
rehearing en banc, 2021 WL 3722168 
(8/23/2021). The panel had voted 2-1 
that the School Board violated the 
Equal Protection rights of Drew Adams, 
a transgender boy, when it refused to 
allow him to use the boys’ restrooms 
at his high school because when he 
was first registered as a student in 
the school district as a child he was 
identified as a girl. The panel concluded 
that the district’s “policy” of premising 
restroom use on the identified sex of the 
student when they first registered with 
the district failed constitutional scrutiny 
because under that policy they would 
allow a transgender boy to use the boys’ 

restroom facilities if he had transitioned 
prior to transferring to St. Johns County 
schools from another district and thus 
first registered with the St. Johns school 
district as a boy. Given the reasons 
cited by the District for its rule, this 
made no logical sense. There is more 
of a back-story here. The panel decision 
was released this summer to replace a 
decision issued a year earlier, in which 
the same panel had voted 2-1 that the 
District’s treatment of Adams violated 
Title IX of the Education Amendments 
of 1972 as well as the Equal Protection 
Clause. Chief Judge William Pryor 
dissented from both decisions, and 
had held up the mandate for the earlier 
decision; apparently, the majority of the 
panel (two Obama appointees) sought 
to preserve the ruling for Adams by 
relying solely on Equal Protection 
because 11th Circuit precedent invokes 
heightened scrutiny for gender identity 
claims, but their much narrower second 
opinion, cited above, eschewing a ruling 
on the Title IX claim, did not win over 
Judge Pryor, and now just weeks later it 
is vacated for en banc review. The odds 
that Adams, represented by Lambda 
Legal and cooperating attorneys from 
Pillsbury Winthrop Shaw Pittman 
LLP, will win in the en banc court are 
precarious. A majority of the active 
judges on the circuit consists of Judge 
Pryor and six Trump appointees. 
Appointees of Presidents Obama and 
Clinton make up a minority of the 
circuit. 

ARIZONA – Transgender University of 
Arizona Professor Russell B. Toomey is 
suing over the refusal to cover “gender 
reassignment surgery” under the 
employee health plan maintained by 
the state of Arizona. Motion practice in 
the case has already produced several 
opinions, and the case has advanced to 
the discovery phase. On August 27, U.S. 
Magistrate Judge Leslie A. Bowman 
issued an affirmative ruling on 
Toomey’s motion to compel discovery 
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of documents and information from 
the Governor’s Office that are relevant 
to the plan exclusion. Toomey v. State 
of Arizona, 2021 U.S. Dist. LEXIS 
163037, 2021 WL 3854860 (D. Ariz.). 
Toomey’s physicians recommended a 
hysterectomy, which the plan refuses 
to cover for this purpose, although, 
of course, the plan covers medically 
indicated hysterectomies for cisgender 
women, thus the clear discrimination 
claim. The discovery aims at uncovering 
evidence that members of the Governor’s 
Office “acted with discriminatory 
intent when they made the decision to 
maintain” this exclusion from coverage. 
The government was withholding 
many requested documents, raising 
relevance and privilege arguments, 
but Judge Bowman found that as 
Toomey had “uncovered evidence that 
the Governor’s Office played a key 
role in the State Defendants’ decision 
to maintain the exclusion,” “it is 
therefore reasonable for Toomey to seek 
documents from the Governor’s Office 
on the issue of intent,” and the request 
for documents relating to a similar 
exclusion under other programs such as 
Medicare and Medicaid is not irrelevant 
just because Toomey is suing about the 
exclusion in the state employee benefits 
program. Agreeing with Toomey, Judge 
Bowman wrote, “Evidence of a pattern 
of discriminatory animus revealed in 
connection with a different insurance 
coverage could be relevant to establish 
intentional discrimination in the 
pending action.” The court invoked 
rulings on government privilege 
claims in the Karnoski lawsuit against 
Trump’s transgender military ban to 
reject the state’s argument that either an 
“executive communications privilege” 
or the “deliberate process privilege” 
would shield these documents from 
discovery, due to their likely relevance 
to the central issue of intent in this case. 
Bowman commented, “Ordinarily, it 
might be assumed that disclosure of 
pre-decisional documents would make 
it difficult for governmental agencies 

to attract candid opinions in the future 
because parties might withhold from 
consideration unpopular opinions for 
fear that they might become public. The 
court finds that this general concern is 
of less importance in the present case 
because Arizona law generally favors 
disclosure of governmental documents. 
Perhaps for this reason, ‘Arizona courts 
have not recognized a deliberative 
process privilege under state law,’” and 
so Arizona officials should “reasonably 
expect that their deliberations in crafting 
policy are open to public scrutiny” and 
“will not be hidden from the public 
gaze.” The court granted the motion 
to compel. The ACLU is representing 
Toomey together with cooperating 
attorneys from some private law firms. 

CALIFORNIA – U.S. District Judge Dale 
A. Drozd granted summary judgement 
to the defendants in McGee v. Poverello 
House, 2021 U.S. Dist. LEXIS 153127, 
2021 WL 3602157 (E.D. Calif., Aug. 
13, 2021), in which four cisgender 
homeless women claim that their rights 
were violated by two women’s shelters, 
Poverello House and Naomi’s House, 
when the defendants accommodated a 
homeless transgender woman, identified 
in the opinion as D.N., whom plaintiffs 
claimed engaged in conduct harmful 
to them in various ways. The plaintiffs 
asserted claims for negligent infliction 
of emotional distress and negligence 
per se, violation of the California 
Fair Employment and Housing Act, 
invasion of privacy (intrusion into 
private affairs), and violation of the 
federal Fair Housing Act. The opinion 
related detailed factual allegations by 
each of the co-plaintiffs concerning 
the circumstances, including their 
allegations that the person admitted to 
the facility as a transgender woman was 
actually a man, and extensive review 
of the factual record compiled for the 
defendants’ summary judgment motion. 
The defendants argued that their actions 
were required and in compliance with 

Obama Administration regulations in 
effect at the time of the incidents in 
question which construed FHA to ban 
gender identity discrimination. The 
plaintiffs opposed summary judgment, 
contending that there was “a genuine 
and material disputed issue of fact . . . as 
to whether D.N. was in fact transgender 
and therefore whether the actions taken 
by defendants in this case indeed were 
required by regulation.” Judge Drozd 
concluded otherwise, stating: “This 
conclusion is dictated because it is ‘the 
gender which [D.N.] identifies’ that 
is relevant, not her ‘perceived gender 
identity’ based on what others think 
about her ‘appearance, behavior, . . . [or] 
other gender related characteristics.” The 
judge found “confusing” the plaintiffs’ 
argument that D.N. is not a “transgender 
female” but simply “identifies as a 
female,” pointing out that this “misses 
the mark entirely given the definition 
of ‘gender identity’ under federal law.” 
Although he found that the complaint’s 
allegation on the privacy claim 
suggested that “a jury could reasonably 
infer from the evidence before the court 
on summary judgment that Naomi’s 
House could have taken additional 
steps to address the privacy concerns 
raised by its clients regarding D.N.’s 
behavior,” ultimately he agreed with the 
defendants’ argument that “plaintiffs 
cannot demonstrate there is a genuine 
issue of material fat with respect to their 
claim for intrusion into private affairs 
. . . There is no evidence before the 
court on summary judgment suggesting 
that defendants (not D.N.) invaded 
plaintiffs’ reasonable expectations of 
privacy.” This was because an element 
of the tort is showing intent on the part 
of defendants to invade the privacy of 
the plaintiffs, and that was lacking. The 
court granted summary judgment for 
defendants on the negligent infliction 
of emotional distress claim, having 
concluded that there was no evidence 
in the summary judgment record that 
“defendants specifically assumed 
the task of caring for the emotional 

CIVIL LITIGATION notes



30   LGBT Law Notes   September 2021   

well-being of its [sic] clients.” As to 
negligence per se, the judge stated that 
plaintiffs had apparently abandoned that 
claim. Judge Drozd observed that courts 
across the country were divided over 
whether the Fair Housing Act applies 
to homeless shelters as “dwellings,” 
and that a controlling 9th Circuit ruling 
supported the argument that they are not, 
so the plaintiffs could not assert a claim 
against defendants under the federal 
statute. He also found that plaintiffs’ 
allegations of sexual harassment 
under the FHA and California’s Fair 
Employment and Housing Act fell short 
of the “hostile housing environment” 
tests posed by courts in such cases. 
Judge Drozd was appointed to the court 
by President Barack Obama. 

CALIFORNIA – In B.R. v. Superior 
Court, 2021 WL 3854890 (Aug. 30, 
2021), the California 2nd District Court 
of Appeal denied a petition by a father to 
recover custody of his lesbian daughter, 
Judith, who did not want to live with 
him. The case is factually complicated, 
and the issue of the daughter’s sexual 
orientation was only one of many 
different issues in a turbulent family 
situation. Those interested should 
seek out the court’s opinion for full 
particulars. To just give a flavor, here 
is a quotation from Justice Norma 
Margaret Manella’s decision for the 
appeals court panel. “On November 17, 
2020, Judith reported she did not want 
to return to Father, for fear that he would 
yell at and hit her. She reported that he 
did not understand that she was gay, 
that he yelled at her and blamed her for 
having to take class [parenting classes, 
ordered by the court], and that he would 
complain about money. Judith described 
an incident in which Father threw her 
cell phone on the floor hard enough to 
break it after she shaved an eyebrow 
during a visit. Father also instructed her 
not to play with her gay foster brother 
for fear of being influenced and told her 
to lie to DCFS about seeing Mother.” 

At another point in the opinion, the 
court reported, “Judith stated that if 
she were to be returned to Father, she 
would hang herself.” The trial court 
concluded that “it had reviewed all the 
evidence and while Father had complied 
with the case plan, he had not gained 
an understanding of Judith’s individual 
needs . . . The court pointed out that, 
despite everything Father had learned, he 
still reacted inappropriately to Judith’s 
social media post regarding her sexual 
orientation and, while he later came to 
understand how he should have reacted, 
‘the damage to Judith had already 
been done.’” The trial court concluded 
that “Father is not taking Judith’s 
conditions and her actions seriously,” 
and that “returning Judith to Father’s 
care would ‘cause Judith emotional and 
thereby physical distress and detriment 
. . . because the court has reason to 
believe that she will hurt herself.” The 
court rejected all the Father’s contrary 
arguments. The appeals court rejected 
the Father’s petition and lifted the stay 
previously imposed on the trial court’s 
ruling. The Children’s Law Center of 
Los Angeles -1 appeared for Judith. 

FLORIDA – The facts in Dowler v. 
GEICO General Insurance Company, 
2021 WL 3563018, 2021 U.S. Dist. 
LEXIS 151847 (M.D. Fla., Aug. 12, 
2021), show why it is not a good idea 
to keep pornographic images on one’s 
smartphone. Andrew Dowler, a gay 
man who was a longtime employee of 
GEICO, was involved in an auto accident 
on the early morning of a workday; an 
ambulance took him to a hospital, where 
he was diagnosed with a concussion. 
According to him, “Physically, I didn’t 
really have a scratch, but . . . it was 
very hard to think.” He attempted to 
use his cellphone to send a message to 
his supervisor, Tiffany Vilches, about 
his accident. He hoped to document his 
location by sending her a photo of his 
hospital bracelet, but in his confused state 
he apparently attached instead an image 

stored on his phone “of a male’s nude 
genitals being held in a hand.” Oops! 
Vilches knew Dowler was gay, but, she 
testified, “I mean just because someone 
has a certain sexual orientation, we live 
in a very modern time. Just because he 
was married to a man doesn’t mean that 
he wasn’t also interested in women.” 
She evidently interpreted his sending 
her the image as a sexual come-on. A 
few hours later, Dowler managed to 
text Vilches “I am in the ER,” but the 
damage was done. Of course, Dowler 
says that sending the pornographic 
image was not intentional. But Vilches 
considered it sexual harassment and 
complained to her manager and the 
Human Resources Department. This 
led to Dowler’s suspension and ultimate 
discharge, at the same time that he was 
applying for leave under the Family 
and Medical Leave Act (FMLA) for 
time to recover from the concussion. 
The HR officer assigned to investigate 
Vilches’ sexual harassment complaint 
interviewed only Vilches and her 
manager, Carmen Smith, and claimed 
to be unable to contact Dowler. Dowler 
filed a two-count complaint under the 
Family and Medical Leave Act, alleging 
interference with his rights under the 
FMLA and retaliation for invoking his 
FMLA rights. The employer moved 
for summary judgment, asserting 
that Dowler’s discharge had nothing 
to do with his leave application, and 
was entirely due to his sending a 
pornographic image to a co-worker, 
which violated the company’s sexual 
harassment policy. Senior U.S. 
District Judge Virginia M. Hernandez 
Covington agreed with the company 
that it had provided a legitimate, non-
discriminatory reason for the discharge, 
and that despite the fact that the 
discharge came after Dowler applied 
for leave, it was clear that his sending 
the pornographic image to Vilches was 
the reason for the discharge. Motion for 
summary judgment granted. Dowler 
is represented by Alexander Thomas 
Harne and Noah E. Storch, Richard 
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Celler Legal, P.A., Davie, FL. Judge 
Covington was appointed by President 
George W. Bush.

ILLINOIS – JB for Governor, the 
campaign organization of Illinois 
Governor J.B. Pritzker, won a summary 
judgment motion against plaintiff Emma 
Todd, a transgender woman who worked 
for the campaign during the Democratic 
primary but was then laid off in a 
reduction of force after Pritzker won the 
nomination. Todd v. JB for Governor, 
2021 U.S. Dist. LEXIS 154150, 2021 
WL 3633931 (N.D. Ill., Aug. 17, 2021). 
Todd alleged that she was selected for 
layoff because her supervisor, Raynal 
Sands, was biased against her because 
of her gender identity and recommended 
her discharge even before the primary 
election, in violation of Title VII of 
the Civil Rights Act of 1964. There 
was evidence that Todd and Sands 
did not get along, and that Sands had 
made transphobic comments. Since 
Sands was not the ultimate decision-
maker regarding the layoff – indeed, 
was at least two levels of supervision 
below the ultimate decision-maker – 
Todd relied on a cat’s paw theory: that 
the recommendation of Sands was 
decisive in getting higher-level people, 
the Campaign’s Field Director and the 
Primary Election Director, to include 
Todd among those selected for layoff 
when the campaign concluded that a 
lull in activity in the period after the 
primary dictated a reduction in the paid 
campaign staff. District Judge John 
J. Tharp, Jr., subjected the summary 
judgment record to close analysis and 
concluded that Todd’s evidence was 
not sufficient to support her theory 
of liability. According to Tharp’s 
description of the record, there was no 
dispute that Todd had trouble getting 
to events on time, including significant 
lateness that kept volunteers waiting 
prior to “Dry Run 1,” an important 
practice event for the campaign’s get-
out-the vote activities. There were also 

incidents where Todd’s treatment of 
volunteers was brought into question, 
and concerns about a poster she put 
up in her work area (but promptly 
removed when asked to do so by a 
supervisor) that “used graphic slang in 
the speech bubbles and which depicted 
one person lifting their skirt to reveal 
a phallic snakehead, which bites the 
other person’s head off.” In other words, 
Judge Tharp found several incidents 
in the record, essentially uncontested, 
that could legitimately support Sands’ 
recommendation. He also found that in 
reporting various adverse occurrences 
to her supervisors, Sands was factual 
and objective, such that a jury could 
conclude that any personal bias she 
had did not infect the reports. There 
was no evidence in the record that the 
ultimate decision-makers on the lay-
off were biased against Todd due to her 
gender identity, and there was evidence 
of awareness about problems with 
Todd’s performance apart from Sands’ 
reporting. The judge concluded, “Based 
on the evidence before the Court, a 
reasonable jury could conclude neither 
that Sands’ behavioral reports were 
discriminatory in motive or content, 
nor that Sands’ transphobic bias was 
the proximate cause of the Campaign’s 
decision to include Todd in the post-
primary layoffs. Even drawing all 
reasonable inferences in her favor, Todd 
has not met her burden of demonstrating 
that Sands ‘used the formal decision 
makers as a dupe in a deliberate scheme 
to trigger a discriminatory employment 
action.’ The court granted the summary 
judgment motion and dismissed the 
case. Todd is represented by Jillian T. 
Weiss, Brooklyn, N.Y., and Joanie Rae 
Wimmer, Oak Park, IL. Judge Tharp 
was appointed by President Barack 
Obama. 

KENTUCKY – In Chelsey Nelson 
Photography LLC v. Louisville/
Jefferson County Metro Government, 
2021 U.S. Dist. LEXIS 160722, 2021 

WL 3778532 (W.D. Ky., Aug. 25, 2021), 
Alliance Defending Freedom (ADF) is 
attacking a county anti-discrimination 
ordinance that prohibits discrimination 
because of sexual orientation or gender 
identity on behalf of a photography 
business that will not provide services 
for same-sex weddings and wants to 
publish its denial of service policy. 
Plaintiff’s conduct clearly violates the 
ordinance, but it has not been made the 
subject of any investigation or charges 
by the Human Rights Commission. Of 
course, ADF contends that Chelsey 
Nelson Photography’s constitutional 
rights are impermissibly burdened by 
the local ordinance, even though no 
enforcement action has been taken. In 
this opinion issued on August 25, U.S. 
Magistrate Judge Colin H. Lindsay 
dealt with the parties’ contention over 
plaintiff’s discovery demands, which 
broadly sought disclosure of the entire 
enforcement history of the ordinance, 
going down into the weeds of actual 
case files and spreadsheets documenting 
enforcement activity and potentially 
imposing an enormous burden and 
expense on the municipality to comply 
with the discovery demands, especially 
since much of the evidence consists of 
paper files stored in a warehouse, with 
thousands upon thousands of pages that 
would have to be reviewed and redacted 
as necessary to observe confidentiality 
obligations, especially concerning 
cases that had been resolved informally 
rather than through public proceedings 
and final written opinions. In addition, 
plaintiffs seek detailed answers to 
interrogatories probing into matters that 
inquire into the legislative process by 
which the ordinance was adopted, rather 
than just focusing solely on its current 
enforcement activity. Magistrate Judge 
Lindsay cut down the scope of discovery 
substantially both temporally (limited to 
enforcement records dating from 2010 
to date) and in terms of subject matter 
(focusing on public accommodations 
cases), nonetheless leaving a substantial 
compliance burden and short deadlines. 
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A full analysis of the opinion would fall 
far outside the scope of our coverage 
(the Lexis print of the opinion runs on 
for 18 pages), which usually tends to 
focus on final decisions concerning 
contested merits issues rather than the 
details of discovery, although we did 
cover in rather more detail than might 
have been necessary the discovery 
battles over litigation contesting the 
Trump Administration’s policies on 
transgender military service, due to their 
significant impact on the merits of those 
cases. Much of the contested discovery 
in this case goes to the questions of 
the plaintiffs’ Artile III standing and 
ripeness rather than the merits, although 
the scope of broad casefile discovery 
is also intended to probe whether the 
county agency’s enforcement practices 
discriminate against defendants who 
are charged with discriminating 
based on their religious views, and 
contested interrogatory responses go 
to the question whether the legislature 
considered less restrictive alternatives 
in considering provisions that allegedly 
burden the religious beliefs of business 
owners by potentially requiring 
them to violate their consciences. 
The significance of this litigation is 
highlighted by the presence of amici: 
The Center for Religious Expression, 
Inc.; the ACLU; American United for 
Separation of Church and State, the 
Family Trust Foundation of Kentucky, 
and the U.S. Justice Department. 

MASSACHUSETTS – Bassam Awad felt 
he was being treated in a discriminatory 
manner by an instructor at Bunker Hill 
Community College, where he was 
taking a business management course 
with the instructor. Awad v. Cutone 
& Bunker Hill Community College, 
2021 U.S. Dist. LEXIS 160560 (D. 
Mass., Aug. 24, 2021). The opinion by 
Magistrate Judge Marianne B. Bowler’s 
explication of the pro se complaint is not 
ideally clear on all the specifics. Awad 
is identified in the opinion as a 48-year-

old former student at BHCC, alleging 
a violation under Mass G.L. ch. 151C, 
by discriminating against him based 
on his age, sexual orientation, creed, 
race, national origin, and disability. 
Apparently, Professor Cutone did not 
tolerate absenteeism, and Awad missed 
many classes. Despite receiving high 
marks on two writing assignments that 
he submitted, the professor assigned him 
a “zero” for every assignment he missed, 
and offered him the option that he would 
get a C- (barely passing) if he scored 
95% or higher on the final exam, but he 
claims he did not receive this offer from 
the professor until after the professor’s 
deadline to accept it had passed. The 
professor subsequently accused him 
of plagiarism on the two writing 
assignments on which he had received 
high marks, and so he was assigned an 
F for the course. He filed a complaint 
with the school’s affirmative action 
office and with the US Department of 
Education’s Office of Civil Rights, but 
OCR advised him it would investigate 
only his disability discrimination claim, 
not his claims of discrimination because 
of sexual orientation or age, and the 
OCR dismissed the disability charge 
after investigation, finding insufficient 
evidence. He also filed a complaint 
against BHCC with the Massachusetts 
Commission Against Discrimination. 
The federal court found a sovereign 
immunity bar to his federal claims 
against the College. As to the state law 
against discrimination in education, the 
court found that a private right of action 
under ch. 151[C] is available only to 
somebody who is “seeking enrollment” 
to an educational institution or who 
suffered discrimination as a person 
enrolled in a vocational training 
institution. Peculiar, that. Because Awad 
was enrolled as a student at the College, 
which is not a vocational educational 
institution, the court found that he was 
not among those statutorily accorded 
the right to bring a private action under 
151[C]. The court also found that the 
complaint failed to state a claim against 

Awad’s professor in his individual 
capacity, because the claims against 
him were brought under 151[C] and 
thus the action was not authorized by 
the statute. Another pro se civil rights 
litigant strikes out.

MISSISSIPPI – The wife of Reverend 
Charles Andrew Johnson, a United 
Methodist minister, who contracted HIV 
from her husband after he contracted 
it by engaging in sexual activity with 
men, could not hold liable either the 
Mississippi Annual Conference of the 
United Methodist Church (MUMC) 
or a female minister of the church 
who was a friend of her husband 
and who provided counseling and 
assistance to him upon learning of what 
happened, ruled the Supreme Court of 
Mississippi in Woodard v. Miller, 2021 
WL 3560224, 2021 Miss. LEXIS 206 
(August 12, 2021). However, the court 
held that a settlement agreement in the 
divorce proceeding between Kim Miller 
and Rev. Johnson, which purported to 
release each party of any claims against 
the other, did not bar the wife from 
suing her ex-husband in tort, finding 
that although he raised this defense in 
his answer to the complaint, he “then 
waited more than two and a half years 
to pursue his claim that Miller expressly 
released her claim against him in their 
divorce settlement. And even then, he 
merely joined MUMC’s motion for 
summary judgment, in which MUMC 
asserted Miller had released her 
claims against Johnson in their divorce 
settlement, absolving MUMC from any 
vicarious liability.” Johnson had argued 
that he was bound by a confidentiality 
provision of the settlement agreement, 
but the court pointed out that he could 
have submitted it “under seal for the 
circuit court’s in camera review,” and 
did not offer any explanation for why he 
didn’t pursue the release defense “much 
sooner that his September 2019 joinder 
of MUMC’s motion for summary 
judgement.” Under the circumstances, 

CIVIL LITIGATION notes



September 2021   LGBT Law Notes   33

wrote the court, it was not an abuse of 
discretion for the trial judge to find that 
Johnson had waived this defense. Miller 
was advancing novel theories of Church 
liability: that the Church should be held 
vicariously liable for the misbehavior of 
its minister, and that the Church could 
be held liable for failing to uncover her 
husband’s wrong-doing and warn her of 
the danger posed to her by engaging in 
sex with him. She premised her argument 
on assurances that she had received from 
a Church official that if she gave up her 
ambitions to obtain higher education 
and become a university professor 
– which would get in the way of her 
husband’s initial assignments as an 
itinerant new minister – then the Church 
would look out for the welfare of her 
and their children. She argued that the 
Church’s official statements excluding 
homosexuals from the ministry, and its 
policies of extreme vetting of ministerial 
candidates to identify and eliminate 
homosexuals, generated some sort of 
guarantee or duty to women marrying 
MUMC ministers that they wouldn’t 
incur the risks of being married to 
sexually active homosexual men. And 
she unsuccessfully argued that Rev. 
Susan Woodard owed her some sort of 
fiduciary duty arising from Woodard’s 
ministerial relationship with Miller’s 
husband. Wrote Justice James D. 
Maxwell II for the court: “While Miller 
has undoubtedly suffered a terrible 
wrong, the question before this Court 
on interlocutory appeal is whether she 
has established a wrong for which she 
can legally recover. After review, it is 
clear that Miller seeks to hold MUMC 
and Woodard legally accountable for 
failure to follow religious doctrine and 
procedure. Under the First Amendment, 
this Court has no authority to consider 
and enforce religious standards. Thus, 
MUMC and Woodard are entitled to 
summary judgment.” Justice Kenny 
Griffis dissented on the issue of waiver, 
noting that Johnson raised it in his 
answer to the complaint. “The majority 
offers no explanation or discussion of 

what is ‘timely and reasonable’ to raise 
and pursue the defense of release. With 
release, I would expect it to be reasonable 
for a defendant to be able to engage in 
discovery, to obtain documents, and to 
depose the plaintiff before they pursued 
the enforcement of the affirmative 
defense.” He argued that a decision cited 
by the court, which dealt with waiver in 
the context of an arbitration agreement, 
was not applicable in this case. 

NEW JERSEY – Milko Mateo, a former 
bus driver for First Transit, an Ohio 
corporation which had employed him 
to drive buses at Rutgers University in 
New Brunswick, N.J., filed this diversity 
suit in federal district court alleging 
wrongful (constructive) discharge and 
hostile work environment, both in 
violation of New Jersey law. In Mateo 
v. First Transit, Inc, 202 WL 3856288, 
2021 U.S. Dist. LEXIS 163106 (D.N.J., 
Aug. 27, 2021), District Judge Freda 
Wolfson denied motions to dismiss 
premised on untimeliness of filing and 
failure to state a claim. Pinpointing 
the date when accrual occurred in a 
constructive discharge case can be 
tricky, but Judge Wolfson fixed on a 
date that Mateo sent a notice to the 
employer declaring that he had been 
constructively discharged in light of the 
employer’s failure to assign routes for 
him to drive, making his claim timely. 
Wolfson had reported safety concerns 
and subsequently was denied routes; 
he alleged that the workplace was 
permeated with anti-gay language, and 
that the company retaliated against him 
for raising safety concerns and refusing 
to operate a vehicle he considered 
unsafe. The court found that he had 
alleged sufficient facts to support his 
causes of action. Mateo is represented 
by William Joseph Koy, Morristown.

NEW YORK – Students at Yeshiva 
University, an Orthodox Jewish 
university in New York City, sought 

formal recognition from the University 
for their organization called YU Pride 
Alliance, without success. They sued 
under the NY City Human Rights 
Law, alleging that Yeshiva as an 
educational institution is subject to the 
public accommodation provision’s ban 
on discrimination because of sexual 
orientation and sought a preliminary 
injunction, which they were denied 
on August 18 by New York Supreme 
Court Justice Lynn R. Kotler. YU Pride 
Alliance v. Yeshiva University, 2021 
WL 3666264 (N.Y. Sup. Ct., N.Y. Co.). 
Yeshiva University, moving to dismiss, 
argued that it is entitled to immunity 
under a provision of the law which 
defines “public accommodation” and 
states: “For the purposes of this definition 
. . . a religious corporation incorporated 
under the education law or the religious 
corporation law is deemed to be in its 
nature distinctly private.” Elsewhere the 
statute specifies that “distinctly private” 
organizations are not deemed to be 
public accommodations. The plaintiffs 
argued that the court should deal with 
Yeshiva as a large research university 
with a $500 million endowment and 
3,000 undergraduate students, not 
primarily a religious organization, but 
Justice Kotler was not willing to do so 
for purposes of deciding the motion 
for preliminary relief, which requires a 
finding of likely success on the merits. 
Furthermore, injunctive relief would 
not preserve the status quo but rather 
would give plaintiffs what they are 
ultimately seeking – formal recognition 
for their organization. Because the court 
denied the motion on this basis, “the 
court declines to consider the parties’ 
arguments as to whether Yeshiva 
should be exempted as a religious 
corporation based upon its religious 
character as moot to the application for 
a preliminary injunction.” In explaining 
why YU would not extend recognition 
to YU Pride Alliance, one university 
administrator said that “making an 
LGBTQ club formal would ‘cloud’ the 
issues being considered and sacrifice 
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real accomplishment.” The court 
converted YU’s motion to dismiss into 
a motion for summary judgment and set 
a hearing for October 19 (on Microsoft 
Teams) for arguments on the summary 
judgment motion.

NEW YORK – Leslie Mangene, employed 
by the Postal Service as a custodian 
at Empire State Plaza in Albany, was 
assigned to clean the ESP Post Office 
Daily. She identifies as a lesbian. She 
claims that two USPS mail clerks, Cheri 
Martinez and Carmella Axtman, on 
discovering that Mangene was a lesbian, 
began to complain about the cleanliness 
of the post office, and ultimately to lead 
a campaign of harassment against her, 
trying to get her fired. She complained 
to her supervisors, to no avail. She 
alleges that in response to complaints 
about her work, supervisors undertook 
an inspection and found the complaints 
to be unjustified. One supervisor told 
her to do her cleaning very earlier so she 
would not encounter the harassing clerks. 
She filed charges of hostile environment 
discrimination with the EEOC after 
numerous complaints to her supervisors 
failed to produce any results, and that 
the emotional distress generated by 
the harassment had caused her to take 
leave “for roughly 300 hours of time in 
which she could not physically perform 
her work due to Defendant’s failure to 
address the workplace harassment she 
was subjected to,” quoting from her 
complaint. In Mangene v. DeJoy, 2021 
WL 3662480, 2021 U.S. Dist. LEXIS 
155465 (N.D.N.Y., Aug. 18, 2021), 
Senior U.S. District Judge Thomas 
J. McAvoy granted the defendant’s 
motion to dismiss the complaint, on the 
ground that the factual allegations of 
the complaint fail to state that Mangene 
told her supervisors when complaining 
about the harassment that she believed 
it was because of her sexual orientation. 
In order for an employer to be held liable 
for a hostile environment because of a 
plaintiff’s sexual orientation allegedly 

created by co-workers of the plaintiff, 
the plaintiff must show that the employer 
knew or had reason to know that the 
co-workers were motivated by the 
plaintiff’s sexual orientation and failed 
to take action to correct the situation. 
Title VII is an anti-discrimination 
statute, not a general anti-harassment 
statute. “Because the Complaint does not 
allege that Plaintiff notified supervisory 
personnel that the harassment she 
complained of was motivated by sexual-
orientation motivation,” wrote Judge 
McAvoy, “and because none of the acts 
of harassment outwardly indicated that 
the conduct was so motivated, Plaintiff 
fails to present a plausible Title VII 
hostile work environment claim.” Since 
counsel for Mangene are listed with 
the court’s opinion, one wonders when 
she acquired counsel, since the court’s 
description of the factual allegations 
of her complaint sounds like a pro se 
complaint. In any event, apparently 
recognizing that the pleading flaws of 
the complaint might easily be corrected 
by an amended complaint, the court 
granted the motion to dismiss but 
also granted Mangene leave to file an 
amended complaint, suggesting that 
an amended complaint add a disparate 
treatment discrimination claim, “which 
was not clearly pled in the Complaint.” 
Counsel listed on the opinion are John 
D. Aspland and Michael Crowe, of 
Fitzgerald Morris Baker Firth PC, 
Glens Falls, NY. Senior District Judge 
McAvoy was appointed to the court by 
President Ronald W. Reagan. 

NORTH CAROLINA – Chip Futrell, a 
longtime employee of North Carolina 
State University who had been named 
Interim Vice Provost of Continuing 
Education in 2018 after the retirement 
of the Vice Provost, applied to the 
search committee for the open Provost 
position. He alleges that he successfully 
performed the duties of Vice Provost 
as well as those of his prior position 
simultaneously and was congratulated 

by the Provost for his accomplishment 
in doing so. Futrell is an out gay man 
in his 50s and was offered an interview 
for the position. After the interview, 
a member of the search committee 
told Futrell that he “killed it” in the 
interview, which Futrell interpreted as 
a positive sign. Ultimately, however, 
the search committee recommended 
three other candidates to the Senior 
Vice Provost, who was to make the 
decision, and he selected one of those 
three, a heterosexual man. Futrell filed 
suit in Wake County Superior Court on 
July 13, 2020, claiming he was denied 
the promotion because of his sexual 
orientation, invoking Title VII of the 
Civil Rights Act of 1964, which had 
been held by the Supreme Court just a 
month previously to encompass sexual 
orientation discrimination claims. 
The defendant removed the case to 
federal court and filed a motion to 
dismiss, which District Judge Louise W. 
Flanagan denied on August 10. Futrell 
v. North Carolina State University, 2021 
WL 3556636, 2021 U.S. Dist. LEXIS 
149722 (E.D. North Carolina). Judge 
Flanagan found that Futrell’s factual 
allegations, deemed true for purposes 
of the motion to dismiss, were sufficient 
to state an employment discrimination 
claim under Title VII. A key bit of 
evidence was uncovered during Futrell’s 
internal grievance, when the interview 
notes of one member of the search 
committee included a comment that 
Futrell was a “plugger,” which Futrell 
alleges is a derogatory slang term for 
a gay man who enjoys anal sex and 
was used as such by employees at the 
University. The defendants argued in 
their motion that plugger, as defined in 
the Oxford English Dictionary, has no 
sexual connotations, but for purposes of 
deciding the motion to dismiss, Judge 
Flanagan credited Futrell’s allegation. 
More significant was his assertion of his 
superior qualifications for the position, 
in terms of his experience and his past 
performance in administrative positions 
at the University. Futrell is represented 
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by Charles E. Monteith, Jr., Raleigh. 
Judge Flanagan was appointed to the 
court by President George W. Bush.

PENNSYLVANIA – George W. 
Krohmer, a gay man living with 
AIDS who was formerly employed by 
American Airlines in its Crew Resource 
Department, was terminated on July 22, 
2015, having begun with American in 
2007. In Krohmer v. American Airlines, 
2021 U.S. Dist. LEXIS 16233, 2021 WL 
3828150 (W.D. Pa., Aug. 27, 2021), Chief 
U.S. District Judge Mark R. Hornak 
granted American’s motion for summary 
judgement on Krohmer’s discrimination 
claims under Title VII, the Americans 
With Disabilities Act, and the Family 
and Medical Leave Act, as well an 
FMLA retaliation charge. However, 
the court denied American’s motion for 
summary judgment on retaliation claims 
under Title VII and the ADA. Krohmer 
had received frequent warnings about 
“unprofessional behavior” from 2009 
onwards, some of which involved his 
manner of dealing with both employees 
and contractors, but the “straw that 
broke the camel’s back,” so to speak, 
was a complaint by a woman who 
was a new scheduler and assigned 
to “shadow” Krohmer as part of her 
training. She complained that Krohmer 
had made inappropriate statements to 
her of a sexual nature, which led to an 
internal company investigation and 
ultimately to Krohmer’s discharge. 
The neutral investigator collected 
statements from numerous employees 
which tended to confirm Krohmer’s 
use of workplace-inappropriate sexual 
remarks to co-workers, and the woman 
who complained in this instance was 
deemed credible in light of this kind 
of evidence. Due to complications 
from AIDS, Krohmer had frequently 
applied for FMLA leave, which was 
always granted by the company without 
complaint. Not everybody knew that 
he had AIDS, although it was alleged 
that he had spoken freely about it with 

some of his co-workers. The decision 
to discharge him, found Judge Hornak, 
was solely made by Steve Holliday, the 
Director of Crew Resources, as to whom 
the court could find no evidence in the 
record to support an inference that 
Holliday was biased against Krohmer 
on account of his sexual orientation 
or medical condition. Krohmer’s 
documented disciplinary record (too 
many warning notices in his personnel 
file) overcame any contention that the 
company’s reliance on the disciplinary 
record, including the investigator’s 
report about his statements to his 
shadower, overcame his argument 
that the company’s stated grounds for 
his discharge were pretextual. On the 
other hand, Judge Hornak found that a 
jury could conclude that Holliday was 
motivated, at least in part, by Krohmer 
having filed several internal grievances 
and several EEOC charges, so that his 
retaliation claims under Title VII and 
the ADA remain in the case. Judge 
Hornak’s decision, 24 pages (including 
many textual footnotes) goes into great 
detail in analyzing every legal point 
raised for and against the summary 
judgment motions. His most striking 
finding from scouring the record is a lack 
of any evidence that the sole decision-
maker on the discharge, Holliday, had 
said or done anything indicating a bias 
against Krohmer on prohibited statutory 
grounds. But the tendency of employers 
to retaliate against employees who 
file frequent discrimination charges, 
especially when the employee goes 
beyond the internal grievance process 
to file with the EEOC, appears to show 
itself in this case, including in some 
remarks by Holliday about “problems” 
with Krohmer, thus the court’s 
refusal to grant summary judgment 
to the employer on the Title VII/ADA 
retaliation claims. One suspects that 
a monetary settlement may follow 
this ruling. Krohmer is represented by 
Gregory T. Kunkel of Pittsburgh. Judge 
Hornack was appointed by President 
Barack Obama. 

PENNSYLVANIA – Tahera Purnell, 
formerly a Correctional Sergeant with 
the Philadelphia Department of Prisons 
(DOP), filed discrimination, harassment 
and retaliation claims under Title VII, 
the Pennsylvania Human Relations 
Act, and the Philadelphia Fair Practices 
Ordinance, in the Philadelphia Court 
of Common Pleas. The city promptly 
removed the case to federal court 
and moved to dismiss, asserting that 
Purnell’s factual allegations were 
insufficient to state claims under 
Title VII or the state and local anti-
discrimination laws. Purnell v. City of 
Philadelphia, 2021 U.S. Dist. LEXIS 
153493, 2021 WL 3617161 (E.D. Pa., 
Aug. 16, 2021). Purnell is a lesbian. She 
had been in a relationship with another 
female Corrections officer, Roneisha 
Corbitt, whose mother is a Captain 
with DOP. Their relationship did not 
violate any DOP rules. The relationship 
between Purnell and Corbitt had ended, 
but Corbitt wanted to stay involved 
in Purnell’s family life – specifically, 
Purnell’s daughter’s life – so she 
“crashed” a birthday party for Purnell’s 
daughter and reportedly “started a 
scene.” “Afterwards,” wrote Chief U.S. 
District Judge Juan R. Sanchez, “Purnell 
learned Corbitt contacted the police 
concerning the incident at the party and 
subsequently filed a false workplace 
complaint against her. Purnell insists 
that she had no contact with the police 
during or after the altercation with 
Corbitt.” DOP requires its staff to report 
all contacts with the police. Corbitt 
reported the contact, but Purnell did 
not. Subsequently, DOP staff launched 
an investigation of Purnell for failing 
to report the police contact. The 
investigation was “conducted by friends 
of Corbitt’s mother, and it resulted in 
her termination.” Purnell filed charges 
with EEOC and the Pennsylvania 
Human Relations Commission, 
alleging discrimination because of 
her race and sex, specifically sexual 
harassment, sex discrimination, and 
retaliation. Judge Sanchez faulted her 
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factual pleading on all three claims 
and dismissed the complaint “without 
prejudice and with leave to amend.” On 
the sexual harassment allegations, the 
judge noted that Purnell did not allege 
that Corbitt sought sexual favors from 
Purnell or caused severe or pervasive 
harassment of her; only the one incident 
was mentioned. Purnell is represented 
by Timothy P. Creech, Philadelphia. 
Chief Judge Sanchez was appointed by 
President George W. Bush.

SOUTH CAROLINA – It is so refreshing 
to read a decision in a pro se transgender 
employment discrimination case where 
the judge denies the defendant’s motion 
to dismiss, despite the lack of “artful” 
pleading by the plaintiff. Binks v. US 
Tech Solutions, 2021 WL 2679697 (D. 
S.C., June 30, 2021). Hannah Binks, 
a transgender woman presenting as 
female, was hired by US Tech Solutions, 
a New Jersey-based corporation that 
supplies personnel to other companies. 
Binks was assigned to fill a position at 
Boeing in Charleston, South Carolina. 
When she reported to work there, a 
Boeing manager named Josh Blank told 
Binks that he “was expecting a woman.” 
Binks requested and received two days 
off for reasons not described in her 
complaint, but when she returned, she 
alleges, she was “called into the office 
and told to leave.” Binks claims that 
Blank said to her that “Boeing did not 
want your kind in Charleston,” and that 
she “was escorted out in front of my co-
workers and peers.” The next day, she 
received an email from Blank which 
stated, “Boeing doesn’t want your kind 
in Charleston.” When she contacted 
US Tech to tell what happened, they 
“immediately” fired her as well. She 
filed a discrimination charged with the 
EEOC, which issued her a right-to-sue 
letter, upon which she filed suit without 
obtaining legal representation, usually a 
fatal step. But her home-made complaint 
managed to survive a motion to dismiss, 
probable because her evidence of 

discriminatory intent in her firing was 
so blatant. A magistrate screened her pro 
se complaint and recommended denying 
the motion to dismiss, and District 
Judge David C. Norton, rejecting the 
defendants’ three arguments in support 
of dismissal, accepted the report and 
denied the motion. First defendants 
claimed that because of a discrepancy 
in dates between the EEOC charge form 
and the complaint, the case should be 
dismissed based on failure to exhaust 
administrative remedies. No dice. “The 
court finds that this brief temporal 
discrepancy – in the ballpark of 17 days 
– does not render Binks’ EEOC charge 
and her discrimination claim unrelated,” 
since they basically said the same thing 
in substance. Furthermore, as per 4th 
Circuit precedent, Title VII pleading is 
notice pleading, so it is enough that the 
complaint gave notice to the employer 
of the substantive discrimination claim 
the plaintiff was asserting. Second, 
defendant argued that the claim failed 
to allege a prima facie case, but 
Judge Norton found that defendant 
“misunderstands the law.” Prima facie 
case is relevant at the summary judgment 
stage, but not at the motion to dismiss 
stage in a notice-pleading jurisdiction 
such as the U.S. federal district courts. It 
is enough for her to “give the defendant 
fair notice of what the claim is and 
the grounds on which it rests.” “The 
complaint, while ‘not artfully pled,’ 
contains allegations clearly indicating 
that US Tech discharged Binks based 
on her status as a transgender woman.” 
And that’s enough to give notice. In 
addition, defendants asserted that Binks 
inappropriately cited the New Jersey 
Law Against Discrimination, although 
she was discharged in South Carolina 
at the Boeing plant. Wrong again!! US 
Tech was her employer and fired her, 
presumably because she got herself 
discharged at Boeing so quickly, but 
her beef is with US Tech, a New Jersey-
headquartered corporation. “Although 
the complaint clearly alleges that Binks 
was ‘told to leave’ by Boeing in South 

Carolina,” wrote Judge Norton, “it does 
not allege where she was discharged 
by US Tech. Because Binks alleges 
that she worked for Boeing in South 
Carolina but was employed by US Tech 
in New Jersey, it is unclear where the 
harm occurred. Accordingly, construing 
Binks’ complaint liberally [as required 
with pro se plaintiffs], the court agrees 
with the R&R that dismissal of the 
claim is inappropriate.” Judge Norton, 
appointed by President George H.W. 
Bush, is a former chief judge of the New 
Jersey district court.

TENNESSEE – Plaintiff Maddie 
Singer, a transgender woman, sues the 
University of Tennessee Health Sciences 
Center under Title VII of the Civil 
Rights Act of 1964 over the non-renewal 
of her year-to-year contract as a faculty 
member of the College of Dentistry, 
claiming discrimination because of her 
gender identity, in Singer v. University 
of Tennessee Health Sciences Center, 
2021 WL 3412445, 2021 U.S. Dist. 
LEXIS 145887 (W.D. Tenn., Aug. 
4, 2021). Senior District Judge Jon 
P. McCalla denied the defendant’s 
motion for summary judgment, finding 
that there were disputed issues of 
material fact as to various elements 
of the pleading requirements that 
precluded summary judgment. Singer 
began working as a volunteer in 2002, 
eventually transitioning to part-time and 
full-time paid status, and was appointed 
a non-tenure track Instructor as well as 
the Director of Anaplastology in 2015, 
the same year in which she undertook 
gender transition. A few years later, a 
new Dean was appointed to head the 
College of Dentistry and decided not 
to renew Singer’s contract. In internal 
documents, Dean Covington asserted 
this was a business decision, but when 
the doctors who headed her department 
met with Singer to tell her about the 
non-renewal, they said it had to do with 
the fact that she did not have a Master’s 
degree as required by the by-laws of 
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the College. Singer pointed out that two 
cisgender female faculty members who 
did not have Master’s degrees but who 
were working toward obtaining one 
were employed by the College, and that 
Singer would enter a Master’s degree 
program to keep her job, but the response 
was that “issues with billing were also 
a reason for not renewing her contract, 
and that the Dean might be willing to let 
her remain at a reduced salary without 
faculty position or office.” She was 
discharged on June 15, 2018. In its s.j. 
motion, the College claimed she was not 
qualified for the job due to her lack of 
a Master’s degree, but the court found 
that Singer’s response to this created 
a genuine factual issue. Among other 
things, the College’s by-laws description 
of degree qualifications described them 
as “guidelines” rather than requirements. 
And, there was testimony in the s.j. 
record from doctors on the faculty 
that Singer was very well qualified by 
experience and her prior education 
for the position she was filling. There 
were no complaints about the quality 
of her work. There was also sufficient 
evidence in the record to suggest that 
the reasons articulated for Singer’s 
non-renewal were pretextual, which 
would tend to bolster her contention 
that her gender identity was a cause for 
Dean Covington’s decision, especially 
given his deposition testimony that 
“this wasn’t a degree matter. It was a 
needs of the college matter.” “In the 
instant case,” wrote Judge McCalla, 
“Singer has pointed to sufficient factual 
evidence such that a reasonable fact-
finder could conclude that UTHSC, 
through Dr. Covington, was motivated 
by a discriminatory animus. Singer 
highlights deposition testimony from 
Dr. Hottel, who testified to various 
decisions made by Dr. Covington, 
including the removal of Singer’s 
prosthetic models in the dean’s suite 
and the reversion of a gender-neutral 
bathroom to a single-gender facility, to 
support the allegation of discriminatory 
animus. Because a reasonable fact-

finder would have a factual basis to 
find that UTHSC’s proffered reasons 
for Singer’s non-renewal were merely 
pretext for Title VII discrimination, 
summary judgment is denied.” Singer 
is represented by Alan G. Crone, Laura 
Ann Elizabeth Bailey, Catherine Carter 
Walsh, and Amanda M. Garland, of 
the Crone Law Firm PLC, Memphis. 
Senior Judge McCalla was appointed 
by President George H.W. Bush and was 
formerly chief judge of the district court. 

TENNESSEE – The world turned upside 
down? The Trump Administration 
issued numerous regulations, rules, 
guidelines, and formal interpretations 
reversing policies of the Obama 
Administration, frequently in blithe 
disregard of the requirements of 
the Administrative Procedure Act 
(APA) or of contrary federal court 
decisions, and in many cases the federal 
courts then ruled that the Trump 
Administration’s actions were invalid. 
Now a collaboration of twenty red-state 
Attorneys General, led by Tennessee’s 
Herbert H. Slatery III, have turned the 
tables, filing a lawsuit in the federal 
district court in Knoxville, contending 
that the Biden Administration is guilty 
of the same sin by the president’s Day-
One Executive Order (EO 13,988, 86 
Fed. Reg. 7023-25), instructing federal 
agencies that enforce sex discrimination 
laws to adjust their regulations, rules, 
guidelines and formal interpretations 
to follow the Supreme Court’s ruling in 
Bostock v. Clayton County, 140 S. Ct. 
1731 (2020), that discrimination because 
of sexual orientation or gender identity 
is necessarily discrimination because 
of sex. The 14-count complaint seeks 
declaratory and injunctive relief against 
all of the Biden Administration’s actions 
incorporating the reasoning of Bostock 
to go beyond the narrow holding that 
the plaintiffs contend was issued by the 
Supreme Court in that decision. Bostock 
was a consolidation of three cases in 
which employees alleged they had been 

discharged because of their gender 
identity or sexual orientation in violation 
of Title VII of the Civil Rights Act of 
1964. The 6-3 Court majority ruled 
that discharging somebody because 
of their sexual orientation or gender 
identity was necessarily discharging 
them because of their sex, based on a 
literalistic reading of the text of Title 
VII that eschewed reliance on legislative 
history, and Justice Neil Gorsuch’s 
opinion for the Court disclaimed 
deciding any other issues or interpreting 
any other statutes. In this new complaint 
in State of Tennessee et al. v. United 
State Department of Education et al., 
Case No. 3:21-ev-00308 (E.D. Tenn., 
filed August 30, 2021), the plaintiffs 
argue that applying Bostock to Title 
IX of the Education Amendments of 
1972, Section 1557 of the Affordable 
Care Act, the Housing Discrimination 
Act, and other statutes banning sex 
discrimination, could not be formally 
done by federal agencies without going 
through the procedural mechanisms of 
the APA. They argue that in Bostock 
the Court was only ruling on discharges 
under Title VII, that any variation in 
wording between Title VII and the 
other statutes could produce a different 
interpretation, and that the Equal 
Employment Opportunity Commission 
had gone way beyond Bostock in 
the guidance that it published at the 
direction of its Chair (without a vote of 
the full Commission) extending Bostock 
beyond discharges to issues such as 
hiring, assignments, promotions, use of 
single-sex facilities, pronouns, etc. As 
one would expect, the complaint puts 
no weight on the fact that lower federal 
courts in more than a year since Bostock 
had repeatedly applied its interpretation 
to other federal sex discrimination 
statutes and placed great weight on 
“eleventh hour” rules promulgated 
by the Trump Administration in the 
weeks leading up to the inauguration 
of President Biden, seeking to “lock 
in” the narrow view of Bostock. It will 
be interesting to see what happens in 

CIVIL LITIGATION notes



38   LGBT Law Notes   September 2021   

this case. The plaintiffs’ strategy, if 
they are denied preliminary injunctive 
relief in the lower courts, is probably to 
get this case up to the Supreme Court 
as fast as possible with interlocutory 
appeals seeking a place on the infamous 
“Shadow Docket” in hopes that the 
super-charged conservative majority 
might use this case as a mechanism to 
minimalize the application of Bostock 
as a seminal precedent. Five of the six 
members of the Bostock majority are 
still on the Court, but who knows? The 
case is pending before U.S. District 
Judge Charles E. Atchley, Jr., who 
was nominated by President Trump in 
September 2020, was approved by the 
lame-duck Republican Senate majority 
after the election, when Senator 
Mitch McConnell was pushing to get 
all of Trump’s pending nominations 
confirmed before the end of the Senate 
session (at a time when it was unclear 
whether the Democrats would achieve 
a working majority in the next session), 
and took the bench in December 2020. 
One source identifies Judge Atchley as 
an apolitical career prosecutor (both 
state and federal) whose nomination 
was considered non-controversial, but 
the Senate vote on his confirmation was 
54-41. Any predictions how he will rule 
on a motion for preliminary injunctive 
relief?

TENNESSEE – On May 14, 2021, 
Tennessee Governor Bill Lee signed 
the School Facilities Law, which 
went into effect on July 1. The Law 
requires schools to make “reasonable 
accommodations” for public school 
students who do not want to use restroom 
or changing facilities consistent with 
their “biological sex” (i.e., sex as 
identified at birth) by providing for their 
use either a “single-occupancy restroom 
or changing facility” or access to an 
employee restroom or changing facility, 
but not to allow them to use facilities 
“designated for use by members of 
the opposite sex while persons of 

the opposite sex are present or could 
be present.” Abandoning legislative 
circumlocution and unwillingness to 
explicitly acknowledge the reality of 
transgender or non-binary youth in 
the statute, the measure was clearly 
intended to deny transgender or non-
binary youth the right to use facilities 
that they preferred to use consistent 
with their gender identity. The first day 
of the school year would be on August 
5. On August 2, two sets of parents 
filed suit against the Governor and 
other state officials on behalf of their 
children, and immediately moved for 
a court order temporarily restraining 
the defendants from taking any action 
to enforce the law while this case is 
pending, and permitting their children 
to use the multi-occupancy facilities in 
their schools “that correspond with their 
gender identity, rather than their gender 
as assigned at birth,” and similarly 
with respect to “multi-occupancy 
sleeping quarters while attending a 
public school-sponsored activity . . . ” 
In A.S. v. Lee, 2021 U.S. Dist. LEXIS 
146899, 2021 WL 3421182 (M.D. Tenn., 
Aug. 5, 2021), U.S. District Judge Eli 
Richardson denied the motion on the 
basis of laches. The judge explained 
that the filing of the motion just days 
before the beginning of the school year 
prejudiced the defendants and put the 
judge in the position of having to rule 
on a host of issues in order to make 
the findings necessary for the grant of 
temporary injunctive relief. He noted 
that the lawsuit and motion could have 
been filed at any time after the law was 
signed or went into effect. For example, 
he wrote that the first part of the test for 
a T.R.O., likelihood of success on the 
merits, “would have been (and may yet 
prove to be, in the preliminary injunction 
context) quite involved. Indeed, the 
State Defendants have raised not only 
merits-based defenses, but also multiple 
defenses (including alleged sovereign 
immunity, lack of standing, and lack 
of ripeness) that are not merits-based 
and thus have not been addressed by 

Plaintiffs. Under these circumstances,” 
he continued, “the Court was not well-
situated to opine (even preliminarily, 
under a ‘likelihood’ standard) on the 
merits of Plaintiffs’ claims prior to 
August 5.” Counsel for plaintiffs listed 
with the courts August 5 opinion include 
Tricia Herzfeld, Branstetter, Stranch 
& Jennings, PLLC, Nashville, TN, 
Adam S. Lurie, Andreane Reynolds, 
Andrew Pak, Erez Liebermann, Jason 
Starr, Kunal Kanodia, Rebecca Zeldin, 
Sarah Warbelow, Sean Mooney. Judge 
Richardson was appointed to the court 
by President Donald J. Trump. 

TENNESSEE – U.S. District Judge 
Travis R. McDonough granted a motion 
by Knox County Board of Education 
and co-defendants to dismiss a lawsuit 
brought by the Administrators (parents) 
of William Bannister, a teenager who 
killed himself while a sophomore at 
Farragut High School. Bannister v. 
Knox County Board of Education, 
2021 WL 2685193 (E.D. Tenn., June 30, 
2021). Judge McDonough recounts the 
allegations of the amended complaint, 
relating the sad story of a gender non-
conforming boy who was perceived as 
gay, not least because he befriended gay 
students and loudly defended the right of 
transgender students to access facilities 
consistent with their gender identity, 
while dressing and grooming in a way 
that might be described as “distinctive” 
and “unique.” He allegedly suffered 
discriminatory treatment at the hands 
of high school authorities, wrote an 
essay as part of an English assignment 
that had clear signs of suicidal ideation, 
and shot himself in the basement of his 
home. School officials never notified 
his parents about the essay, although 
they saw a draft he had discarded at 
home. His parents, co-administrators 
of his intestate estate, sued the school 
district on a variety of state law claims 
in state court. By mentioning a violation 
of their son’s constitutional rights in 
the complaint, they seemed to open 

CIVIL LITIGATION notes



September 2021   LGBT Law Notes   39

the door to removal to federal court, 
but there they moved to remand to 
state court, averring that they did not 
mean to make federal claims and that 
references to unconstitutional treatment 
referred to the Tennessee constitution. 
The federal court sent the case back 
to state court, where plaintiffs filed an 
amended complaint (after a change of 
counsel) that did assert federal claims, 
but without great specificity. This time 
removal was upheld by the district court. 
However, in light of the time that had 
gone by since the last incidents cited 
in the complaint, Judge McDonough 
concluded that all the state and federal 
claims in the amended complaint were 
time-barred, and granted defendants’ 
motion to dismiss. Plaintiffs are 
represented by Arthur F. Knight, III, 
of Taylor & Knight, Knoxville. Judge 
McDonough was appointed by President 
Barack Obama.

TEXAS – Marlene Stollings, who was 
fired from her job as head women’s 
basketball coach at Texas Tech 
University, a state school, sued for 
breach of contract, fraud, fraudulent 
inducement, specific performance, 
violation of constitutional rights under 
42 USC sec. 1983 (Equal Protection), 
and sex discrimination and retaliation 
under Title VII and Title IX. In Stollings 
v. Texas Tech University, 2021 U.S. 
Dist. LEXIS 160287, 2021 WL 3748964 
(N.D. Tex – Lubbock Div., Aug. 25, 
2021), U.S. District Judge James Wesley 
Hendrix granted in part and denied in 
part the defendants’ motion to dismiss. 
State law claims against the Athletic 
Director of the University, Kirby Hocutt, 
were dismissed on sovereign immunity 
and Texas Tort Claim Act grounds, and 
federal statutory claims against Hocutt 
were dismissed on the basis that only 
the employer institution, not individuals, 
can be sued under Title VII and IX. The 
court found that immunity barred the 
42 USC 1983 claims because Stollings 
was seeking only monetary relief, not 

injunctive relief. Thus, the case was 
whittled down to Title VII and Title IX 
claims against Texas Tech. Stollings 
claimed that women and LGBT people 
at Tech were subjected to discriminatory 
treatment, most specifically inferior 
compensation and status. As to 
retaliation, she claimed to have incurred 
the wrath of the Athletic Director due 
to her part in claims of misconduct in 
violation of Title IX by another member 
of the coaching staff. The defendants 
tried to eliminate her sexual orientation 
claims by arguing that the Bostock 
decision by the Supreme Court did not 
create a new protected class under Title 
VII, and also sought to have dismissed 
her employment related claims under 
Title IX, arguing that federal precedents 
limited employment-related claims 
by University employees to Title VII. 
Cutting through much underbrush, Judge 
Hendrix agreed with Tech that Bostock 
did not create new protected classes, but 
rather that it made sexual orientation 
discrimination claims cognizable under 
Title VII as a matter of interpretation 
of the ban on discrimination because of 
sex. While dismissing any employment 
discrimination claims under Title IX 
based on the sex or sexual orientation 
of the plaintiff, the court observed 
that her claim of retaliation under 
Title IX could be pursued, as the 
retaliation claim was not based on her 
sex or sexual orientation but rather on 
her protected activity in connection 
with the Title IX claims against her 
colleague. Thus, although the focus of 
her lawsuit is narrowed, the heart of it 
survives. Stollings is represented by 
Angelique Weaver of Mayfield Law 
Firm, Lubbock; Joseph Mark Parsons 
and Tod Mayfield, of Mayfield Rahlfs 
Weaber & Parsons, Amarillo; and Peter 
R. Ginsberg, of Moscowitz & Book 
LLP, New York. Judge Hendrix was 
originally nominated for the district 
court by President Barack Obama, 
but the Senate did not vote on his 
nomination. He was renominated by 
President Donald J. Trump. 

VIRGINIA – On August 26 the ACLU 
announced that their client, Gavin 
Grimm, was awarded $1.3 million in 
final settlement of his litigation against 
the Gloucester County (Virginia) School 
Board over the issue of restroom access 
for transgender students. The litigation 
resulted in a ruling by the 4th Circuit, 
denied review by the Supreme Court, 
that the school board’s policy violated 
Grimm’s rights under both Title IX of 
the Education Amendments of 1972, 
and the Equal Protection Clause of the 
14th Amendment of the Constitution. 
Grimm v. Gloucester County School 
Board, 972 F.3d 586 (4th Cir., 2020), 
cert. denied, 2021 WL 2637992 
(Mem). This was the first major federal 
appellate ruling confirming the rights 
of transgender students under Title IX. 
In light of that, it is interesting that the 
11th Circuit just days earlier vacated 
a transgender student’s victory for 
rehearing en banc in Adams v. School 
Board of St. Johns County (Florida), 3 
F.4th 1299 (11th Cir., 2021), vacated for 
rehearing en banc, 2021 WL 3722168 
(8/23/2021), as to which seem more in 
separate article above.

WASHINGTON – In Percival v. Poon, 
2021 U.S. Dist. LEXIS 144252, 2021 
WL 3288132 (W.D. Wash., Aug. 2, 
2021), Ina Percival is suing her former 
registered domestic partner, Laina Poon, 
under the Electronic Communications 
Privacy Act of 1986, 18 U.S.C. sections 
2510-23, based on allegations that a 
month after the women separated, “Ms. 
Poon audio recorded Ms. Percival in her 
home and pushed her into a closet and 
forced her to stay there by threatening to 
publish the audio recording and to harm 
her and their children. The next day, Ms. 
Poon allegedly disseminated an edited 
version of the recording that reflected 
poorly on Ms. Percival” (quoting from 
the Background section of the opinion 
by District Judge John C. Coughenour). 
These alleged actions by Poon apparently 
related to the custody dispute regarding 
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the couple’s children. The complaint 
also asserts eight state law statutory 
and tort claims. The original complaint 
was dismissed for pleading deficiencies 
as to the federal claim (thus destroying 
federal jurisdiction), so the court did not 
analyze the state law claims in its earlier 
ruling. The August 2 ruling addresses 
an amended complaint, which the court 
finds cured the pleading deficiencies of 
the original complaint as to the federal 
claim, so the court proceeded to analyze 
the supplementary state law claims. 
Some of them survived this renewed 
motion to dismiss, others were rejected 
for pleading deficiencies or for not being 
sufficiently related to the facts relevant 
to the federal claim. Significantly, the 
court refused to dismiss an intentional 
infliction of emotional distress claim. 
Percival is represented by Edward C. 
Chung, or Chung Malhas & Mantel 
PLLC, Seattle. Poon is represented 
by Noah Christian Davis, of In Pacta 
PLLC, Federal Way, Washington. 

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

U.S. COURT OF APPEALS, 4TH 
CIRCUIT – In a 2-1 decision, a 4th 
Circuit panel vacated the death sentence 
of convicted capital murderer Sammie 
Louis Stokes, finding that the defense 
counsel’s failure at the sentencing 
stage to introduce important mitigating 
evidence constituted ineffective 
assistance of counsel. Stokes v. Stirling, 
2021 WL 3669570 (Aug. 19, 2021). 
According to the opinion for the panel 
majority by Chief Judge Roger Gregory, 
Stokes had a horrific childhood, 
including parents who were “serious 
alcoholics” who were separated from 
his birth. He didn’t even meet his 
mother until he was four years old, 
and didn’t meet his sister until he went 
to live with his mother when he was 
five. His mother lived with a man who 
was abusive to the children, sexually 

assaulting the sister and beating Stokes. 
The children were occasionally left with 
their grandmother, who ran a “liquor 
house and brothel out of her home.” 
Stokes’ father collapsed and died on the 
front lawn when Stokes was nine, and 
he saw the body. His mother died when 
he was 13; Stokes witnessed her, “on 
the couch, intoxicated, as she fell into 
a coma and then died.” The children 
then ended up living with their abusive 
stepfather for a while. Stokes himself 
had been sexually abused by a babysitter 
starting around age 11, had gotten two 
women pregnant by the time he was 15, 
and then formed a relationship with a 
ten-year-older woman whom he married 
but subsequently was convicted of 
assaulting, twice. While in prison, he had 
as cellmate a man whose mother wanted 
to murder his wife to get custody of her 
grandchildren. When he was released 
from prison, Stokes plotted with the 
grandmother and helped carry out the 
murder of the wife and was sentenced to 
death by the jury. Trial defense counsel 
wanted to introduce much evidence 
about Stokes’ childhood, including 
psychological testimony, as well as the 
fact that he was living with HIV, but he 
vetoed use of this evidence. The only 
mitigation evidence offered was from 
a retired prison warden, who opined 
that Stokes “does not demonstrate the 
behaviors of being a predator” and 
did not demonstrate an “unusual” 
risk of harm in prison. Judge Gregory 
describes this witness as “unprepared 
and counterproductive.” On the other 
hand, the prosecution presented plenty 
of evidence of aggravating factors, and 
the jury quickly reached its verdict. 
Stokes unsuccessfully sought post-
conviction review with attorneys 
appointed by the court, and the South 
Carolina Supreme Court and U.S. 
Supreme Court denied review in 
his case. The state set an execution 
date, but it has been on hold since he 
filed his habeas corpus petition. “We 
conclude that postconviction counsel 
were ineffective,” wrote Judge Gregory, 

“providing good cause for Stokes’s 
procedural default of such a claim. On 
the merits, we find that trial counsel’s 
failure to adequately investigate 
and present personal evidence 
was objectively unreasonable and 
prejudicial. We reverse the district court 
order dismissing Stokes’s petition and 
remand for issuance of the write unless 
the State grants resentencing. Judge 
Gregory was appointed by President 
Bill Clinton, then had his appointment 
renewed by President George W. Bush 
when it had lapsed with the new session 
of the Senate. The dissenting judge, A. 
Marvin Quattlebaum, was appointed by 
President Donald J. Trump. He found 
that defense counsel at trial had made 
reasonable strategic decisions about 
how to handle the sentencing phase, and 
that “the record does support the district 
court’s conclusion [in this habeas 
corpus proceeding] that even if we are 
to conclude that their representation 
was deficient, Stokes faced no prejudice 
because of the overwhelming and 
horrific aggravating evidence before 
the jury.” The District Judge, R. Bryan 
Harwell, was appointed by George W. 
Bush.

U.S. COURT OF APPEALS, 8TH 
CIRCUIT – In United States v. 
Thomason, 2021 U.S. App. LEXIS 
23230, 2021 WL 3415024 (Aug. 5, 
2021), the Court of Appeals rejected an 
argument by Shawn Kelly Thomason, 
who pleaded guilty to one count of 
interstate stalking and was sentenced 
to 45 months imprisonment followed by 
a three-year term of supervised release 
and an order of restitution to the victim, 
that misgendering by the court rendered 
the sentencing defective. Thomason, 
claiming to have been diagnosed with 
gender dysphoria, requested the court 
during the course of the proceedings 
that all parties refer to Thomason 
using neutral pronouns instead of the 
male pronouns that had been used 
up to that point in the case. The letter 
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from defense counseling making this 
request, however, referred to Thomason 
as “he” and said that “for the sake of 
clarity,” the defendant’s objections to 
the draft report on restitution “may use 
the masculine pronouns.” It seems that 
Thomason continued to be referred 
to using masculine pronouns during 
the restitution hearing and in court 
documents. 8th Circuit Judge Steven 
Colloton, writing for the panel that 
rejected Thomason’s appeal, explained: 
“As the filings in this case illustrate, 
clarity suffers and confusion may follow 
when legal writing refers to a single 
individual as ‘they,’ especially when the 
materials advert to other actors who are 
naturally described as ‘they’ or ‘them’ in 
the traditional plural. Even after defense 
counsel’s letter to the probation office, 
Thomason’s sentencing memorandum 
used masculine pronouns in some 
instances.” Judge Colloton also noted 
that defense counsel made no objection 
on the record when Thomason was 
referred to as “he” during the restitution 
hearing. The court rejected Thomason’s 
contention that misgendering him by 
the prosecution justified vacating the 
sentence. Thomason had also objected 
to an item of evidence, women’s 
attire found in Thomason’s car by the 
policy, that was touted as evidence of 
Thomason’s alleged plan to abduct the 
woman he was stalking. Thomason 
claimed that this overlooked the gender 
dysphoria diagnosis and Thomason’s 
practice of occasionally wearing 
women’s attire. But the court noted that 
the clothing in Thomason’s car was 
sized to the victim, not to Thomason! 
And the clothing as evidence was not the 
basis of Thomason’s conviction, since 
Thomason pled guilty to the stalking 
charge. Thomason was pro se on appeal 
counsel were also listed on the 8th Circuit 
opinion – David J. Kramer, Kramer Law 
Firm, Novi, MI; and Liisa R. Speaker, 
Speaker Law Firm, Lansing, MI – as 
well as amicus support from the ACLU. 
Judge Colloton was appointed to the 8th 
Circuit by President George W. Bush.

ARIZONA – In Greene v. Shinn, 2021 
U.S. Dist. LEXIS 153240, 2021 WL 
3602857 (D. Ariz., Aug. 13, 2021), 
U.S. District Judge John C. Hinderaker 
found that the Arizona Supreme Court 
committed an error in reviewing the 
death sentence imposed on Beau John 
Greene, who was convicted by a jury 
for the murder of Roy Johnson, a music 
professor at the University of Arizona. 
At trial, Greene attempted to use a gay 
panic defense, contending that Johnson 
had asked Greene to perform oral sex 
on him and then touched Greene’s 
knee when Greene demurred, which 
the defense characterized as an attack 
by Johnson. Greene claimed that he 
“snapped” and bludgeoned Johnson with 
his fists, leaving him to die, but going 
back to take Johnson’s wallet. There 
were holes in his story, not least that 
the coroner testified that Johnson was 
bludgeoned with a blunt object, and that 
forensic evidence at the scene suggested 
that Greene had taken the wallet, not 
gone back to retrieve it, tending to 
support the prosecution’s case that 
Greene committed the murder to steal 
money from Johnson. The prosecution 
presented evidence from Prof. Johnson’s 
wife and faculty colleagues generally 
refuting the idea that Johnson was 
sexually interested in men and would 
have engaged in the conduct described 
by Greene. Johnson’s wife testified that 
she “laughed out loud” when she heard 
Greene’s allegations about her husband’s 
actions, testifying that he was “a man of 
great honor and integrity, of great moral 
principle, of deep, abiding faith,” and 
that he was as “devoted to me as I was 
to him.” She claimed there were “no 
secrets” between them and she knew 
him well enough “to know whether he 
had a secret side to him as was described 
in court.” The Arizona Supreme 
Court upheld the conviction and death 
sentence, but in this habeas corpus 
proceeding, premised on an argument of 
ineffective assistance of counsel, which 
was complicated by developments in the 
law concerning the role of mitigating 

evidence on sentencing while the 
case was on appeal, Judge Hinderaker 
concluded that the Arizona Supreme 
Court erred in its capital sentencing 
analysis with respect to the mitigating 
evidence presented during sentencing, 
which included evidence that Greene 
was raised by a rabidly homophobic 
father and had been the victim of sexual 
molestation by a man when Greene 
was 13 years old, among various other 
mitigating factors. The judge ruled that 
Greene’s petition for habeas corpus 
would be granted unless the State of 
Arizona, within 120 days of entry of 
judgment, initiated proceedings either 
to correct the constitutional error in the 
death sentence or vacated the sentence 
imposed a lesser sentence “consistent 
with the law.” Judge Hinderaker was 
appointed to the district court by 
President Donald J. Trump.

CALIFORNIA – The California 2nd 
District Court of Appeal corrected an 
obvious error by Los Angeles County 
Superior Court Judge Craig Richman 
in People v. Diaz-Camacho, 2021 Cal. 
App. Unpub. LEXIS 5469, 2021 WL 
3732701 (Aug. 24, 2021). The jury 
convicted Miguel Diaz-Camacho of 
assault with intent to commit rape and 
attempted forcible rape. Justice Dorothy 
C. Kim described the incident, in 
which Diaz-Camacho chased a woman, 
knocked her down, and was preparing to 
rape her when “a couple in a nearby car 
interceded.” As some California trial 
judges seem to reflexively do, judging 
by the number of such cases we’ve seen 
over the years, Judge Richman imposed 
a sentence that required the defendant 
to undergo “an AIDS test,” as well as 
imposing distinct prison terms for each 
of the counts on which Diaz-Camacho 
was convicted. On appeal, Diaz-
Camacho contested both the multiple 
convictions and sentences arising from 
the same incident as well as the “AIDS 
Test” order. As to the former, the court 
agreed with the defendant that the trial 
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court erred because attempted forcible 
rape is a lesser included offense of 
assault with intent to commit rape, 
so the conviction and sentence for 
attempted forcible rape was reversed, 
leaving only the conviction for assault 
with intent to commit rape. As to the 
“AIDS test” order, the state agreed 
with the defense that the order was not 
appropriate, since the offenses charged 
are not on the statutory list for which 
HIV-testing of convicted defendants 
is authorized, and the relevant statute, 
Penal Code Sec. 220(a)(2) requires a 
court to find that the conduct for which 
the defendant was convicted placed the 
victim at risk for HIV transmission to 
justify ordering an “AIDS test.” And 
that makes sense, because the facts 
do not suggest that Diaz-Camacho 
penetrated the victim with his penis or 
engaged in any other conduct that would 
expose the victim to HIV infection if he 
happened to be infected. The court of 
appeal appointed Daniel G. Koryn to 
represent the defendant on this appeal. 
The opinion does not indicate whether 
Diaz-Camacho had counsel at trial. 

CALIFORNIA – Elija Lee Miller, a pro 
se prisoner, who had been convicted in 
state court of a sex crime, brought a 42 
U.S.C. section 1983 civil rights action 
against the witnesses against him, San 
Bernardino County, and the State of 
California. Miller v. State of California, 
2021 WL 3883914 (E.D. Cal., Aug. 31, 
2021). According to the short opinion 
by U.S. Magistrate Judge Dennis M. 
Cota, who was assigned to screen the 
pro se complaint before service on the 
defendants, Miller is claiming that he 
was wrongly convicted of sex crimes 
on the testimony of a man with whom 
he had sexual relations and the man’s 
mother, who he claimed testified against 
him because of anti-gay bias. “Plaintiff 
claims he was falsely accused of sex 
acts and that has resulted in him being 
‘labeled as a sex offender.’” He also 
alleges that the county and the state are 

“liable for false imprisonment ‘with no 
actual facts,’” and that “’the entire legal 
system’ has falsely convicted him.” His 
original federal complaint named only 
the county and state as defendants, and 
Judge Cota had dismissed it on grounds 
of governmental immunity under 
the 11th Amendment. The amended 
complaint also named three individual 
defendants (but failed to allege any 
facts concerning the third), adding the 
allegations described above concerning 
the first two. “Where a Sec. 1983 action 
alleges claims which, if successful, 
would necessarily imply the invalidity 
of the prisoner’s underlying conviction 
or sentence,” wrote Cota, “such a 
claim is not cognizable under Sec. 
1983 unless the conviction or sentence 
has first been invalidated on appeal, 
by habeas petition, or through some 
similar proceeding.” In this case, Miller 
has “not alleged any facts to show he 
obtained a favorable termination with 
respect to his underlying conviction 
such that current civil rights claims 
could proceed.” 

MICHIGAN – In People v. Rogers, 2021 
Mich. App. LEXIS 4765, 2021 WL 
3435544 (Mich. Ct. App., Aug. 5, 2021), 
ruling on remand from the Michigan 
Supreme Court, see 506 Mich. 949, 
950 N.W. 2d 48 (2020), the Court of 
Appeals of Michigan held that Wayne 
Circuit Court abused its discretion by 
dismissing an ethnic intimidation charge 
against a man who harassed and injured 
a transgender woman. The trial judge 
determined that the ethnic-intimidation 
statute, which uses the word “gender” in 
its list of specific victim characteristics, 
does not apply to situations where the 
victim was transgender. The court of 
appeals had sustained that ruling in 
a divided vote on appeal, but then the 
U.S. Supreme Court issued Bostock v. 
Clayton County and the world changed, 
the state supreme court returning the 
appeal to the Court of Appeals with 
directions to reconsider its ruling in 

light of Bostock. Judge Michael Gadola 
wrote for the panel. He found that 
Bostock was not, of course controlling, 
since the court in this case was 
confronted with the need to construe a 
state statute. Furthermore, he found that 
at the time the law was passed in 1988, 
it would not have been understood based 
on common understanding to protect 
transgender people. However, after 
discussing the reasoning of Bostock, 
one could conclude that in this case the 
defendant’s actions “were gender-based 
within the ‘traditional’ understanding 
of that term and harassing someone on 
the basis of their male gender (whether 
perceived or actual) falls within the 
prohibitions of the statute. It furthermore 
would not matter if the defendant had 
been mistaken in his perception of the 
complainant’s gender or biological 
sex, because the test under the statute 
is subjective; a defendant is guilty of 
ethnic intimidation if the defendant 
intimidates an individual ‘because of’ 
that individual’s gender, whether rightly 
or wrongly perceived.” Asserting that 
the court’s role is “to effectuate the 
intent of the legislature,” Gadola wrote: 
“Applying the term ‘gender’ in any sense, 
whether it is interpreted as equating 
with ‘sex’ or given a broader meaning, 
defendant engaged in harassment and 
intimidation of the complainant based 
on her gender.” Thus, it effectuates the 
legislature’s intent to allow prosecution 
under the statute to go forward. The 
trial court’s action quashing the ethnic 
intimidation charge was reversed. 
Concurring, Judge Deborah A. Servitto 
agreed with the majority’s conclusion 
but not necessarily with every point in 
Judge Gadola’s opinion, and particularly 
would give greater weight to Bostock 
than the majority had done. “A plain 
reading of MCL 750.147b would . . . 
dictate that, whenever a victim’s gender 
was the impetus for the intimidating or 
harassing behavior, the conduct falls 
within the ethic intimidation statute and 
that should be the end of the analysis.” In 
this case, wrote Servitto, “the victim was 
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targeted specifically because she was 
assigned biologically male at birth but 
self-identified and outwardly presented 
as a different gender. The preliminary 
examination testimony indicates that 
defendant’s harassment of the victim 
occurred because her manner of dress 
did not match defendant’s expectations 
of how a man should appear or behave.” 
She mentioned that she had dissented 
from the prior panel decision in this 
case, pre-Bostock. 

PUERTO RICO – Jordany Rafael Laboy-
Garcia and Christian Yamaurie Rivera-
Otero were arrested for assaulting a 
transgender person with a paintball gun. 
The government presented evidence to 
a magistrate judge in support of holding 
the defendants in detention, but they 
argue they should be released “on 
conditions” pending trial, and appealed 
to U.S District Judge Gustavo A. Gelpi, 
who reviewed the magistrate’s decision 
to detain them de novo. United States 
v. Laboy-Garcia & Rivera-Otero, 2021 
WL 3721753. Judge Guelpi concluded 
that the defendants should be detained 
pending trial on “dangerousness 
grounds.” “This case involves the 
premeditated and planned shooting 
of a targeted transgender person with 
a paintball gun,” wrote Judge Gelpi. 
“The victim was seriously injured as 
a result of the incident . . . A paintball 
gun is a dangerous weapon. The nature 
and circumstances of the offense favor 
detention. Here, defendants planned the 
attacking of a transgender individual 
by means of a paintball gun. They 
harassed the victim, went to purchase 
the gun, got the paintball pellets, and 
then drove back to shoot. They thus 
committed a violent act. The weight 
of the evidence also favors detention. 
Here, the Government’s factual proffer 
was materially uncontested. Finally, 
defendants’ personal characteristics do 
not outweigh the extreme seriousness 
of the offense and the weight of the 
evidence.” 

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

ARKANSAS – Transgender inmate 
Diamond Derx is well known to the 
Arkansas DOC and the judges of the 
Eastern District of Arkansas. If one 
types “Derx” into a national search in 
“Google Scholar,” the first twelve cases 
that appear are hers. See e.g., Derx v. 
Kelley, 2017 WL 2874627 (E. D. Ark., 
June 29, 2017). In a combination of 
two rulings – the most recent being 
Derx v. Colclager, 2021 WL 3746564 
(E.D. Ark., Aug. 3, 2021) – her claims 
for failure to protect her from sexual 
assault are dismissed. Derx was moved 
into a cell with a predator, who (on 
the first day) sexually assaulted her by 
forcing his penis into her mouth. Derx 
screamed, and it took several officers 
forcibly to extract her assailant from the 
cell. The warden refused to send Derx 
to an outside hospital for a rape kit and 
examination, because Derx told the 
nurse her assailant did not ejaculate – 
and the warden checked with the nurse 
before denying Derx’ request to be sent 
to an emergency room. First, Magistrate 
Judge T. Kearney recommended 
dismissal of her pro se claims against a 
sergeant and a lieutenant for failure to 
protect her, because she relied on their 
failure to perform scheduled rounds and 
made no other allegations of notice of 
risk of harm. (Docket No. 9, on August 
11, 2020). After the first R & R, Derx 
filed what she called an “Addendum” 
on August 18, 2020 (Docket No. 10), 
stating: “The classification comity [sic] 
stated that I was a single man status in 
2019. Therefore, I was never supposed to 
have been in a cell with no one. The issue 
would have never arised [sic].” Despite 
spelling and grammar errors, it is clear 

what she means: she should not have 
been double celled with this predator, 
and defendants knew it. Ignoring the 
“Addendum,” Senior U.S. District Judge 
Billy Roy Wilson adopted the R & R 
because there were “no objections” 
(Docket No. 11). This left only the 
warden in the case. On Aug. 3, 2021, 
as above, Judge Kearney recommended 
granting the warden qualified immunity, 
because her decision not to send Derx 
to an emergency room was made after 
the nurse told her there was no forensic 
evidence to be found – so it was not 
deliberate indifference. Judge Kearney 
conflates whether not sending Derx 
to the ER was deliberate indifference 
to safety or to health care, ultimately 
finding there was no deliberate 
indifference at all. This ER issue is 
largely beside the point, because there 
was never a question as to the identity of 
the assailant, who admitted the assault 
and was punished; and Derx was given 
tests for sexually transmitted disease at 
the prison. There is no discussion about 
mental health follow-up, as provide by 
PREA regs, 28 C.F.R. §§ 115.18-.83. 
The real issue of fact is not developed: 
why was Derx placed in a double cell, 
given her history? In fact, the current 
case does not even mention that Derx 
is trans. All the defendants should have 
stayed in the case at least until they 
offered a reasonable explanation for the 
double-celling. Judge Wilson accepted 
the R & R and entered judgment against 
Derx on August 22, 2021. Judge Wilson 
was appointed by President Clinton, and 
he has been a senior judge since 2008. 

CALIFORNIA – Last May, Law Notes 
published an article titled “Transgender 
Inmate Seeking Surgery States Claims 
under Eighth Amendment, Equal 
Protection, and Affordable Care 
Act; Judge Rejects Mootness Claim 
Where ‘Approved’ Surgery Was Not 
Performed” (May 2021 at pages 20-
21), reporting Concepcion v. California 
DOC, 2021 WL 1516401 (E.D. Calif., 
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Apr. 16, 2021). Now, U.S. Magistrate 
Judge Jennifer L. Thurston’s R & R 
has been adopted by U.S. District 
Judge Dale A. Drozd in Concepcion 
v. California DOC, 2021 WL 3488120 
(E.D. Calif., Aug. 9, 2021). While the 
District Court’s decision broke no new 
ground, the Magistrate Judge’s opinion 
was of sufficient import to note its 
adoption. Judge Drozd was assigned 
only for purposes of this order, and (per 
E.D. Calif. practice), the case remains 
unassigned, with the District Judge 
recorded on the docket as “NONE.”

CALIFORNIA – The sexual orientation 
of inmate Joseph Anthony Stafford is not 
clarified in Stafford v. Doss, 2021 WL 
3563490 (E.D. Calif., Aug. 12, 2021). 
The events underlying his lawsuit began 
when an officer (Doss) told Stafford to 
“get off his back,” referring to another 
inmate in the shower with Stafford. 
Stafford imputed a sexual meaning to 
the comment, and he called the PREA 
Hotline to raise a complaint. He claims 
he was thereafter subjected to retaliation 
in various ways, which increased after 
he filed a grievance about retaliation. 
U.S. Magistrate Judge Dennis M. Cota 
presents an exhaustive recitation of 
the facts as presented by both sides at 
summary judgment. Ultimately, he 
allows only the retaliation claim to go to 
trial against those defendants (3 officers 
and 1 sergeant) who may have known 
about the grievance and/or the shower 
incident that precipitated the Hotline 
call. The retaliation consisted of verbally 
harassing Stafford with homophobic 
slurs, locking him in a “cage” for 
several hours without a bathroom break, 
denying him early breakfast that had 
been previously allowed due to his 
work assignment, pretextual searches, 
and general “unfair” treatment after 
Stafford called the Hotline. Stafford’s 
call to the Hotline was recorded, and 
he is overheard saying (presumably to 
another inmate): “don’t make me laugh, 
this is serious.” On the other hand, 

Stafford’s grievance was concededly 
“partially granted” (but the court 
does not say what this meant), and the 
sergeant admitted that he said words to 
Stafford to the effect: “When you write 
my staff up I encourage them to push 
back.” Stafford also submitted inmate 
affidavits confirming a negative change 
in Stafford’s treatment by security staff 
after the shower incident complaint. 
Judge Cota found that none of the verbal 
harassment amounted to an Eighth 
Amendment violation – although for 
practitioners in the Ninth Circuit, there 
is an exhaustive annotated compilation 
of verbal abuse cases. The hours in the 
“cage” were not actionable under Sandin 
v. Connor, 515 U.S. 472, 485-86 (1995), 
because of the short duration. Stafford 
was not disciplined, put in segregation, 
or attacked by other inmates. In fact, 
nothing much happened, and the tedious 
recitation of facts has a “Waiting for 
Godot” quality to it. Judge Cota found 
that defendants had not met their burden 
to show absence of contested facts 
entitling them to judgment on retaliation 
as a matter of law. Perhaps Stafford 
really thought the incident funny (“don’t 
make me laugh”); perhaps the sergeant’s 
comment (“I encourage them to push 
back”) and Stafford’s winning his 
grievance in part helped to create pause 
for Judge Cota. He also notes that none 
of the defendants submitted affidavits 
about their motivations – something 
remarkable in this kind of case. There 
is a jury question on retaliation under 
Rhodes v. Robinson, 408 F.3d 559, 569 
(9th Cir. 2005), and Resnick v. Hayes, 
213 F.3d 443, 449 (9th Cir. 2000). Judge 
Cota does not refer to PREA regulations. 
Notably, 28 C.F.R. § 115.53 provides 
that PREA calls to an outside third party 
be “as confidential as possible”; and § 
115.67 has specific rules concerning 
“retaliation” against inmates who make 
PREA complaints.

INDIANA – Transgender inmate Ashley 
Adams filed a Bivens action asserting 

“a culture of allowing violence against 
transgender inmates” at the United 
States Penitentiary in Terre Haute. She 
claimed in her complaint filed under 
penalty of perjury that officials denied 
her “all access” to grievance materials. 
Her case was stayed for almost a year 
because of concurrent pending criminal 
proceedings – but the stay was lifted 
in 2021. In February of 2021, U.S. 
District Judge James R. Sweeney, II 
(appointed by President Trump in 
2017), granted defendants’ motion 
for summary judgment on failure to 
exhaust administrative remedies under 
the Prison Litigation Reform Act in 
Adams v. Watson, 2021 WL 3562960 
(S.D. Ind., Aug. 11, 2021). The docket 
history is not completely clear, because 
Judge Sweeney permitted defendants 
to file a number of submissions under 
seal. It is clear, however, that the 
court’s scheduling notice on summary 
judgment on exhaustion was “returned 
to sender” by USP - Terre Haute on 
March 1, 2021, with the notation “NOT 
AT THIS INSTITUTION” (Docket 
48). This address was nevertheless used 
three weeks later by the U.S. Attorney 
to serve its motion papers on summary 
judgment (Docket 51). In August, Judge 
Sweeney wrote that Adams failed to 
file opposition papers to the motion. He 
found that the defendants’ submissions 
were sufficient to show that a grievance 
system was available to Adams (because 
USP - Terre Haute had one) and that 
Adams did not use it prior to filing in 
federal court (because there was no 
record of it). The BOP website shows 
Adams is now at USP – Terre Haute, 
and defendants’ tracking (filed with 
their motion) show that Adams has been 
there since 2020. Something is odd here, 
but it was never questioned.

KENTUCKY – Transgender inmate 
Ashley Baker filed a pro se civil rights 
lawsuit against the medical director 
and chief psychologist at her Kentucky 
prison for denial of hormone treatment 
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in Baker v. Jordan, 2021 WL 3782896 
(W.D. Ky., Aug. 25, 2021). Baker served 
ten interrogatories, which defendants 
answered. After the close of discovery, 
defendants moved for summary 
judgment. U.S. District Judge Rebecca 
Grady Jennings appointed counsel 
for Baker, who moved under F.R.C.P. 
56(d) to reopen discovery to respond 
to the summary judgment motion. 
New counsel requested that they be 
permitted to depose the doctors and the 
prison officials who handled Baker’s 
grievances. They also requested 
documentary discovery on transgender 
policies, training of staff on transgender 
issues, and data and outcomes of 
other prisoners in Kentucky who have 
sought hormone replacement therapy. 
This is the most exhaustive discussion 
of re-opening discovery under Rule 
56(d) that this writer has seen. Judge 
Jennings grants Baker’s motion on 
all these requests. She applies a five-
factor test from CenTra, Inc. v. Estrin, 
538 F.3d 402, 420 (6th Cir. 2008): (1) 
when the party seeking discovery 
learned of the issue that is the subject 
of the desired discovery; (2) whether 
the desired discovery would change 
the ruling; (3) how long the discovery 
period has lasted; (4) whether the party 
seeking discovery was dilatory in its 
discovery efforts; and (5) whether the 
party moving for summary judgment 
was responsive to discovery requests. 
Judge Jennings analyzes each factor 
separately and in combination. She 
observes, more broadly, that, “if the 
party seeking . . . relief under FRCP 
56(d) has not received ‘a full opportunity 
to conduct discovery,’ denial of that 
party’s FRCP 56(d) motion and ruling 
on a summary judgment motion 
would likely constitute an abuse of 
discretion,” quoting Ball v. Union 
Carbide Corp., 385 F.3d 713, 719 (6th 
Cir. 2004). Here, the fact that appointed 
counsel never had a chance to frame 
discovery or take depositions is given 
substantial weight. Baker is represented 
by Kaspan, Johnson, Abate & Bird, 

LLP (Louisville). Judge Jennings was 
appointed by President Trump.

NEVADA – According to his Complaint, 
Prisoner Rickie Hill identifies as 
“Black, and Jewish, and labeled gay 
by Nevada DOC,” and suffers from 
diabetes and “heart health issues.” In 
Hill v. Trashcan, 2021 U.S. Dist. LEXIS 
162483 (D. Nev., Aug. 27, 2021), he sued 
pro se because an officer (Trashcan, also 
called “Trasher” in the Complaint) told 
him she hated his “lifestyle” and yelled 
at him through a half-inch opening in his 
hospital unit cell door, from which he felt 
“several spittle droplets” hit his face. He 
claims she (Trashcan) told him she was 
“asymptomatic” and did not think Hill 
could catch COVID from her. He says 
that Trashcan deliberately did not wear 
a mask as required and that supervising 
officers (also sued) did not make her do 
so. Hill says he is extremely fearful of 
catching COVID, and he has had sweats 
and nightmares since this incident. Hill 
says no other inmates are treated this 
way. U.S. District Judge Jennifer A. 
Dorsey took ten months to screen this 
complaint, writing about 2000 words, 
with fifty-one footnotes (half of which 
are variations of “id.,” and “id. at ___.” 
[These footnotes every forty words or so 
are very distracting, but a few of them 
contain substantive text.] Judge Jennings 
dismisses Hill’s Eighth Amendment 
claim with prejudice, saying that verbal 
abuse (even with “spittle droplets”) is 
not actionable and Hill cannot amend 
to make it so. The de minimus “spittle” 
also fails the physical injury requirement 
for emotional damages under the Prison 
Litigation Reform Act, § 42 U.S.C. § 
1997e(e). Judge Dorsey’s equal protection 
analysis is a bit muddled. She rules that 
Hill fails to plead that Trashcan took 
any action “because of” (italics by the 
court) Hill’s sexual orientation, religion, 
or race, so he “fails to state a colorable 
equal protection claim.” She says Hill 
fails to name any similarly situated 
individuals who were treated differently, 

writing “[a]n equal protection claim 
will not lie by conflating all persons not 
injured into a preferred class receiving 
better treatment,” citing (in a footnote) 
Thornton v. City of St. Helens, 425 F.3d 
1158, 1167 (9th Cir. 2005). Actually, that 
is almost exactly what “class of one” 
equal protection theory does, except it 
employs “traditional” scrutiny. Village 
of Willowbrook v. Olech, 528 U.S. 562, 
564-5 (2000). Applying a rational basis 
test, Thornton found that the plaintiff’s 
beef that his application for a license 
to operate an automobile wrecking 
company was unreasonably delayed did 
not present an equal protection claim. 
This was true even if his wife were 
Native American, since he did not claim 
that the bureaucrats knew of his wife – 
or, if they knew, that it mattered in the 
slightest. Judge Dorsey gives Hill leave 
to amend this claim, as she does a First 
Amendment retaliation claim that is also 
silly. Judge Dorsey teaches legal writing 
at the University of Nevada, Las Vegas, 
Boyd School of Law. 

NEW YORK – At nearly 23,000 words, 
U.S. Magistrate Judge Christian F. 
Hummel’s Report and Recommendation 
[R & R] in Derrick v. New York State Dep’t 
of Corr. & Cmty. Supervision, 2021 U.S. 
Dist. LEXIS 156205 (N.D.N.Y., Aug. 17, 
2021), is a detailed treatment at summary 
judgment of Rastafarian inmate Derrick 
M. Hamilton’s “religiously-based” 
homophobic animus. Judge Hummel 
recommends granting summary 
judgment to the defendants on all claims 
of general interest to Law Notes readers. 
Exhaustion of administrative remedies 
under the Prison Litigation Reform Act 
and claims of discrimination against 
Rastafarians under equal protection are 
omitted from this discussion. Hamilton 
alleges retaliation for the content of 
speech under the First Amendment for 
banning him from leading a discussion 
at services about “homosexuality as 
an abomination” and criticizing the 
prison’s “pro-homosexual agenda” that 
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allows gay inmates to be employed 
throughout the prison. The R & R rejects 
this claim on the facts, because prison 
Directive 4202 limits those who can 
speak at congregate religious meetings 
to those approved by prison ministries, 
and Hamilton conceded that he was not 
approved. Moreover, he did not challenge 
Directive 4202 on its face or as applied to 
him. Next, Hamilton argues that forcing 
him to eat food prepared or served by 
“homosexual” inmates (or those he 
perceives to be gay) violates both the 
Establishment and the Free Exercise 
Clauses of the First Amendment. Much 
of the opinion concerns these claims. 
The R & R finds that the employment 
of gay prisoners in food services fosters 
a secular purpose that neither advances 
nor inhibits religion. It is an attempt to 
apply equal civil rights to employment, 
as required by federal and state law. 
The policy of non-discrimination, 
supported by affidavits, does not foster 
“excessive entanglement” with religion. 
In fact, the policy Hamilton seeks – 
prohibiting inmates from working in 
food services based on their sexual 
orientation – would violate state and 
federal anti-discrimination laws. Thus, 
the Establishment Clause tests of Lemon 
v. Kurtzman, 403 U.S. 602, 612-13 
(1971), are satisfied; and Hamilton loses 
on summary judgment. On the Free 
Exercise claim, the R & R finds that 
Hamilton’s religion is not “substantially 
burdened” by “homosexuals preparing 
or serving his meals.” There is no 
policy of assigning gay inmates to 
food services, in particular. It is one of 
myriad jobs held by gay inmates, and it 
would be an enormous practical burden 
for defendants to exclude inmates 
perceived to be gay from food services, 
even if it were legal. Defendants’ 
ministerial affidavits indicate they have 
never been advised that Rastafarianism 
prohibits eating food handled by people 
“perceived” to be gay. If this is an 
individual, sincerely-held religious belief 
by Hamilton – see Jolly v. Coughlin, 76 
F.3d 468, 476 (2d Cir. 1996) – it is still 

not protected if “it comfortably could be 
said that a belief or practice is so 
peripheral to the plaintiff’s religion that 
any burden can be aptly characterized 
as constitutionally de minimis.” The R 
& R quotes Ford v. McGinnis, 352 F.3d 
582, 593 (2d Cir. 2003) – but the Ford 
court reversed summary judgment for 
the state on this point, remanding for 
findings about the subjective beliefs 
of the individual Muslim prisoner-
plaintiffs regarding Ramadan. Although 
Judge Hummel tries to avoid the issue, 
Ford relied explicitly on Employment 
Division v. Smith, 494 U.S. 872, 877 
(1990), the continuing viability of 
which is currently plaguing the civil 
rights bar, particularly as applied to 
LGBT rights and protections of general 
application. The R & R deftly cites 
Livingston v. Griffin, 2007 WL 1500382 
(N.D.N.Y., May 21, 2007), where the 
court denied an inmate’s claim that 
being forced to sit next to a gay inmate 
on the bus was a substantial burden on 
his religious beliefs. The Livingston 
court wrote: “Plaintiff was simply 
going to be uncomfortable sitting next a 
person whom he believed to be a moral 
abomination. This fits within those cases 
in which it can comfortably be said that 
is so peripheral to Plaintiff’s religion 
that the burden is constitutionally de 
minimis . . . . [N]owhere has it been 
clearly established that no matter how 
strongly or sincerely held his religious 
beliefs may be, a prison inmate has 
the right to be free from being in the 
proximity of or interactive with another 
person because of that person’s sexual 
orientation. Indeed, such a rule, just as 
one founded upon color, creed, religious 
beliefs, gender, or national origin, would 
be repugnant to the strong public policy 
of this country and this Court declines 
to adopt such a rule.” Id. at *16. Let us 
hope that this holds.

NEW YORK – Transgender inmate, 
Precious Barlow, pro se, sued New 
York City Mayor Bill DeBlasio, alleging 

she was denied employment on Rikers 
Island because she is transgender, in 
Barrow v. Mayor of New York City, 2021 
WL 3793773 (E.D.N.Y., Aug. 26, 2021). 
U.S. District Judge Kiyo A. Matsumoto 
dismissed her case for failure to exhaust 
administrative remedies under the 
Prison Litigation Reform Act. Barlow 
filed a grievance, and she received a 
response stating that jobs in the mess 
hall (for which she had applied) were “all 
filled.” Barlow checked a box saying, 
“I agree with this informal resolution” 
and signed her name. This was fatal. 
Although Barlow says she appealed, 
defense counsel filed affidavits from 
the grievance office that Barlow did 
not appeal. Given her check mark and 
signature, Judge Matsumoto resolved 
exhaustion against her without reaching 
the merits. [Note: This is different than 
the situation where an inmate wins a 
grievance, and the prison system does 
not perform as promised. See Dixon v. 
Page, 291 F.3d 485, 490 (7th Cir. 2002) 
(the PLRA does not require “a prisoner 
who has won his grievance in principle 
to file another grievance to win in 
fact.”] While failure to exhaust usually 
results in a dismissal without prejudice, 
Judge Matsumoto enters judgment here 
because the exhaustion cannot be cured 
within the New York City grievance 
limitations period, which she judicially 
notices. She certifies that an in forma 
pauperis appeal would be frivolous.

PENNSYLVANIA – Pro se inmate 
Hashim Farlow loses his claim for 
homophobic harassment against a single 
officer (Conway) in Farlow v. Conway, 
2021 U.S. Dist. LEXIS 147211 (M.D. 
Pa., Aug. 5, 2021), where U.S. Magistrate 
Judge Martin C. Carlson recommended 
granting the officer summary judgment 
on liability. Farlow was missing his 
inmate ID after a stint in disciplinary 
segregation; and, upon his return to 
population, he was required to ask for a 
temporary pass for each meal. On the day 
of the “incident,” Farlow did not notice 
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until he got to chow line that Conway 
had written “Homo Farlow” instead of 
his real first name on the temporary 
ID. Rather than present this ID to the 
chow line officer, Farlow skipped lunch 
and kept the ID as “evidence.” He got 
a new temporary ID from the evening 
officer, and Farlow missed no other 
meals. Judge Carlson found that this 
single incident was the only admissible 
proof in support of Farlow’s claim, 
since Farlow’s allegation that Conway 
instigated other inmates to harass him 
was only a “suspicion,” and Farlow 
refused to provide names of other 
inmates who could confirm Conway’s 
harassment – saying they were afraid to 
be named, fearing harassment. Farlow 
testified that harassment continued 
until he got so upset that he punched 
his fist through a window, lacerating 
his wrist and requiring stitches at a 
hospital. In seeking summary judgment, 
the Attorney General emphasized the 
“single” incident and Farlow’s refusal 
to name other inmates who could 
corroborate him. The record in PACER, 
which contains Farlow’s deposition 
(which he gave unrepresented, having 
been denied counsel), does not support 
the “single incident” characterization. 
Farlow was asked if this incident with 
the ID was the only problem he had 
with Conway. He said that Conway 
called him gay “many times,” made 
a “joke” about it, “often said gay stuff 
to me,” and would “call me all types 
of names around being gay.” Farlow 
testified that he is not gay. Docket 42, 
at pages 75-76. [Note: the deposition 
transcript is scanned into the docket 
backwards (last page to first), and it 
has other pages randomly out of order – 
causing this writer to wonder if anyone 
at the Court looked at it.] The question 
for summary judgment (never asked) 
is: would repeated verbal harassment 
raise the uncontested single incident 
to an actionable claim. The answer is: 
probably not, on these facts. Farlow 
admits that he was never assaulted by 
others and that the harassment lasted 

only a few days – until it stopped after he 
literally assaulted himself in a display of 
frustrated anger/violence. Judge Carlson 
condemns Conway’s note with the 
unusual adjectives of reprimand, before 
finding the conduct insufficient to state 
an Eighth Amendment claim. There is 
a fairly good discussion of sexual abuse 
and the law. In this writer’s view, the 
refusal to name corroborating inmates 
is both common and understandable. 
What is wrong is to use that refusal 
to diminish Farlow’s testimony and 
then to ignore Farlow’s testimony that 
Conway’s note was part of a pattern 
of homophobic behavior in which he 
engaged in Farlow’s presence. Farlow’s 
testimony about that would not be 
hearsay – and it is in the record. Farlow 
knows what happened, and now so do 
the readers of Law Notes.

VIRGINIA – U.S. District Judge Claude 
M. Hilton, appointed by President 
Ronald Reagan, has been a senior 
judge for fifteen years. His opinion 
dismissing the claims of a transgender 
jail inmate, Kesha T. Williams, is a 
mess. In Williams v. Kincaid, 2021 
WL 3671186 (E.D. Va., Aug. 18, 2021), 
Williams sued for the confiscation of 
her hormones (that she had been taking 
for 15 years) upon her arrival at the jail, 
for lack of medical screening, and for 
sporadic hormone denials thereafter. 
She also challenged her housing in a 
male cellblock and her searches by 
male officers. She made claims under 
the Eighth Amendment, the Equal 
Protection Clause, and Virginia tort 
law. She initially named the sheriff 
and several medical and security 
“Doe’s.” She later amended to identify 
a physician’s assistant and a security 
deputy. Judge Hilton does not cite any 
relevant current case law on transgender 
people and equal protection or on 
treatment of transgender prisoners. 
See, e.g., Grimm v. Gloucester County 
School Board, 972 F.3d 586, 607 (4th 
Cir. 2020) (applying heightened scrutiny 

to discrimination based on gender 
identity); and De’Lonta v. Johnson, 708 
F.3d 520, 525 (4th Cir. 2013) (reversing 
dismissal of Eighth Amendment claim 
of failure to provide medical care to 
transgender prisoner). Judge Hilton 
dismisses the claims against the sheriff 
because his “policy” of separating 
inmates based on their genitalia shows 
he exercised some degree of care in 
classification. The opinion gets worse. 
When Williams identified and named 
defendants in February of 2021, she 
asked for more time to serve them. 
Judge Hilton granted her until March 
18th, and she served them on March 
12th. Nevertheless, Judge Hilton 
granted their motion to dismiss because 
they were not served within 90 days of 
the original complaint, as required by 
F.R.C.P. 4(m). He cites no authority 
for this except F.R.C.P. 15(c), which 
allows for “relation back” if service is 
made within the time allowed by Rule 
4(m). Rule 4(m) requires extension 
of time for service for “good cause,” 
which he had already granted. This 
lapse is particularly inexcusable, since 
plaintiff’s counsel reminded him that 
they served within the extended time 
allowed in their opposition papers. This 
leaves just one incident about hormone 
denial that is not time-barred, per Judge 
Hilton. He finds this single incident too 
tenuous to keep the physician’s assistant 
in the case, saying her only personal 
involvement with Williams was 
constructive notice from a grievance. 
Wrong. This is contradicted by the 
pleadings and opposition papers, which 
allege repeated involvement but also 
aver that she read and initialed each page 
of Williams’ medical record in a chart 
review. It is also contrary to venerable 
civil rights law holding that incidents 
that are technically time-barred “may 
constitute relevant background evidence 
in a proceeding in which the status of a 
current practice is at issue.” United Air 
Lines, Inc. v. Evans, 431 U.S. 553, 558 
(1977) (Title VII case). Under Virginia 
law, the named defendants were not 
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liable for the torts of their underlings 
(nurses who failed to give hormone shots 
or male officers who searched), and they 
were not themselves negligent. Virginia 
practitioners may wish to review the 
dismissal of these claims further. 
Williams is represented by Erlich Law 
Office, PLLC (Arlington, VA). 

WISCONSIN – U.S. District Judge 
William C. Griesbach screens the 
protection from harm complaint of 
gay inmate Johnny Young in Young v. 
Foster, 2021 WL 3421891 (E.D. Wisc., 
Aug. 5, 2021), and he permits him to 
proceed under Farmer v. Brennan, 511 
U.S. 825, 832 (1994). Young had written 
to the warden, the security deputy, 
and two captains that his cellmate was 
threatening him two weeks prior to his 
being attacked – and again one week 
prior. Young says that they took no action 
and denied his requests to be moved or 
for a separation order. The cellmate 
attacked Young while he was sleeping, 
stabbing him seven times, which 
required hospitalization and staples 
to close the wounds. Judge Griesbach 
orders this screening order to be served 
on the Wisconsin Attorney General and 
Department of Corrections. He denies 
preliminary relief, writing that now the 
defendants have been put by the court 
“on notice of Young’s serious allegations 
and will presumably take reasonable 
steps to alleviate whatever risk to his 
safety may exist.” Judge Griesbach 
denies counsel for now, because Young’s 
complaint shows his ability to plead his 
case. He may renew his request. 

LEGISLATIVE & 
ADMINISTRATIVE  NOTES
By Arthur S. Leonard

ALABAMA – The Montgomery City 
Council voted 5-4 on August 17 to reject 
a civil rights ordinance that would have 
banned discrimination because of sexual 

orientation or gender identity. Mayor 
Jim Reed, a supporter of the proposal, 
told the Council that if the measure 
did not pass, he might refer employers 
looking for a welcoming community 
to Birmingham, which enacted such an 
ordinance a few years ago. 

NEW HAMPSHIRE – New Hampshire 
has eliminated the requirement that an 
application to change the gender marker 
on a driver’s license be accompanied 
by a medical provider’s certification. 
Henceforth, self-declared gender 
identity is sufficient, according to 
several news sources and a press release 
from GLAD. 

NORTH CAROLINA – On August 9, 
Charlotte passed an ordinance banning 
discrimination because of sexual 
orientation or gender identity, according 
to a news release by EqualityNC.

INTERNATIONAL NOTES
By Arthur S. Leonard

CANADA – The Canadian federal Senate 
passed a tough anti-conversion therapy 
measure on second reading, making it a 
criminal offense to provide conversion 
therapy to minors or non-consenting 
adults, among other things. Bill C-6 is 
known as “An Act to amend the Criminal 
Code (conversion therapy),” according 
to a report by CanadianLawyer.com 
(August 19). The CanadianLawyer 
post reports: “Ontario, Nova Scotia 
and Prince Edward Island have passed 
legislation specifying that conversion 
therapy is not an insured health service, 
Justice Canada mentioned in the news 
release. The legislation bans health care 
professionals from providing treatment 
to minors, unless they are capable of 
consenting. Manitoba has implemented 
non-legislative measures reminding 
health professionals to ensure that 

conversion therapy is not practiced in 
the province. Justice Canada added 
that some Canadian municipalities, 
such as Vancouver, B.C., and Calgary, 
Edmonton, St. Albert, Strathcona 
County, Lethbridge, Wood Buffalo and 
Spruce Grove, Alberta, have also started 
banning the practice and promotion of 
conversion therapy within their city 
limits.”

GHANA – On August 12, “independent 
experts” affiliated with the United 
Nations’ Human Rights Council 
expressed concern about draft legislation 
under consideration in Ghana that would 
increase penalties for same-sex advocacy 
and threaten lengthy imprisonment for 
LGBTQ advocacy. The letter, sent to 
Ghana’s U.N. Mission in New York, 
stated, “The draft legislation appears to 
be the result of a deep loathing toward 
the LGBTI community. It will not only 
criminalize LGBTI people, but anyone 
who supports their human rights, shows 
sympathy to them, or is event remotely 
associated with them.” As such, it would 
create “a system of state-sponsored 
discrimination and violence.” Them.us, 
Aug. 13.

HUNGARY – Draconian action against 
promotion of homosexuality (basically, 
any communication in any media 
that mentions homosexuality without 
condemning it) goes into effect in mid-
September. The “child protection law” 
passed in June was made more concrete 
in government decrees on commercial 
activities published on August 6, 
providing that sale of LGBTQ content 
be “isolated from all other content and 
kept away from Hungary’s educational 
institutions and churches,” according 
to a report on hungarytoday.hu, Aug. 
11. (It harks back to the bad old days 
in the U.S. when literature with gay 
content would be packaged or mailed 
in plain wrappers to avoid seizure by 
the U.S. Postal Authorities. But some 
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LGBTQ publications continue to be 
mailed in discreet packaging to protect 
the privacy of recipients, even though 1st 
Amendment rulings now dating back to 
the 1960s began to put an end to U.S. 
postal censorship of many periodicals 
dealing with LGBTQ issues.)

ISRAEL – Advocate.com reported 
August 19 that Israel’s health minister 
had announced that the country will no 
longer categorically exclude gay men 
from donating blood, provided they have 
not engaged in sexual activity that could 
transmit HIV within three months of the 
proposed date of donation. By contrast, 
the U.S. maintains a categorical three-
month exclusion for “men-who-have-
sex with men” (which was adjusted 
downward from six months after blood 
donation activity dropped off sharply 
due to the pandemic during 2020). 

MEXICO – The Mexico Supreme Court 
of the Nation annulled Yucatán state 
congress’ rejection of marriage equality, 
holding that the vote must be taken 
again publicly, not by secret ballot. 
In a new vote, the congress passed a 
constitutional amendment authorizing 
marriage equality on August 25, voting 
20-5, becoming the 21st Mexican state to 
take a formal action to do so, according 
to Rex Wockner, a journalist who is 
closely tracking Mexican developments, 
but they have still to amend their family 
law statutes to conform. On the same 
date, they also approved a conversion 
therapy ban. 

PROFESSIONAL NOTES
By Arthur S. Leonard

PRESIDENT JOSEPH R. BIDEN, JR., 
announced on August 4 that he was 
nominating Vermont Supreme Court 
Justice BETH ROBINSON to the 2nd 
Circuit Court of Appeals, and Colorado 

employment law attorney CHARLOTTE 
SWEENEY to the U.S. District Court 
for the District of Colorado. When 
confirmed, Robinson will be the first 
out lesbian to sit on a federal circuit 
court of appeals. Sweeney will be the 
first LGBTQ+ person to sit as a federal 
district court judge in the District of 
Colorado, and the first out lesbian 
to sit as a federal judge west of the 
Mississippi, according to some news 
reports. Prior to her appointment to 
the Vermont Supreme Court, where 
she has served for the past ten years, 
Justice Robinson was a litigation 
partner at Langrock Sperry & Wool and 
was a leader in the fight for marriage 
equality in Vermont, having represented 
plaintiffs in Baker v. State, the case in 
which the Vermont Supreme Court held 
that same-sex couples were entitled to 
the same rights of marriage under state 
law as different sex couples, which led 
to enactment of the nation’s first state 
civil union law in 2000. Eventually the 
Vermont legislature joined the growing 
trend and passed a marriage equality 
law. National Law Journal, Aug. 5.

JAMES HORMEL, the first “out” 
gay man to serve as a United States 
Ambassador (to Luxembourg in 1999-
2000) died on August 13 at age 88. 
Hormel, a lawyer, teach and scholar who 
was dean of the law school faculty at the 
University of Chicago for several years 
during an earlier phase of his career, was 
best known as a philanthropist involved 
in managing the foundation set up from 
his family’s fortune in the meatpacking 
business. He was among the earliest 
of major philanthropists to provide 
substantial support to LGBTQ causes, 
also providing advice and board service. 
President Bill Clinton nominated him in 
a historic first, but Republican opposition 
in the Senate made confirmation 
impossible. At the first opportunity of 
a Senate recess, Clinton offered him 
a recess appointment, under which he 
could serve without confirmation until a 

new Senate was sworn in after the next 
election. (It has now become standard 
practice for the Senate to remain in 
session, technically, to avoid giving 
presidents a opening during which to 
make such appointments.) There was no 
doubt of Hormel’s qualifications for the 
position, and the Republican opposition 
was brazenly stated in terms of Hormal 
being an “out” gay man. 
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