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President Biden Revives Obama Administration’s Policy 
of Working to Advance LGBTQ+ Rights Internationally
By Arthur S. Leonard

On February 4, President Joseph 
R. Biden, Jr., signed “Memorandum 
on Advancing the Human Rights of 
Lesbian, Gay, Bisexual, Transgender, 
Queer, and Intersex Persons Around 
the World,” directed to the heads of 
all Executive Branch departments and 
agencies, with particular instructions to 
those engaged in international activities, 
reviving and building on President 
Barack Obama’s Memorandum of 
December 6, 2011 (International 
Initiatives to Advance the Human 
Rights of Lesbian, Gay, Bisexual, and 
Transgender Persons). The Trump 
Administration had abandoned these 
policies and initiatives, with the State 
Department instructing U.S. embassies 
and consulates to desist from the practice 
of flying Pride flags, holding Pride 
receptions, and acting affirmatively to 
advance LGBTQ+ rights.

Among other things, the 
memorandum directed Executive 
Branch agencies to act affirmatively 
to undo actions taken during the 
Trump Administration, in a firmly 
stated paragraph worth quoting in full: 
“Within 100 days of the date of this 
memorandum or as soon as possible 
thereafter, all agencies engaged abroad 
shall review and, as appropriate and 
consistent with applicable law, take 
steps to rescind any directives, orders, 
regulations, policies, or guidance 
inconsistent with this memorandum, 
including those issued from January 
20, 2017, to January 20, 2021, to the 
extent that they are inconsistent with 
this memorandum. The heads of such 
agencies shall also, within 100 days of 
the date of this memorandum, report 
to the President on their progress in 
implementing this memorandum and 
recommend additional opportunities 
and actions to advance the human 
rights of LGBTQI+ persons around the 
world. Agencies engaged abroad shall 
each prepare a report within 180 days 
of the date of this memorandum, and 

annually thereafter, on their progress 
toward advancing these initiatives. All 
such agencies shall submit these reports 
to the Department of State, which 
will compile a report on the Federal 
Government’s progress in advancing 
these initiatives for transmittal to the 
President. The Department of State 
shall make a version of the compiled 
annual report available to the Congress 
and the public.”

The Memorandum pays particular 
attention to the refugee process, which 
President Biden seeks to revive after 
four years of the Trump Administration 
reducing the number of refugees the U.S. 
will admit and making it much more 
difficult for individuals to be accepted 
into the U.S. as refugees. Among 
other things, the State Department is 
directed to devote particular attention 
to LGBTQ+ issues as it compiles its 
annual reports on human rights issues in 
a country-by-country publication, and 
the Homeland Security Department is 
directed to provide appropriate training 
so that those charged with making 
refugee decisions are well-versed in the 
relevant issues and can appropriately 
consider claims by LGBTQ+ refugees. 
The Memorandum also seeks to revive 
U.S. efforts to lead the campaign 
internationally for the repeal of anti-
LGBTQ+ laws and policies of other 
countries, and to enter into alliances 
intended to strengthen that effort.

The recently confirmed Secretary of 
State, Antony Blinken, had previously 
stated his intention to staff the special 
envoy position for LGBTQ+ issues 
that was left empty during the Trump 
Administration, and appointed an 
out gay man, Ned Price, to be the 
Department’s official spokesperson. 
Price gave his first public briefing in 
that role early in February. Price’s 
background includes many years as 
an intelligence analyst at the Central 
Intelligence Agency, followed by work 
on loan by the C.I.A. to the National 

Security Council and as a Special 
Assistant to President Obama. He very 
publicly resigned from the C.I.A. in a 
February 2017 op-ed published in the 
Washington Post stating his concerns 
about the Trump Administration and 
its impact on the agency. During the 
Trump Administration, Price joined 
National Security Action, wrote on 
security issues for the news media, 
and taught at Georgetown University’s 
school of public service. ■

Arthur S. Leonard is the Robert F. 
Wagner Prof. of Labor and Employment 
Law at New York Law School.
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The Gloucester County (Virginia) 
School Board filed a petition on 
February 19 with the Supreme Court 
seeking reviewing of the lower courts’ 
rulings in the lawsuit originally filed 
by Gavin Grimm, a transgender man, 
when he was a student at the School 
Board’s high school, seeking to be 
allowed to use restrooms consistent 
with his gender identity. The School 
Board is appealing from an August 
2020 decision by the 4th Circuit Court 
of Appeals, Gloucester County School 
Board v. Grimm, 972 F.3d 586 (4th Cir. 
2020), which upheld the district court’s 
ruling that the School Board violated 
Grimm’s rights under Title IX and the 
Equal Protection Clause of the 14th 
Amendment by refusing to let him use 
the boys’ restroom facilities at the high 
school.

The Supreme Court had actually 
granted a petition for certiorari at an 
earlier point in this case, after the 4th 
Circuit ruled in 2016 that the district 
court should not have rejected Grimm’s 
Title IX sex discrimination claim, but 
should instead have deferred to the 
Obama Administration’s interpretation 
of the statute, as reflected in a letter 
filed with the district court that was 
subsequently formalized in a “Dear 
Colleague” letter sent by the U.S. 
Department of Education to the nation’s 
public school systems. The narrowly 
framed question at that time was 
whether the district court should defer to 
an interpretation of Title IX regulations 
by the Obama Administration, which 
had articulated the view that Title IX’s 
ban on sex discrimination should be 
interpreted to include discrimination 
because of gender identity, and that 
transgender students are entitled to be 
dealt with by their schools consistent 
with their gender identity. 

Oral argument was scheduled for 
March 2017, but then cancelled at the 
request of the Trump Administration as 
it withdrew the Obama Administration’s 

policy, and the Education Department 
ceased to investigate and pursue 
discrimination claims by transgender 
students. 

Grimm’s pursuit of injunctive relief 
was largely mooted to a certain extent 
when he graduated from the high school 
that spring, but ultimately on remand 
the district court ruled in his favor on 
liability under Title IX, holding that he 
had suffered unlawful discrimination 
while a student, as well as by being 
denied an official high school transcript 
using his male name, a ruling that was 
upheld by the 4th Circuit on August 
26, 2020, then denying a motion for 
rehearing on September 22. 

The Trump Administration had 
disavowed enforcing Title IX in support 
of restroom access claims by transgender 
students, withdrawing the Obama 
Administration’s policy statement 
and proclaiming disagreement with 
the contention that Title IX extends to 
gender identity discrimination claims. 
But after Trump lost re-election in 
November, the School Board had a new 
incentive to keep the case going, sine 
Joseph Biden’s campaign agenda, taken 
together with the Supreme Court’s 
ruling in Bostock v. Clayton County last 
June, made it likely that the Education 
Department would resume enforcing 
Title IX on gender identity claims by 
students.

After the Supreme Court ruled 
in Bostock, a Title VII employment 
discrimination case, that discrimination 
because of gender identity was 
necessarily discrimination because of 
sex, Trump Administration officials 
asserted that the ruling was not binding 
under Title IX. However, President 
Biden’s January 20 Executive Order 
directing all federal agencies to 
follow the reasoning of Bostock in 
enforcing their statutory provisions 
banning sex discrimination (and 
specifically mentioning Title IX in this 
regard), signaled that the Education 

Department would resume processing 
discrimination claims by transgender 
students. Indeed, in his Executive Order, 
President Biden specifically mentioned 
that students should not have to worry 
about being allowed to use restrooms.

The question presented by the 
Gloucester County petition: “Does 
Title IX or the Equal Protection Clause 
require schools to let transgender 
students use multi-user restrooms 
designated for the opposite biological 
sex, even when single-user restrooms 
are available for all students regardless 
of gender identity?” This question, in the 
context of employee restroom use, was 
explicitly not addressed by the Court in 
Bostock, as not having been presented 
as an issue in that case, and Justice 
Neil Gorsuch, writing for the Supreme 
Court, solely focused its holding on 
the question whether a gender identity 
or sexual orientation discrimination 
claim could be presented to the courts 
under Title VII, although the Court’s 
articulated reason in so ruling would 
clearly apply to any statute that forbids 
discrimination because of sex (and 
plausibly to the Equal Protection Clause 
as well), as President Biden proclaimed 
in his Executive Order. 

The Supreme Court has never directly 
ruled on the restroom issue in the context 
of Title IX, but its grant of review and 
scheduling of argument in the earlier 
stage of this case shows that at one 
time it had found the issues sufficiently 
compelling to grant review. Since 
that time, Justice Gorsuch as replaced 
Justice Scalia, Justice Kavanaugh has 
replaced Justice Kennedy, and Justice 
Barrett has replaced Justice Ginsburg, 
generally moving the Court to a more 
conservative tilt. While lower federal 
courts have generally fallen into line 
with the Obama Administration’s 
interpretation of these issues in school 
litigation, it is unclear that the Supreme 
Court will continue that trend with 
its current ideological line-up. The 

Virginia School Board Asks Supreme Court to Overturn 
Gavin Grimm’s Transgender Rights Victory
By Arthur S. Leonard
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Court’s 6-3 ruling in Bostock does not 
necessarily signal how it would rule if it 
grants review in this case.

Gavin Grimm has been represented 
through the litigation by the LGBT 
Rights Project of the ACLU. Gene C. 
Schaerr, an experienced conservative 
Supreme Court litigator, is listed as 
Counsel of Record on the School 
Board’s petition. ■

On February 22, 2021, Judge John G. 
Koeltl of the (S.D.N.Y.) denied in part a 
motion for summary judgment in favor 
of two plaintiffs who were arrested 
by Port Authority Police Department 
(PAPD) officers in what appears to be a 
sting operation at the men’s restroom on 
the second floor of Port Authority Bus 
Terminal (PABT). Plaintiffs allege that 
the PAPD violated their constitutional 
rights because the PAPD had an 
unconstitutional policy of targeting 
individuals who appear to be gay and 
gender non-conforming. Holden v. Port 
Auth. Of N.Y & N.J., 2021 U.S. Dist. 
LEXIS 32594, 2021 WL 6810140. The 
decision by Judge Koeltl means that 
the constitutional violations alleged by 
the plaintiffs will move forward and be 
adjudicated before a factfinder. 

Cornell Holden, one of the plaintiffs, 
was arrested on May 12, 2014, after 
exiting the men’s restroom on the 
second floor of PABT around 9 a.m., 
and was charged with public lewdness. 
Holden is a gay black male who worked 
as a baker at the time. He was passing 
through PABT on his way to a cake 
shop in Manhattan. Holden testified that 
he entered the restroom and approached 
the only vacant urinal. While at the 
urinal, Holden noticed a bald, Caucasian 
male in normal clothes next to him. As 
Holden was finishing, he says the man 
next to him stepped back, looked over 
the divider, and left. The man turned out 
to be Officer Opromalla, a plainclothes 
officer with the PAPD. 

According to Holden, as he was 
finishing using the restroom, he noticed 
his nose was bleeding. He remained 
in the bathroom until the bleeding 
stopped. When he left the bathroom, he 
was approached by Officer Opromalla 
and Officer Kehoe, another plainclothes 

officer. The officers asked if “he got the 
wrong impression about anyone in the 
bathroom” and about “what happened 
in the bathroom.” Holden was arrested, 
and when he asked for the reasoning, 
the officers said he was “seen doing 
a lewd act in the restroom.” Officer 
Opromalla specifically said that Holden 
was “standing by the urinal . . . erect” 
and “knew what he did.”

Holden testified that he heard PAPD 
officers congratulate Officer Opromalla 
about the arrest while he was in custody. 
He also heard them joke around 
that Officer Opromalla was a “gay 
whisperer.” Holden understood this 
as pertaining to Officer Opromalla’s 
ability to “catch” gay men. 

Based on Holden’s testimony and the 
arrest report, it is undisputed that Officer 
Opromalla did not make any explicit 
references to his sexuality during the 
arrest. However, Holden testified that he 
was wearing clothing and accessories 
that made it “clear from his appearance 
that he was gay.” The charges against 
Holden were eventually dropped on 
December 9, 2014.

Miguel Mejia, the other plaintiff, had 
a similar experience with the PAPD. 
Mejia was arrested on July 9, 2014, 
around 5 p.m., after leaving the same 
bathroom, and was charged with public 
lewdness. He was at PABT on his way to 
catch a bus to Clifton, New Jersey. Mejia 
testified that he entered the restroom 
and approached the only vacant urinal, 
where a short man on his right smirked 
at him. 

Officer Tone, another plainclothes 
officer with the PAPD, testified that 
when he entered the restroom, he saw 
Mejia’s body turned towards a man 
to his right and saw his arm moving 
rapidly. When Mejia left the restroom, 

Claim That Police Officers 
Unconstitutionally Targeted Gay Men 
in NY-NJ Port Authority Restroom 
Arrests Moves Forward Upon Denial of 
Summary Judgment
By David Escoto
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he was arrested by Officer Tone and 
Officer Kehoe. Mejia also alleges that 
the man who smirked at him was a third 
plainclothes officer who helped with the 
arrest. However, Officer Tone testified 
that the two officers were patrolling 
without the assistance of a third officer. 
Similar to Holden, when Mejia asked 
why he was being arrested, Officer 
Tone responded that Mejia “knew what 
he did.” 

Mejia does not identify with a 
particular sexual orientation but was 
married to a woman, dated men, and was 
dating a man at the time of the arrest. 
He also indicated that his appearance 
could have given the impression that 
he was gay or gender non-conforming. 
Mejia was subsequently acquitted 
after a bench trial in New York City 
Criminal Court. 

Holden and Mejia brought actions 
against the Port Authority of New 
York and New Jersey, the PAPD, 
Officer Opromalla, Officer Tone, 
Officer Kehoe, their supervisor Captain 
Fitzpatrick, and other non-arresting 
officers (collectively “Defendants”) for 
violations of rights guaranteed by the 
Fourth and Fourteenth Amendments, 
including false arrest and impermissible 
discrimination on the basis of sexual 
orientation. The Defendants moved for 
partial summary judgment on all claims 
against the Port Authority of New York 
and New Jersey, the non-arresting 
officers, and alleged violations of the 
Fourth and Fourteenth amendments. 

Defendants submitted crime statistics 
indicating that in 2014, 69 of the 660 
reported crimes were for arrests made in 
the men’s restrooms for public lewdness. 
This was a significant uptick from 2013 
and 2012, where only nine arrests were 
made each year for sexual offenses 
across the entirety of PABT, not just the 
men’s restroom. 

Holden and Mejia presented 
anonymous sworn affidavits of other 
men who had been arrested in the PABT 
men’s restroom, who allege that they 
were targeted because of their perceived 
sexual orientation. In addition, Holden 
and Mejia submitted expert reports to 
show that the increase in arrests was 
driven by intentional policy choices and 
not incidental to routine patrolling. 

When the arrests were made, the 
PAPD used a plainclothes tactical patrol 
to police the men’s restroom. This was 
involved in a “Quality of Life” initiative 
that was aimed at combating certain 
complaints and issues. At trial, officers 
testified that there was confusion over 
whether public lewdness was considered 
a “Quality of Life” issue under official 
PAPD policy. 

Officer Opromalla testified that 
the men’s restroom was part of the 
unit’s patrol and recalled that on 
his first day, Captain Fitzgerald 
explained that public lewdness was 
an ongoing condition that needed the 
unit’s attention. However, there was 
no mention that Captain Fitzgerald 
explicitly instructed the targeting of 
gay men. Officer Opromalla indicated 
that he would spend up to ten minutes 
in the restroom during his patrol. 

The PAPD has a training policy 
that included sensitivity and diversity 
training, including training regarding 
the LGBTQ community. However, 
Holden and Mejia argue the training 
was inadequate, pointing to a previous 
case with similar facts where the court 
found the PAPD had an unconstitutional 
policy or practice of arresting 
men who were perceived to be gay 
without probable cause in restrooms 
that resulted in the deprivation of 
constitutional rights. However, the 
PAPD implemented no additional 
training specifically for plainclothes 
policing after that court decision.

At the motion for summary judgment 
stage, Judge Koeltl analyzed whether 
there was a dispute of material fact 
that needed to be adjudicated before a 
jury. Judge Koeltl denied Defendant’s 
motion for summary judgment for the 
alleged violations of the Fourth and 
Fourteenth Amendments. Specifically, 
Judge Koeltl decided that Holden and 
Mejia had presented evidence that there 
was a genuine issue of material facts as 
to whether the PAPD was adequately 
trained. 

The fact that the PAPD had not 
updated their training for plainclothes 
officers after the PAPD was found 
to have unconstitutional policies in 
a factually similar scenario and the 
significant uptick in public lewdness 

arrests exclusively in the men’s restroom 
indicated to Judge Koeltl that these 
issues needed to be heard before a trier 
of fact. Defendants attempted to rely on 
cases of Title VII violations by private 
employers. However, Judge Koeltl 
distinguished this case by pointing out 
that the PAPD is subject to municipal 
liability for the real possibility of 
constitutional violations of which the 
PAPD should have been on notice. 

Judge Koeltl also denied Defendants’ 
motion for summary judgment 
regarding violations of the Equal 
Protection Clause of the Fourteenth 
Amendment. To support their argument 
that the officers should be afforded 
qualified immunity, they point to 
another employment discrimination 
case that Judge Koeltl held has no 
bearing on this case. Specifically, Judge 
Koeltl noted that even a Title VII case 
were relevant, the cases that Defendants 
used for support pre-dated Windsor v. 
United States, a Second Circuit case 
ultimately affirmed on other grounds 
by the Supreme Court, that found that 
sexual-orientation classifications are 
subject to heightened scrutiny. 

Defendants argued in the alternative 
that Holden and Mejia’s Equal 
Protection claim lacks factual support. 
Again, Judge Koeltl points to the lack 
of updated training and the significant 
uptick in arrests of men in the men’s 
restroom as sufficient to establish a de 
facto policy of targeting gay men or 
gender non-conforming individuals and 
move this issue before a factfinder.

Regarding the claims against non-
arresting officers, Judge Koeltl granted 
summary judgment. First, the claims 
against non-arresting officers were 
time-barred. The non-arresting officers 
and Officer Fitzpatrick were reasonably 
identifiable based on the arrest reports 
and not added to the Complaint until 
after the statute of limitations had run. 
Further, Judge Koeltl granted summary 
judgment concerning the claims against 
Officer Kehoe. Even though he was 
present for both Holden and Mejia’s 
arrests, his acting on another officer’s 
allegations of probable cause does not 
establish liability. 

Once this moves forward to the next 
stage of litigation, it will be interesting 
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to see how this case is adjudicated before 
a factfinder. The fact that the PAPD 
could be held to have a court determine 
the existence of unconstitutional 
policies and practices, then not adjust 
accordingly and expect to be free from 
liability, should be of concern. 

Cornell Holden and Miguel Mejia 
are represented by Cynthia Helen Conti-
Cook and Marlen Suyapa Bodden of 
The Legal Aid Society of New York, 
NY, Daniel R McNeely of Winston & 
Strawn LLP in Washington D.C, and 
Seth Eliot Spitzer and Thomas Patrick 
Lane of Winston & Strawn LLP in New 
York, NY. The Port Authority of New 
York and New Jersey is represented by 
Kathleen Gill Miller of Law Office of 
James M. Begley in New York, NY, and 
Thomas Robert Brophy and James M. 
Begley, General Counsel for The Port 
Authority of New York and New Jersey. 
The PAPD and officers sued in their 
individual and official capacity are also 
represented by Kathleen Gill Miller. ■

David Escoto is a law student at New 
York Law School (class of 2021).

Transgender people confront an 
extraordinary amount of discrimination 
in the workplace. In 2015 the National 
Center for Transgender Equality 
completed a survey finding that of 
27,000 respondents, thirty percent 
“reported being fired, denied a 
promotion, or experiencing some other 
form of mistreatment because of their 
gender identity or expression.” James, S. 
E., Herman, J. L., Rankin, S., Keisling, 
M., Mottet, L., & Anafi, M., The 
Report of the 2015 U.S. Transgender 
Survey, NATIONAL CENTER FOR 
TRANSGENDER EQUALITY 12 
(2016), https://transequality.org/sites/
default /files/docs/usts/USTS-Full-
Report-Dec17.pdf. Further, twenty-seven 
percent of respondents “who held or 
applied for a job during that year . . . 
reported being fired, denied a promotion, 
or not being hired for a job they applied 
for because of their gender identity or 
expression.” Id. 

Sadly, this was Diana Membreno’s 
experience working as a cook at a 
Maryland TGI Friday’s (Friday’s) 
where she was ultimately fired by her 
supervisor—also one of her abusers—
in December 2016. In Membreno 
v. Atlanta Rest. Partners, 2021 WL 
409746, 2021 U.S. Dist. LEXIS 
22765 (D. Md. February 5, 2021), U.S. 
District Judge Paula Xinis—a former 
federal public defender—denied 
summary judgment for Membreno’s 
employer, Atlanta Restaurant Partners, 
Jackmont Hospitality, Inc., the franchise 
proprietors, and Friday’s, the franchisor. 

After initially filing a claim with the 
Maryland Commission on Civil Rights, 
Membreno filed suit in the Circuit Court 
for Montgomery County. Defendants 
removed to the U.S. District Court for 

the District of Maryland. Membreno’s 
amended complaint included claims of 
sex and gender identity discrimination 
and hostile work environment based on 
gender identity under the Montgomery 
County Human Rights Act (MCHRA) 
and the Maryland Fair Employment 
Practices Act (MFEPA). Judge Xinis 
denied the defendants’ motion for 
summary judgment and equally found 
no merit to the defendants’ procedural 
challenges based on alleged failure to 
exhaust administrative remedies and 
statute of limitations.

Because the MCHRA and the MFEPA 
may be construed under Title VII law, as 
the state analogue to Title VII, the court 
analyzed Membreno’s claims under 
applicable federal law. Judge Xinis’ 
opinion follows last summer’s landmark 
Supreme Court opinion Bostock v. 
Clayton Cty., Ga., 139 S. Ct. 1599 
(2019). However, Maryland law already 
prohibited discrimination based on 
gender identity by employers with 15 or 
more employees. In May 2015, Governor 
Martin O’Malley signed into law the 
Fairness for All Marylanders Act, which 
amended the Maryland Fair Employment 
Practices Act to include gender identity 
as a protected classification. 

During her ten-year career at 
Friday’s, Membreno was an exemplary 
employee despite facing ridicule 
and mistreatment. She was awarded 
employee of the month five times and 
co-workers regarded her as a leader in 
the workplace. Notwithstanding her 
dedication, Membreno demonstrated 
enduring mistreatment spanning her 
career at Friday’s including avoiding 
using the bathroom at work because the 
general manager berated her when she 
did. Supervisors refused to use female 

Maryland Federal Court Denies 
Summary Judgment to Employer TGI 
Friday’s for Transgender Plaintiff’s 
Claims of Sex and Gender Identity 
Discrimination and Hostile Work 
Environment
By Joseph Hayes Rochman
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pronouns and called her “Jose” instead 
of her correct name, Diana. 

Lainez, who later became the 
supervisor who fired Membreno, 
among other forms of castigation, 
“aggressively pushing her . . . yell[ed], 
‘What is your problem, faggot?’ and 
‘You want me to hit you?’” Membreno 
was consistently treated in this manner 
throughout her time at Friday’s. One can 
imagine the fear and embarrassment 
she encountered daily in front of co-
workers and others. Ultimately, Lainez 
fired Membreno in December 2016 
over a dispute about whether she was 
required to find a replacement to cover 
her shift. Membreno requested to 
take off for Christmas Eve over a text 
message. Lainez instructed her to find a 
replacement. Instead, Membreno relied 
on the advice of another supervisor that 
it was not her responsibility to do so. 

In support of their motion for 
summary judgment on the sufficiency of 
the evidence, the defendants contended 
that (1) Membreno did not present 
sufficient evidence establishing a 
prima facia case of discrimination, (2) 
that no evidence existed to rebut their 
non-discriminatory reason for firing 
Membreno, and (3) that their written 
non-discrimination policy provided the 
employers an affirmative defense. Judge 
Xinis rejected all these arguments. 
There was ample evidence to support 
Membreno’s exemplary employment 
record and that a reasonable juror could 
conclude Membreno was fired because 
of her transgender status. 

First, Membreno clearly established 
that the defendants’ alleged non-
discriminatory reason for firing her was 
pretextual. While defendants maintained 
that time-off requests must be written 
in a “Request Off Book” two-weeks in 
advance and that Membreno violated 
this by texting her supervisor a few days 
in advance and failing to find someone 
to cover her shift. Membreno and other 
employees rebutted the alleged policy, 
attesting to the practice that employees 
may directly tell a supervisor by 
speaking to or texting them and that 
the supervisor was responsible for shift 
replacements. 

Second, addressing Membreno’s 
hostile work environment claims, Judge 
Xinis similarly concluded that Membreno 

presented sufficient evidence to sustain 
her hostile work environment claims. Not 
only was Membreno subjected to being 
ridiculed and demeaned by supervisors, 
but the court found that she presented 
sufficient evidence that her conditions 
of employment were materially altered 
by losing shifts at work. Notably, when 
Lainez became her supervisor in 2016, 
he warned her that nobody would 
protect her. After failed attempts to 
report the behavior, Lainez cut her from 
the schedule on Tuesdays and later, 
on Thursdays. As a result, Membreno 
sought outside employment. Thus, Judge 
Xinis rejected the defendants’ contention 
that Membreno failed to demonstrate 
she withstood sufficiently severe or 
pervasive conduct. 

Finally, Judge Xinis rejected 
defendants’ argument that their written 
non-discrimination policy proved an 
affirmative defense that as an employer 
they exercised reasonable care to prevent 
and promptly correct the harassment. 
Judge Xinis explained that the defense 
is not available if “the supervisor’s 
harassment culminates in a tangible 
employment action, such as discharge, 
demotion, or undesirable reassignment.” 
Faragher v. City of Boca Raton, 524, 
U.S. 742, 808 (1998). Thus, Judge Xinis 
concluded that the existence of such a 
non-discrimination policy alone does 
not absolve defendants of liability. 

Judge Xinis’ opinion makes clear 
that after Bostock—not cited in her 
opinion—transgender discrimination 
in the workplace is unquestionably a 
viable claim in federal courts for sex and 
gender discrimination under Title VII. 

Diana Membreno is represented 
by attorneys Jonathan C. Puth and 
Lauren A. Khouri of Khour, Correia 
and Puth, PLLC, based in Washington, 
D.C. Atlanta Restaurant Partners and 
Jackmont Hospitality, Inc. is represented 
by Ayman Rizkalla of Akerman LLP 
based in Washington, D.C. and attorneys 
Ana Calleja Dowell, Erica V. Mason, Sul 
Ah Kim, of Akerman LLP in Atlanta, 
GA for this matter only. Likewise, TGI 
Friday’s is represented by attorneys 
Ana Calleja Dowell and Sul Ah Kim of 
Atlanta. ■

Joseph Hayes Rochman is a law student 
at New York Law School (class of 2021).

District Court in 
Colorado Allows 
Traveling Nurse’s 
HIV Employment 
Discrimination 
Claim Under the 
ADA to Proceed 
to Trial 
By Filip Cukovic

This is an employment discrimination 
case brought under the Americans 
with Disabilities Act (ADA). Plaintiff 
Dustin Buhrmann, who is a travel 
nurse, alleged that the defendant 
Aureus Nursing violated the anti-
discrimination provision of the ADA 
because Aureus terminated Buhrmann 
upon discovering that he is HIV-
positive. Moreover, Buhrmann argued 
that Aureus’ questionnaire which 
asked Buhrmann to answer numerous 
questions related to his HIV diagnosis 
also violated another provision of the 
ADA. After Aureus’ motion to dismiss 
was denied, Aureus moved for summary 
judgment. On February 11, 2021, the 
U.S. District Court for the District of 
Colorado denied Aureus’ summary 
judgment motion regarding Buhrmann’s 
HIV discrimination claim, but granted 
summary judgment on plaintiff’s 
disability-related inquiry claim. 
Buhrman v. Aureus Medical Group, 
2021 U.S. Dist. LEXIS 26214. The 
case was decided by Judge R. Brooke 
Jackson.

Buhrmann, a Colorado resident, is a 
registered travel nurse. Defendant Aureus 
Nursing is a Nebraska corporation that 
employs travel nurses and sends them 
to different hospitals across the country. 
After successfully interviewing for 
the position at the Medical Center for 
the Rockies in Colorado, Buhrmann 
accepted Aureus’s offer on April 10, 
2018. The offer was contingent on 
Buhrmann answering a Confidential 
Medical History Questionnaire and 
Personal Information form, which 
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among other things, asked him to 
declare whether he has a blood-borne 
contagious disease and whether he ever 
filed a worker’s compensation claim. 
He answered “no” to both questions, 
and on April 10 signed the form and 
certified that the information included 
in the form was a true and accurate 
representation of his medical history. 
His employment contract included a 
provision that stated that in case of 
plaintiff’s failure to truthfully answer 
the forms, Aureus reserved the right to 
terminate plaintiff’s employment. 

Buhrmann had been diagnosed 
with HIV at some point in 2012, and 
HIV clearly qualifies as a blood-borne 
contagious disease. Still, he believed 
he was under no obligation to reveal 
such information because his viral 
load was undetectable. He also failed 
to disclose that in 2015, he had a right 
shoulder worker’s compensation injury. 
Buhrmann claimed that he simply 
forgot about the injury at the time of 
filling out the form. After he signed 
the forms, Aureus verified them, and 
on April 14, Buhrmann began working 
as a nurse at the Medical Center of the 
Rockies. 

In July 2018, Buhrmann suffered 
an injury when a heart monitor fell 
onto his toe while he was transporting 
a patient. He then filed an “Accident 
or Illness Report” which included a 
release authorizing Aureus to obtain 
medical records regarding the accident. 
On July 10, Aureus received his medical 
records, which were further reviewed 
by Aureus’s Safety Coordinator, Ms. 
Dana Gross. Gross noted that records 
indicated that he had been diagnosed 
which HIV, which he had not disclosed 
in the April 2018 medical history form. 
Because the records did not indicate 
the date of his diagnosis, Ms. Gross 
concluded at the time that there was 
no basis to take action against plaintiff, 
because he could have contracted 
HIV after he had begun working at 
the Medical Center. Moreover, his 
employment contract was ending on 
July 21, only a few days later.

However, in the meanwhile, 
apparently unknown to Gross, Aureus 
and Buhrmann had agreed to renew the 
contract, so that he could take another 

assignment with Aureus, this time in 
Alaska. Thus, on July 29, 2018, he filled 
out another job offer form that included 
the same medical history questionnaire 
as before. In response to the question 
asking, “Do you have a blood-borne 
contagious disease?” he again answered 
“no.” In response to the question 
about worker’s compensation claims 
or benefits, he reported his recent toe 
injury from the fallen monitor but made 
no mention regarding his shoulder claim 
from 2015. Later that day, Buhrmann 
signed his new employment contract.

After he submitted the form and 
contract, Operations Manager Stacey 
Lubash contacted Buhrmann and told 
him that he must correct his answer 
to the blood-borne contagious disease 
question, as Aureus was aware that 
he is HIV positive. After he corrected 
his answer, Ms. Lubash also sent him 
a follow up Blood-Borne Pathogens 
Questionnaire, stating that Aureus 
requires all individuals who check 
“yes” to the blood-borne contagious 
disease question to answer it. The 
questionnaire required plaintiff and his 
treating physician to answer questions 
about whether plaintiff’s HIV status 
interfered with his ability to safely 
perform his job.

On September 5, Buhrmann emailed 
Ms. Lubash telling her that he finds 
certain parts of the Questionnaire to 
be intrusive, and he asked her whether 
his employment was contingent upon 
completing the form. Lubash forwarded 
plaintiff’s message to Ms. Gross, who 
later answered Ms. Lubash, stating 
“considering he was diagnosed in 2012 
and did not disclose it on his initial 
medical history form, we now have a 
new issue! He falsified his employment 
documents. I don’t see this as being 
any different than anyone else who 
knowingly withheld information and 
has been terminated. Amy, what do 
you think?” Moreover, she stated: “I 
just remember catching this on his 
paperwork from his work injury. I 
thought he was recently diagnosed 
and that is the reason it wasn’t on 
his med history form.” Buhrmann 
ultimately completed the questionnaire 
on September 5, and on September 6, 
he was on his way to Alaska. While at 

the Seattle airport he received a phone 
call from Will Pittack, his manager at 
Aureus. Mr. Pittack told plaintiff that 
he was fired and mentioned a “zero 
tolerance” policy for falsifying forms.

Buhrmann filed suit on May 30, 
2019, alleging that Aureus violated his 
rights under Title I of the ADA in two 
ways: first, it discriminated against him 
by firing him due to his HIV-status; and 
second, it made an unlawful inquiry 
into his disability. On October 10, 2019 
Aureus filed a motion to dismiss, which 
the court denied on February 3, 2020. 
Following discovery, defendant filed 
a motion for summary judgment on 
July 14, 2020. On February 11, 2021, 
Judge Jackson denied that motion as 
it relates to the HIV discrimination 
claim but granted summary judgment 
on plaintiff’s disability-related inquiry 
claim. 

The ADA prohibits discrimination 
in the employment on the basis of a 
disability, so long as the individual in 
question is qualified to perform essential 
job functions. Since it is generally 
difficult to provide direct evidence of 
discrimination, plaintiffs rely on the 
McDonell-Douglas burden-shifting 
framework developed by the Supreme 
Court under Title VII to prove their 
claim. The first step of the framework 
requires a plaintiff to establish that (1) 
he is ‘disabled’ within the meaning of 
the ADA; (2) he is qualified, with or 
without reasonable accommodation, to 
perform the essential functions of the 
job he holds or desires; and (3) that the 
employer discriminated against him 
because of his disability. Moreover, 
the plaintiff must show that he suffered 
an adverse employment action. Once 
plaintiff establishes a prima facie case 
under this framework, the burden 
shifts to the employer to articulate 
a “legitimate, non-discriminatory 
reason” for the employment action in 
question. If the employer offers such 
a reason, the burden shifts back to 
the plaintiff to offer evidence that the 
reason is pretextual. 

Here, the defendant did not deny that 
Buhrmann’s HIV diagnosis qualifies as 
an ADA- recognized disability; or that 
he is qualified to do his job well; or that he 
suffered an adverse employment action. 
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Instead, Aureus stated that there is no 
evidence that plaintiff was terminated 
because of his HIV diagnosis. Aureus 
argued the evidence only allows for an 
inference that plaintiff was terminated 
because he did not truthfully answer 
the medical history form. Moreover, 
Aureus provided documents evidencing 
that the company employs individuals 
who are HIV-positive as well as sheets 
documenting instances where other 
employees were terminated because 
they failed to truthfully answer the 
questionnaires and employment forms. 
Finally, Aureus stated that the only 
evidence possibly giving rise to an 
inference that plaintiff was terminated 
because of his HIV status is the fact that 
he was terminated one day after Aureus 
received his Bloodborne Pathogens 
Questionnaire. However, that evidence 
alone cannot show discrimination, 
Aureus argued, because it had actually 
known of plaintiff’s HIV diagnosis 
since July 2018 but had not discharged 
him then.

The court disagreed. First, Judge 
Jackson recognized that temporal 
proximity is an important factor in 
establishing a prima facie case of 
discrimination. Specifically, close 
temporal proximity between an adverse 
employment action and the employer’s 
learning of information that may have 
been the reason for termination can give 
rise to an inference of discrimination. 
Here, only one day lapsed between 
Aureus receiving more information 
about plaintiff’s HIV status and his 
termination. Moreover, only eight 
weeks lapsed between when Aureus 
first learned of plaintiff’s disability. In 
the court’s opinion, these two events 
were sufficiently close to each other to 
support a discrimination inference. 

This conclusion was supported by 
other facts as well. Although Aureus 
had known of plaintiff’s diagnosis since 
it received his medical records in July 
of 2018, the questionnaire he submitted 
on September 5 – the day before he 
was fired – provided defendant with 
significantly more information about 
plaintiff’s disability. Moreover, in 
her email about the date of plaintiff’s 
diagnosis, Ms. Gross wrote “we now 

have a new issue!”, which could suggest 
that either she or others at Aureus 
believed something about plaintiff 
posed a problem as of when it first 
learned of his disability. When taken 
together, these facts established a prima 
facie case of discrimination. 

The court then analyzed whether 
the employer provided a legitimate, 
nondiscriminatory reason for termination 
in question. Without extensive discussion, 
the court recognized that terminating 
an employee because he falsified 
employment documents is a legitimate 
reason to terminate that employee. Of 
course, an analysis did not end there, as 
the employee then had an opportunity 
to show that such reason is a pretext for 
discrimination. One of the ways to show 
pretext is by putting forth evidence that 
the defendant has shifted rationales 
for the adverse employment action. 
Plaintiff successfully provided such 
evidence, by exposing an inconsistency 
in Aureus’ purported reasoning for his 
termination. 

While Aureus stated that it has zero 
tolerance for employees falsifying 
information, it did not terminate 
plaintiff when it first learned that he 
provided false information on a job 
offer form on July 29, 2018. Instead, 
defendant waited more than a month 
to fire him, until after he provided 
additional information through the 
Bloodborne Pathogens Questionnaire. 
Nor was there any indication that Aureus 
intended to fire Buhrmann as a result of 
his providing false information until 
September 2018. To the contrary, after 
Aureus received the Alaska job offer 
form where plaintiff answered “no” 
to the bloodborne contagious disease 
question, Ms. Lubash sent plaintiff a 
new job offer form and asked him to 
correct his answer because they knew 
of his HIV status. Nothing in the record 
suggested that plaintiff’s initial “no” 
answer undoubtedly was a problem, 
much less that it merited termination.

Although the court recognized that 
there is substantial evidence supporting 
Aureus’ legitimate, non-discriminatory 
reason for termination, a reasonable 
jury could still disagree with the 
defendant. Because of that, the court 

concluded that it would be inappropriate 
to grant defendant’s summary judgment 
on the issue of HIV discrimination. 

However, the court reached 
a different conclusion regarding 
plaintiff’s medical inquiry claim as it 
granted defendant’s summary judgment. 
Generally, the ADA prohibits employers 
from requiring medical examinations or 
inquiring as to whether an employee has 
a disability before making a job offer. 
There are various exceptions to this 
rule, however. The ADA’s prohibitions 
and related exceptions fall into three 
stages: (1) pre-offer, (2) post-offer, and 
(3) during employment. 

At the first stage, when an applicant 
has applied for a job but not yet 
been offered it, all disability-related 
inquiries and medical examinations 
are prohibited unless they related to 
an applicant’s ability to perform job-
related functions. At the second stage, 
or after an applicant has been offered a 
job, an employer may require a medical 
examination and may condition the offer 
on the examination results provided that 
all entering employees are subject to the 
examination regardless of disability. At 
the third stage, during an individual’s 
employment, an employer is prohibited 
from requiring a medical examination 
or inquiring into whether an employee 
has a disability, unless it is job-related 
and consistent with business necessity. 
Thus, the extent to which Aureus may 
inquire into plaintiff’s medical history 
depends on which subsection the 
employee’s situation falls under.

In this case, there were two sets of 
inquiries. The first one related to the 
question on defendant’s job offer form 
asking whether an individual has a 
bloodborne contagious disease. The 
second one is the Bloodborne Pathogens 
Questionnaire. The first form clearly 
falls into a pre-offer category, and the 
statute states that such inquires will 
not violate the ADA so long as they are 
related to applicant’s ability to perform 
job-related functions. Somewhat 
strangely, the court did not analyze 
whether questioning an applicant about 
his bloodborne contagious disease is 
related to his ability to perform job-
related functions. Instead, the court 
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held that the bloodborne disease inquiry 
did not violate the ADA because all 
applicants for a job with Aureus are 
subject to that same inquiry.

The analysis regarding the 
Bloodborne Pathogens Questionnaire 
was trickier and more extensive. The 
problem was that it was not clear whether 
such questionnaire falls into a pre-offer 
or during employment category. Without 
answering this question directly, the 
court held that the questionnaire does 
not violate any provision of the ADA 
because the questionnaire was only a 
follow-up inquiry that the 10th Circuit 
already recognized as permissible. For 
example, in Sumler v. Univ. of Colorado 
Hosp. Auth., the plaintiff’s answers on a 
post-offer medical questionnaire led her 
prospective employer to order further 
screening to assess whether her use of 
antidepressants would impact her ability 
to work as a sonographer. 790 F. App’x 
950, 954 (10th Cir. 2019). The 10th 
Circuit recognized that such follow up 
is permissible an employer may order 
follow-up tests or examinations where 
an examination indicates that further 
information is needed. Here, Aureus 
has met its burden by showing that as 
a nurse, Buhrmann might be expected 
to engage in procedures that could 
place him, patients, or other medical 
personnel at risk due to his HIV-
status. The questionnaire appropriately 
sought a treating physician’s guidance 
on whether plaintiff or others in his 
situation can safely perform invasive, 
non-invasive, or exposure-prone 
procedures based on factors such as 
viral load. Thus, because there were 
no genuine disputes of material fact 
regarding this part of plaintiff’s claim, 
the court found that Aureus’ use of the 
Bloodborne Pathogens Questionnaire 
did not constitute an unlawful inquiry 
in violation of the ADA. 

Buhrmann is represented by Igor 
Raykin and Michael Jeffrey Nolt 
from Kishinevsky & Raykin, LLC. 
Defendants are represented by Scott 
Parrish Moore from Baird Holm, 
LLP. Judge Jackson was appointed by 
President Barack Obama. ■

Filip Cukovic is a law student at New 
York Law School (class of 2021). 

The Indiana Court of Appeals ruled 
on February 24 in three consolidated 
cases where parents had appealed 
the refusal of trial judges to order the 
state’s Department of Health to change 
the gender designation for their minor 
children. In the Matter of the Change of 
Gender Identification of A.B., O.S., and 
C.V. (f/k/a V.V.), 2021 Ind. App. LEXIS 
57, 2021 WL 717752. The majority of the 
three-member panel ruled that Indiana 
courts do have authority to order such 
changes and remanded the cases for 
the trial judges to consider whether the 
requested gender designation changes 
were in the best interest of the minors. 
Senior Judge Ezra H. Friedlander 
wrote the majority opinion, with Judge 
Randolph R. Pyle, III, dissenting.

In the case of A.B, a 14-year-
old whose mother petitioned to be 
redesignated as female, Judge Thomas 
J. Felts had observed during a hearing 
“hesitation” about “changing something 
like this for a child who’s not of age of 
majority, um, potentially could change 
back, could change mind [sic].” The 
judge subsequently denied the petition 
without explanation. In the case of O.S., 
age 7, whose mother also petitioned to 
have redesignated as female, Felts also 
denied the petition without explanation. 
One imagines that if he wouldn’t do it 
for a 14-year-old, he certainly wouldn’t 
do it for a 7-year-old.

In the case of 16-year-old C.V., the 
father petitioned for both a name change 
and a change of gender designation to 
male. Judge Timothy Day granted the 
name change but denied the gender 
designation change, stating that “parents 
may not consent to a gender change for 
their children.”

All three parents appealed, and the 
Court of Appeals consolidated the 

cases for consideration upon motion by 
C.V.’s father. 

Despite the lack of express statutory 
authorization, two of the judges 
concluded that a court did have authority 
to order the Health Department to 
change a minor’s name on a birth 
certificate. Looking at statutes dealing 
with other issues, Judge Friedlander 
wrote, “Indiana law recognizes parents’ 
authority to make decisions for a child 
that may have substantial or permanent 
effects on the child’s life,” including 
name changes. “The changing of a child’s 
gender marker is commensurate with 
these other life-changing alterations to a 
birth certificate. Considering the broad 
language of Indiana Code section 16-37-
2-10(b)” regarding corrections to birth 
certificates, “and the wide authority of 
parents to make decisions about their 
children’s lives, we conclude the trial 
court in C.V.’s case erred in stating C.V.’s 
father lacked the authority to request a 
change to the gender marker on C.V.’s 
birth certificate.”

However, the court did not agree 
with the appellants that the standard for 
deciding whether to grant the petition 
to change a gender marker was whether 
the parent had filed it in good faith and 
not for purposes of defrauding anyone, 
which is the standard for evaluating 
a petition to change the name or the 
gender identification of an adult. The 
court considered that when a minor is 
involved, the court’s responsibility is 
to determine whether the petitioned-
for change is in the best interest of the 
minor. The court noted that the name 
change statute instructs the court to use 
the “best interest” factors listed in the 
state’s custody statute, Ind. Code section 
31-17-2-8, in determining whether to 
grant a name change for a minor, and 

Indiana Court of Appeals Rules Parents 
Can Seek Change of Gender Designation 
for Their Minor Children on Birth 
Certificates and Adapts Name-Change 
Statutory Factors for Gender Changes
By Arthur S. Leonard
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it concludes that the same list of factors 
should apply to a gender identification 
change. 

The statutory factors listed by the 
court are: “(1) The age and sex of the 
child. (2) The wishes of the child’s 
parent or parents. (3) The wishes of the 
child, with more consideration given 
to the child’s wishes if the child is at 
least fourteen (14) years of age. (4) The 
interaction and interrelationship of the 
child with: (A) the child’s parent or 
parents; (B) the child’s sibling; and (C) 
any other person who may significantly 
affect the child’s best interests. (5) The 
child’s adjustment to the child’s: (A) 
home; (B) school; and (C) community. 
(6) The physical and mental health of all 
individuals involved.”

Thus, the three cases were remanded 
for application of the statutory factors 
by the trial judges. 

Judge Pyle’s dissent argued that 
the court exceeded its authority in 
its broad interpretation of the birth 
certificate statute. The judge insisted 
that the language of the statute 
could not reasonably be construed 
to authorize this result, and that the 
question whether courts have the power 
to order recognition of a minor’s gender 
change was one for the legislature to 
address after appropriate study, not 
for a court. Furthermore, he rejected 
the idea of appropriating the custody 
statute’s test for name-changes for this 
purpose, saying this was “outside of our 
bailiwick.” 

“Allowing for a change of a gender 
marker on a birth certificate may be a 
worthy policy objective,” commented 
Judge Pyle. “However, it is not an 
objective that should be achieved 
through the courts.”

The appellants were represented 
by Megan Stuart, Kathleen Cullum, 
and Katharine Williams, all Legal 
Services attorneys from Bloomington, 
Indianapolis, and South Bend, 
respectively. ■

This writer spoke prematurely last 
Summer when applauding a single 
circuit judge’s decision allowing an 
in forma pauperis appeal of a civil 
rights case that had been dismissed as 
“frivolous.” A full panel of the court 
took little time affirming the dismissal 
on the “merits” in Bason v. Stover, 2021 
U.S. App. LEXIS 5186 (6th Cir., Feb. 22, 
2021). 

Ohio prisoner Corey Allen Bason 
is “openly transgender.” A rumor 
circulated that Bason had engaged in 
sexual conduct with another inmate 
(Neal), who got into a fight with a 
third inmate over the issue. When Neal 
was being escorted to segregation, 
defendant Corrections Officer Stover 
announced to the dorm, while looking 
at Bason: “[This is] what happens when 
you get caught sucking dick on the back 
wall.” Then, “all eyes turned to Bason,” 
who was embarrassed and frightened. 

Bason suffered three subsequent 
assaults. U.S. District Judge Pamela 
Barker (N.D. Ohio) dismissed Bason’s 
lawsuit against Office Stover as 
“frivolous” and ruled that an appeal 
would not be taken in good faith. 
Bason appealed anyway and asked the 
Sixth Circuit to allow her to proceed 
in forma pauperis. In Corey v. Stover, 
2020 U.S. App. LEXIS 22991 (6th Cir., 
July 22, 2020), Circuit Judge Raymond 
Kethledge (appointed by George W. 
Bush) permitted Bason to proceed IFP. 

Judge Kethledge’s Order showed 
what this writer characterized as 
“refreshing understanding” of the 
dangerous spread of officer-reinforced 
“rumors” about sexual activity in a 
setting charged with LGBT-phobia. 
Bason insisted that no sexual act 
occurred. Videotape confirmed the 
denial, but Bason’s request that Stover 
retract the statement publicly was 
rejected. Rumors continued to spread 

“through the dorm and prison,” and 
Bason’s three separate fights ensued.

Judge Kethledge found that Bason 
had stated a claim for deliberate 
indifference to safety under Farmer 
v. Brennan, 511 U.S. 825, 834 (1994). 
He found that Bason alleged that the 
risks were “sufficiently serious” as an 
objective matter and that the defendants 
knew of the risks but subjectively 
disregarded them, under Brown v. 
Bargery, 207 F.3d 863, 867 (6th Cir. 
2000). Bason alleged serious risk, and 
serious harm followed. 

On the subjective arm, defendant 
Stover’s own remarks doomed him. He 
was in the process of disciplining Neal 
for a fight involving allegations of sex 
with Bason. Judge Kethledge found an 
issue as to whether Stover could have 
been subjectively unaware that such 
allegations lead to fights, as he fanned 
the flames toward Bason in front of the 
dorm. Even if the rumors were untrue, 
they “became even more widespread 
after Stover made his comment. Stover 
was disciplining another inmate for 
participating in a fight that had been 
caused by that very same rumor.” This 
creates “an inference, at least, that 
Stover understood the risk his comment 
posed to Bason’s safety. Bason thus 
has an arguable basis to assert that he 
stated a claim for relief, particularly in 
light of the liberal standards afforded 
prisoners’ pro se complaints.” Brown, 
207 F.3d at 867-68.

Unfortunately, Judge Kethledge 
was not on the panel assigned to 
the case, which consisted of Circuit 
Judges Helene White and John K. Bush 
(both George W. Bush) and Senior 
Circuit Judge Alan E. Norris (George 
H.W. Bush). Their unsigned “Order” 
dispensed with adversary briefing and 
oral argument. In fact, no defendants 
ever appeared in the case.

Sixth Circuit Affirms Summary 
Dismissal of Transgender Prisoner’s 
Protection from Harm Case Despite 
Beatings after Guard’s Incitement 
By William J. Rold
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Applying Farmer’s two-prong test 
(objective risk and subjective deliberate 
indifference to the risk), the panel found 
that “Bason failed to state an Eighth 
Amendment claim against Stover based 
on the comment at issue.” Regarding 
the objective risk, Bason’s argument of 
risk is “speculative” because Bason is 
“openly transgender” and homophobic 
inmates could have assaulted him 
without Stover’s comment. 

On the subjective test, the panel found 
that Bason did not allege that Stover 
“start[ed]” the rumor or “intended to 
continue to spread” it. The panel wrote: 
“Although Stover’s comment was 
inappropriate, ill-advised, and perhaps 
negligent, it does not rise to the level of 
deliberate indifference,” citing Bishop 
v. Hackell, 863 F.3d 757, 766-67 (6th 
Cir. 2011). Actually, the jump cites do 
not support the point and have nothing 
to do with “comments.” Bishop was a 
summary judgment case, in which the 
district judge denied qualified Immunity 
to officers on claims arising from 
an attack by predators on a mentally 
disabled prisoner. The “error” by the 
district judge was a failure to assess 
qualified immunity individually as to 
each defendant officer. Id. On appeal, 
the court affirmed in part and reversed 
in part, depending on the inferences 
supporting a subjective intent. 863 F.3d 
at 770-72.

There is no reference to the Brown 
case, on which Judge Kethledge relied. 
There is no indication the panel even 
read their colleague’s decision.

The panel also affirms summary 
dismissal of Bason’s equal protection 
claim based on transgender 
discrimination, writing: “Bason 
alleged neither that he was subjected 
to purposeful discrimination nor 
that he was treated differently than 
other prisoners to whom he is similarly 
situated . . . . Although he claimed 
unidentified non-gay prisoners were 
protected from harm, he provided no 
facts from which to infer that any of 
those unidentified, non-gay inmates 
were similarly situated to him.” This 
is muddled. Bason’s allegation of being 
singled-out and discriminated against 
for being transgender seems apparent 
enough. The “similarly situated” 

syllogism is circular: how can Bason 
be similarly situated to non-transgender 
people who were not beaten? (Or, as the 
court puts it, to “non-gay” people who 
were not beaten). 

The panel in this case dashed the 
hopes raised by Judge Kethledge. It 
is one more example of a transgender 
inmate’s case dismissed sua sponte 
without service of process on the 
defendant. Here, according to the 
court, there is no claim, because 
Bason’s self-outing as trans made her 
beatings inevitable regardless of the 
guard’s incitement. Since no defendant 
was served, the pious dicta about 
“unprofessional” comments will not 
even be on the reading list for anyone in 
the Department of Corrections. ■

William Rold is a civil rights attorney 
in NYC and a former judge. He 
previously represented the American 
Bar Association on the National 
Commission for Correctional Health 
Care.

More Neglect of 
LGBT Inmate Civil 
Rights Lawsuits in 
the Eastern District 
of California 
By William J. Rold

The pro se case of Bobby White 
is another example of the neglect of 
inmate civil rights cases in the U.S. 
District Court for the Eastern District 
of California. U.S. Magistrate Judge 
Gary S. Austin dismissed his case in 
White v. Pfeiffer, 2021 WL 736246 
(E.D. Calif., Feb. 25, 2021), with leave 
to amend within 30 days. Judge Austin 
has had the case since it was filed in 
December of 2019; nothing was done 
with it for over a year. As is common 
in the Eastern District of California, no 
District Judge is assigned. 

White alleged that he is a member 
of two victimized groups: LGBT and 
EOP. The second group likely refers 
to inmates in California’s “Enhanced 
Outpatient Program,” which (while 
varying by institution) generally 
refers to inmates not requiring in-
patient hospitalization but unable to 
be programmed or treated in general 
population. Both groups are vulnerable 
inmates, and it is California policy not 
to mix either group with aggressive 
gang members. 

Nevertheless, White alleged this 
mixing happens regularly at Kern Valley 
Prison, where corrections officers (with 
the concurrence of supervisors as 
high as lieutenants), allegedly mix the 
protected groups with the gangs in the 
yards, encourage fights, use gangs for 
retaliation against disfavored inmates, 
laugh at the “entertainment,” and place 
“bets” on who will emerge the winner 
of an altercation. White alleges that he 
was targeted by gang members at the 
Kern Valley yard, chased while officers 
watched and his assailants brandished 
weapons, and finally stabbed and left 
on the ground – whereupon officers 
pepper-sprayed him. He says he filed a 
formal complaint, which was supported 
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by video evidence, following which 
some officers were disciplined, but 
then he was subjected to threats and 
retaliation. 

White was deemed a “snitch” by 
both officers and gang members. He 
says that officers encouraged the rumors 
to increase danger to him and to keep 
White from filing more complaints. 
The intimidation succeeded to the 
extent that, except for the complaint 
after the stabbing, White filed no more 
complaints at Kern Valley. He started 
this lawsuit after transfer to Salinas 
Valley (colloquially known as Soledad). 
In an aside that is not fully developed 
(because the case is dismissed), Judge 
Austin observes that the intimidation 
may satisfy a failure to exhaust PLRA 
administrative remedies at Kern Valley.

At this point, the opinion changes 
complexion, as if it were created 
by different writers or assembled 
from snippets taken from different 
cases. Each of White’s arguments are 
disassembled one by one.

Judge Austin rules that the named 
defendants at Kern Valley cannot 
be sued for damages in their official 
capacities, since such a claim would 
amount to a damages case against 
the State, prohibited by the Eleventh 
Amendment. As to injunctive relief, 
White is no longer at Kern Valley. 
This leaves damages claims against 
the named defendants individually, 
which cannot be based on respondeat 
superior. Taylor v. List, 880 F.2d 1040, 
1045 (9th Cir. 1989).

White must show how the individual 
defendants acted against him – how 
“each defendant, through his or her own 
individual actions, violated Plaintiff’s 
constitutional rights.” Corales v. 
Bennett, 567 F.3d 554, 570 (9th Cir. 
2009); Jones v. Williams, 297 F.3d 930, 
934 (9th Cir. 2002). White fails to plead 
such “specific facts” as to the warden, 
the DOC Director, and other named 
defendants. Leer v. Murphy, 844 F.2d 
628, 634 (9th Cir. 1988). 

White has the same obligation as to 
the numerous “John Doe” defendants, 
showing what each individual “Doe” 
did or failed to do. “To state a claim 
against a defendant, or a particular Doe 
Defendant, Plaintiff must name the 

defendant and allege facts showing what 
that individual defendant did or failed 
to do. Plaintiff must allege personal acts 
by each defendant, showing that each 
defendant acted in a way that violated 
Plaintiff’s rights and caused him harm. 
Plaintiff has not done so and therefore 
fails to state a cognizable claim against 
any of the Defendants” [emphasis in 
original]. 

“As a general rule, the use of ‘John 
Doe’ to identify a defendant is not 
favored.” Gillespie v. Civiletti, 629 F.2d 
637, 642 (9th Cir.) “Plaintiff is advised 
that John Doe or Jane Doe defendants 
cannot be served until Plaintiff has 
identified them as actual individuals 
and amended his complaint to substitute 
names for John Doe or Jane Doe.” Judge 
Austin does not explain how White is 
supposed to identity the “Does,” since: 
(1) he is no longer at Kern Valley; (2) 
more than two years have passed since 
the incidents; (3) he is not entitled to 
discovery at this point; and (4) there are 
no defendants remaining upon whom he 
can even propound a discovery demand, 
even if the court should grant leave for 
same to identify the Does. 

Now, the opinion takes another 
turn. Judge Austin includes hundreds 
of words of explanation of the law that 
applies to protection from harm, to use 
of excessive force, and to retaliation, 
but without applying any of the same 
to the averments in this case. This is 
omitted from this article because there 
is nothing new here. Judge Austin 
advises White to read it and to apply it 
to the “personal” involvement of each 
defendant named in the suit.

Finally, Judge Austin orders White 
“to be brief.” White is not authorized 
to include new claims or events that 
happened since December 2019, when 
he filed the case. If White does not 
comply by filing an amended complaint 
satisfactory to Judge Austin within 
thirty days, he will recommend a 
dismissal of the case. Once again, it 
appears to this writer that Magistrate 
Judges in the Eastern District of 
California are making what amounts to 
dispositive rulings without an Article 
III judge. Here, there is no way that 
anyone in prison without counsel could 
comply with this Order. ■

Federal Judge 
Denies Summary 
Judgment, Orders 
Trial, in Civil Rights 
Case Involving 
Transgender 
Prisoners
By William J. Rold

There are at least two class action 
lawsuits currently pending involving 
transgender prisoners. This one is in 
Illinois; and another, in Colorado and 
pending in state court in Denver, is also 
reported in this issue of Law Notes. 
In Monroe v. Jeffreys, 2021 U.S. Dist. 
LEXIS 21224; 2021 WL 391229 (S.D. I., 
Feb. 4, 2021), Chief U.S. District Judge 
Nancy J. Rosenstengel set the Illinois 
case for trial.

Judge Rosenstengel certified a class 
of “all prisoners in the custody of 
IDOC who have requested evaluation or 
treatment for gender dysphoria.”

Defendants include the Illinois 
Department of Corrections (DOC) 
Director, and the DOC heads of health 
services and mental health. After a 
hearing in December of 2019, Judge 
Rosenstengel entered a preliminary 
injunction. As modified in March 
2020, it orders defendants: to ensure 
that treatment decisions are made 
by qualified medical professionals; 
to provide timely hormone therapy 
when medically necessary, including 
monitoring and dosage adjustments; 
to stop depriving gender dysphoric 
prisoners of medically necessary social 
transition; to develop a policy to allow 
such transition (including individualized 
placement decisions, avoidance of cross-
gender strip searches, and access to 
gender-affirming clothing and grooming 
items); and to advise the court regarding 
steps taken to train correctional staff on 
transgender issues. In effect, the court 
found that Illinois’ existing policies and 
the operation of its “Transgender Care 
Review Committee” denied these basic 
principles. 
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After the preliminary injunction, 
defendants made changes to attempt to 
have medical decisions and security-
related accommodations handled by 
separate committees. In accordance 
with standards of the World Professional  
Association for Transgender Health 
(WPATH), defendants provide class 
members with access to commissary 
items such as bras, panties, makeup, and 
facial hair remover. They held a two-hour 
staff “training” in September of 2020.

Meanwhile, the parties have engaged 
in discovery, and plaintiffs point out 
that defendants’ “policy changes have 
not been put into effect and assert that 
practices which subject Plaintiffs to 
serious harm have not changed.” Judge 
Rosenstengel finds that there is “much 
evidence before the Court to support 
Plaintiffs’ claims of significant harm—
including self-mutilation, actual and 
contemplated suicide attempts, and 
clinically significant psychological 
distress—resulting from IDOC’s refusal 
to provide the most basic care for 
transgender individuals, including timely 
evaluations for gender dysphoria, lengthy 
delays in providing hormone therapy 
once a diagnosis of gender dysphoria 
is obtained, and failure to provide 
necessary monitoring of hormone levels 
to many transgender prisoners who are 
receiving hormones.” Evidence adduced 
since the preliminary injunction hearing 
“indicates that Plaintiffs continue to 
suffer due to their inability to obtain 
necessary medical treatment while in 
IDOC’s custody.” 

Defendants argue that they are 
entitled to summary judgment based 
in part on the efforts that have been 
made to comply with the preliminary 
injunction, saying that they are “working 
to replace the [Committee] with a 
two-committee structure; providing 
additional training . . . [and] engaging 
consultants with correctional expertise 
and gender-informed mental health 
expertise to update IDOC’s policies 
and practices for gender dysphoric 
prisoners.” Judge Rosenstengel notes, 
however, “Defendants have not yet 
implemented the policy changes they 
describe, and many practices which gave 
rise to this suit are still ongoing . . . . 
Defendants have not provided drafts of 
their new policies, and the changes they 

describe are not yet completed.” She also 
finds that defendants have not begun to 
address issues facing transgender men, 
who are also members of the class.

As they did in opposition to a 
preliminary injunction, defendants protest 
using WPATH standards as a yardstick 
for assessing care. Judge Rosenstengel 
observes (again) that defendants offer no 
other measure and that defendants’ own 
experts rely on WPATH as “referenced 
for health care around the world.” At 
best, defendants’ argument reinforces a 
factual issue as to standards, requiring 
expert trial testimony.

While defendants concede that 
plaintiffs’ needs are serious, they insist 
that they are not deliberately indifferent 
to them. Judge Rosenstengel finds, 
however, that plaintiffs’ “systemic” 
challenge under Wellman v. Faulkner, 
715 F.2d 269, 272 (7th Cir. 1983), 
presents material factual issues about 
policies, staffing, procedures, and 
supervision that could “disclose a pattern 
of conduct” towards the class that raises 
factual constitutional questions. “A 
substantial risk of harm to Plaintiffs 
relating to medical care is a factual issue 
that remains in dispute. See Farmer v. 
Brennan, 511 U.S. 825, 842 (1994) (“[w]
hether a prison official had the requisite 
knowledge of a substantial risk is a 
question of fact”). Judge Rosenstengel 
grants plaintiffs a trial on permanent 
injunctive relief for inadequate treatment 
of gender dysphoria. “[T]he Court 
is not convinced at this juncture that 
Plaintiffs will be unable to establish 
the requirements for the issuance of a 
permanent injunction.”

Anticipating trial, defendants filed a 
motion in limine – under F.R. Evid. 702 
and Daubert v. Merrell Dow Pharms., 
Inc., 509 U.S. 579 (1993) – to curtail the 
trial testimony of plaintiffs’ expert James 
E. Aiken on management of transgender 
inmates in the correctional setting. 
[Note: An extended analysis by the judge 
of Daubert in the Seventh Circuit – 
under Gopalratnam v. Hewlett-Packard 
Co., 877 F.3d 771, 779 (7th Cir. 2017); 
and Ervin v. Johnson & Johnson, Inc., 
492 F.3d 901, 904 (7th Cir. 2007) – is 
omitted but noted as useful for advocates 
on this issue.]

Mr. Aiken has fifty years’ experience 
in Corrections and served as one of nine 

members of the National Commission 
designated to draft “appropriate standards 
for the safe housing and placement of 
transgender inmates,” which became 
part of the regulations implementing 
the Prison Rape Elimination Act. 
Defendants seek to bar specific opinions, 
that: (1) there is no security justification 
for denying transgender prisoners 
medically necessary social transition, 
particularly relating to misgendering; (2) 
there are no legitimate security reasons 
to deny transgender prisoners medically 
recommended housing placement; and 
(3) sound correctional practice requires 
giving transgender prisoners the option 
of being searched by correctional staff of 
the same gender. 

Defendants question the relevancy of 
these opinions, arguing that they are not 
doing any of these “bad” things. They 
say that Aiken has no expertise to state 
how Corrections should rank medical 
and security issues and that Aiken has 
insufficient familiarity with Illinois 
prisons (particularly the women’s 
prisons) to opine. Judge Rosenstengel 
rejects all of this, finding the testimony 
relevant as assisting the trier of fact, and 
holds that the other objections are for 
cross-examination or presentation by 
defendants’ own experts. 

This writer does not understand why 
this motion was filed. It prompted the 
judge to make a preliminary favorable 
ruling about plaintiffs’ expert, and it 
forecast defendants’ plan to impeach 
him. It is difficult to believe that defense 
counsel thought they could exclude 
Aiken as a fringe figure – and there will 
be no jury on the question of a permanent 
injunction.

Judge Rosenstengel denied plaintiff’s 
request for appointment of a monitor in 
2020. Defendants’ silly motion in limine 
and their demand for summary judgment 
at the end of the year, when their reforms 
were still inchoate, makes a monitor 
more likely after trial.

Plaintiffs are represented by Roger 
Baldwin Foundation, ACLU of Illinois, 
Kirkland & Ellis, P.C. (Chicago) and 
Kennedy Hunt P.C. (St. Louis) – who, 
over the last two years, have consistently 
outlitigated their adversaries. 
Unfortunately, it usually takes astute 
counsel on both sides to settle a prison 
injunctive case. ■
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Plaintiff Sam Doe was identified 
female at birth, but Doe self-identifies 
as a “gender-nonbinary person” and 
presents as gender neutral. Doe uses the 
pronouns “they,” “them,” and “their” – 
as does U.S. Magistrate Judge Richard 
A. Lanzillo (which is the first time this 
writer has seen a court do that in a 
prison case). Judge Lanzillo allows Doe 
to proceed by pseudonym in Doe v. Pa. 
Dep’t of Corr., 2021 U.S. Dist. LEXIS 
31970 (W.D. Pa., Feb. 19, 2021) --and 
he uses the honorific “Mx.” As an adult, 
Doe realized that they needed a more 
masculine body, with a deeper voice, 
greater musculature, no menstruation, 
breast reduction and gender affirming 
surgery. Doe also seeks body hair 
removal. They are diagnosed with 
gender dysphoria.

This is a long (17,000 word) opinion. 
Except for a brief discussion of 
exhaustion under the Prison Litigation 
Reform Act, Judge Lanzillo analyzes 
the case under F.R.C.P. 12(b)(6) motion 
to dismiss standards. All of what follows 
are recommendations to the district 
judge.

On PLRA exhaustion, Judge 
Lanzillo denies summary judgment 
to a physician defendant who was not 
individually named in Doe’s grievances. 
While the PLRA does not have a “name 
all defendants” exhaustion requirement, 
Byrd v. Shannon, 715 F.3d 117, 127 
(3d Cir. 2013), Pennsylvania grievance 
policies state that the inmate “shall 
identify individuals directly involved 
in the events.” Doe argued that they did 
identity the physician by title and that 
defendants’ grievances responses made 
it clear this defendant was the “Medical 
Director” of the subject prison, even 
if not individually named – Williams 
v. Beard, 482 F.3d 637, 639-40 (3d 
Cir. 2007); Spruill v. Gilles, 372 F.3d 
218, 234-35 (3d Cir. 2004) – so Judge 
Lanzillo denied summary judgment on 
PLRA exhaustion. 

Judge Lanzillo describes Doe’s 
medical history in some detail. 
Their treatment in prison has been 
subject to the prior “approval” of two 
committees: a “Treatment Review 
Committee” for transgender care, 
none of whose members have direct 
contact with patients or work in 
prisons, according to Doe; and a 
“Central Office Committee,” which 
includes non-medical people, such as 
administrative and security officials, 
which must approve any outside 
interventions, including surgery. Doe 
says that no physicians who treat 
transgender patients are on the Central 
Office Committee and that no inmate 
has ever been approved for surgery.

Doe alleges that, at the facility 
level, there is no expertise regarding 
transgender health care and that they 
have been denied access to a specialist. 
Doe has been prescribed testosterone 
sporadically, with fluctuating dosages 
and outright denials, without regard 
to standards of care or laboratory 
test results, according to them. Doe 
self-mutilated in 2018, by removing 
their nipples. They have been denied 
body hair removal, which is deemed 
“elective.”

A health administrator discussed 
transgender care, hormones, and 
dysphoria issues with Doe loudly in the 
hearing of other inmates. Afterwards, 
other inmates began harassing Doe. 
Doe discussed their self-harm with 
a psychiatric counsellor in private, 
but some of their disclosures left the 
medical department and spread into 
the prison population, and Doe was 
physically threatened. Doe alleges that 
officers were not trained to keep them 
safe or to intervene to quell danger.

Doe was moved to “administrative 
custody.” They were strip-searched 
(“frequently multiple times a day) and 
forced to remove the bandages over 
their chest wounds.  

Judge Lanzillo recommends that 
motions to dismiss by physician 
defendants should be denied. The 
pleadings show enough to allege 
deliberate indifference to health 
needs and to safety under De’Lonta v. 
Angelone, 330 F.3d 630, 634 (4th Cir. 
2003). It is undisputed that the medical 
needs and the safety risks are serious, 
so the discussion focuses on deliberate 
indifference to them.

The doctors argue that Doe has 
received “extensive” medical care and 
the dispute is over disagreement as to 
“proper” care, which is not actionable. 
United States ex rel. Walker v. Fayette 
County, 599 F.2d 573, 575 n. 2 (3d Cir. 
1979). But a prisoner can state a claim 
by showing that the defendants were 
providing “easier and less efficacious 
treatment” instead of care mandated 
by professional standards. Palakovic v. 
Wetzel, 854 F.3d 209, 228 (3d Cir. 2017). 
“These include failing to appropriately 
monitor and increase Doe’s hormone 
therapy despite a serious escalation 
in Doe’s symptoms, repeatedly 
changing or entirely withholding Doe’s 
testosterone dosage for non-medical 
reasons and refusing to provide access 
to a transgender healthcare specialist 
to determine whether therapies such 
as hair removal and gender affirming 
surgery were necessary.” Doe’s factual 
allegations are “enough to raise a right 
to relief above the speculative level,” 
under Bell Atlantic v. Twombly, 550 U.S. 
544, 556 (2007).

Judge Lanzillo says the issue of 
confirmation surgery “cannot be resolved 
on a motion to dismiss.” De’Lonta was 
reversed on this basis the second time it 
was before the Fourth Circuit. 708 F.3d 
520, 526 n. 4 (4th Cir. 2013) . The trial 
records in other transgender treatment 
cases show the need for discovery 
and factual development on surgical 
treatment. Edmo v. Idaho Department 
of Corrections, 358 F. Supp. 3d 1103 (D. 

Federal Judge Allows Gender-Nonbinary Inmate to Proceed 
on Their Claims under Eighth Amendment, Privacy, 
Disabilities Act, and Rehabilitation Act
By William J. Rold
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Idaho 2018), aff’d, 935 F.3d 757 (9th Cir. 
2020); cert. denied sub. nom. ID DOC 
v. Edmo, ___ U.S. ___, 141 S. Ct. 610 
(2020); Kosilek v. Spencer, 774 F.3d 63 
(1st Cir. 2014) (en banc). 

Extensive discussion follows as to 
whether Doe states a claim under the 
ADA or the Rehabilitation Act. Judge 
Lanzillo concludes that both claims 
survive a motion to dismiss, applying 
basically the same analysis to both and 
noting that the State of Pennsylvania 
is a proper party to such claims. See 
Furgess v. Pa. Dep’t of Corr., 933 F.3d 
285, 288-89 (3d Cir. 2019) (participation 
in a prison program, service, or activity 
covered by ADA).

Most of the exhaustive discussion 
addresses whether gender dysphoria 
qualifies as a “disability” under the ADA/
Rehabilitation Act. No one disputes that 
Doe’s gender dysphoria “substantially 
limits” their major life activities. Judge 
Lanzillo conducts a national survey and 
finds “significant disagreement” among 
the district courts, even within a circuit.

He finds three points of view, 
observing that the word “dysphoria” 
does not appear in the statute. The 
first (“majority”) view holds that 
dysphoria is not covered under ADA 
protection, unless it results from a 
“physical impairment.” He writes: 
“Courts following this approach have 
tended to presume that the plaintiff’s 
gender dysphoria or other gender 
identity disorders do not result from 
any condition that could be considered 
a ‘physical impairment.’” [Extensive 
string citations omitted.] 

The second approach – which 
he calls the Blatt rule, from Blatt v. 
Cabela’s Retail, Inc., 2017 WL 2178123, 
at *4 (E.D. Pa. May 18, 2017) – focusses 
on whether the dysphoria is “disabling.” 
He finds this rule to lack textual support 
and to render the exclusions redundant 
because it merely reapplies to them the 
criteria for a disabling condition that is 
elsewhere in the statute. There would 
be no reason to mention dysphoria 
if Congress did not mean to create 
an “additional” exclusion, since non-
disabling conditions are already outside 
the ADA. Parker v. Strawser Constr., 
Inc., 307 F. Supp. 3d 744, 754 (S.D. 
Ohio 2018).

A third approach, and the one Judge 
Lanzillo adopts, “acknowledges that 
courts typically lack sufficient expertise 
in physiology, etiology, psychiatry, and 
other potentially relevant disciplines 
to determine the cause or causes of 
gender dysphoria.” Thus, attempting 
to apply the exclusion to an evolving 
discipline of medicine is inappropriate 
on a motion to dismiss. Shorter v. Barr, 
2020 WL 1942785, at *9 (N.D. Fla. Mar. 
13, 2020) report and recommendation 
adopted, 2020 WL 1942300 (Apr. 
22, 2020); Tay v. Dennison, 2020 WL 
2100761, at *3 (S.D. Ill. May 1, 2020); 
Doe v. Massachusetts Dep’t of Corr., 
2018 WL 2994403, at *6 (D. Mass. June 
14, 2018); see also, Iglesias v. True, 403 
F. Supp. 3d 680, 687-88 (S.D. Ill. 2019) 
(Rehab Act). 

This analysis gives express 
consideration to “every word” in the 
statute, as advised by Justice Scalia 
in Lowe v. SEC, 472 U.S. 181, 207 n. 
53, (1985), and in his admonition to 
avoid “surplusage” in his text: Scalia 
& and Garner, Reading Law: The 
Interpretation of Legal Texts, at 174 
(2012). It also avoids having to confront 
the “serious constitutional concerns” 
under Equal Protection that would 
arise if the restriction were applied in a 
“discriminatory” fashion.

Judge Lanzillo next discusses 
whether the disclosures about Doe’s 
dysphoria violated their right of 
confidentiality under the Fourteenth 
Amendment. The short answer is that a 
claim is stated against the administrator 
(who talked about Doe in front of other 
inmates) and not against the psychiatric 
counselor (who met with Doe in private). 

Doe also asserted a state law claim 
of intentional infliction of emotional 
distress. The discussion continues for 
pages, which are recommended reading 
for practitioners who contemplate such 
a claim, particularly in Pennsylvania, 
which has no definitive Supreme Court 
ruling on point. Suffice it to report that 
Doe might have a claim against some 
of the actors here: against those who 
participated in harassing them, but not 
against those who did not intervene 
or failed to train. It is academic, 
however, because Judge Lanzillo rules 
that the Pennsylvania courts would 

grant immunity to all defendants 
under an “acting within the scope 
of their duty” theory. See Mitchell v. 
Luckenbill, 680 F. Supp. 2d 672, 682 
(M.D. Pa. 2010) (“unlike employees of 
municipal agencies who remain liable 
for intentional torts, employees of 
Commonwealth agencies are immune 
from liability even for intentional torts”). 

Doe is permitted to proceed on their 
Eighth Amendment claims, their privacy 
claims against the administrator, and 
their disability discrimination claims 
under the ADA and the Rehabilitation 
Act. Doe is represented by Pennsylvania 
Institutional Law Project, Pittsburgh. ■
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Selene Danielle Arriaga claims 
she was the first post-surgical female 
transgender recruit to complete training 
at the Cook County Sheriff’s Academy. 
She sues on multiple grounds for violation 
of her privacy and equal protection of 
the law, for a hostile environment, and 
for claims under Illinois state law. In 
Arriaga v. Dart, 2021 WL 308829 (N.D. 
Ill., Jan. 29, 2021), U.S. District Judge 
Virginia M. Kendall grants in part and 
denies in part a motion to dismiss.

Arriaga had fully transitioned to 
presentation as a female, and she had 
had confirmation surgery. But she 
was “in stealth” (her words) about her 
gender identity history. When pertinent 
events begin in Spring of 2018, she 
was working in security for Metra (a 
Chicago-area commuter railroad) in the 
Spring of 2018, when she enrolled in the 
Cook County Sheriff’s Academy. By late 
August 2018, she had graduated from the 
Academy. 

As part of a security clearance for 
the Academy, officials learned from 
her medical history that she was born a 
biological male. This was not handled 
as confidential information, and word 
spread in the Academy and in Metra. 
Arriaga filed an internal complaint, and 
she thought it was handled. In July of 
2020, she learned that the information 
about her past had spread much more 
widely than she thought, that no 
corrective or disciplinary action had 
been taken, and that the sheriff’s office 
had misled her about the dissemination, 
which included circulation of a teenage 
picture of her as a male. 

Arriaga sued that same month. 
Initially, the facts raised a statute of 
limitations issue. Defendants argued that 
Illinois’ two-year statute applied, with 
an accrual in May of 2018, when Arriaga 
enrolled in the Academy. This would 
make the suit time-barred. Arriaga 
argued that her accrual date was July of 

2020 (the same month she sued) when 
she learned of the extent of the invasion 
of her privacy. Judge Kendall did not 
adopt either theory. She found that the 
claim accrued when Arriaga learned of 
the violation of her rights and who was 
culpable, citing Goodhand v. United 
States, 40 F.3d 209, 212 (7th Cir. 1994). 
This had to have occurred by the time 
she left the Academy, because she knew 
by then who had violated her privacy, 
even if she did not know the extent of 
her injury. Devbrow v. Kalu, 705 F.3d 
765, 768 (7th Cir. 2013). Thus, she timely 
filed within two years of her graduation. 
[Note: The opinion has no discussion of 
Title VII, which this writer surmises is 
because more than 300 days had elapsed 
since graduation without a timely EEOC 
complaint.]

Judge Kendall denies dismissal of 
the claim of substantive due process 
breach of privacy against defendants, 
including intermediate supervisors, 
who participated in the disclosures. 
She rejects defendants’ argument 
that revealing transgender status has 
nothing to do with confidential medical 
information, since someone learning of 
Arriaga’s transgender identity would 
“necessarily know of the prior medical 
interventions and therapy required for 
her gender transition.” This is protected 
information under Denius v. Dunlap, 
209 F.3d 944, 956 (7th Cir. 2000). 

As to “multiple defendants,” it is 
also enough to allege collectively: 
“Defendants disclosed to others that 
Plaintiff is transgender.” This informs 
the defendants who made the disclosures 
what it is alleged they did wrong. 
It does not suffice to state a claim 
personally against the Sheriff or the 
Metra Police Chief. Arriaga argued that 
these defendants “allowed rank-and-file 
recruits and other employees to joke, 
taunt, and embarrass Plaintiff about 
her transgender identity without doing 

anything to stop such behavior” and that 
they “failed to protect Plaintiff . . . from 
a hostile work environment.” Claims 
against the sheriff and the Metra police 
chief are too conclusory under Brooks v. 
Ross, 578 F.3d 574, 582 (7th Cir. 2009). 
Arriaga also failed to plead a pattern 
and practice claim against the Monell 
defendants (Metra and Cook County). 
Arriaga failed to allege concretely 
that a hostile work environment was 
the “policy, custom, or usage” of the 
municipal defendants (either directly or 
through the sheriff and police chief as 
“final” policymakers) under Gernetzke 
v. Kenosha Unified Sch. Dist. No. 1, 
274 F.3d 464, 469 (7th Cir. 2001), and 
Auriemma v. Rice, 957 F.2d 397, 401 (7th 
Cir. 1992). 

Arriaga argues that her “outing” 
violates substantive due process as 
conduct that “shocks the conscience” 
under substantive due process, 
separately from privacy theory. Judge 
Kendall writes that disclosure of private 
medical information absent significant 
government interest can violate the due 
process clause without reference to the 
shocks-the-conscience standard, citing 
Denius, 209 F.3d at 956; and Anderson v. 
Romero, 72 F.3d 518, 522 (7th Cir.1995). 
She characterizes the claim as one of 
“state created danger.” Although Arriaga 
has a “significant burden” in establishing 
such a claim, Judge Kendall allows it to 
proceed to discovery, except insofar as it 
includes equal protection theory. 

Judge Kendall found a “plausible 
inference that Defendants knew of 
a likelihood that Arriaga would be 
subject to harassment because she was 
the first transgender recruit to attend 
the Police Academy . . . . Then, in the 
face of known harassment, Arriaga 
alleges that Defendants failed to act 
to protect her from that harassment.” 
[Note: Seventh Circuit citations 
omitted. Judge Kendall’s discussion 

Transgender Sheriff’s Academy Recruit Allowed to Proceed 
for Violation of Right to Privacy and “State-Created 
Danger” Claims after “Outing”; Court Dismisses Equal 
Protection Claim
By William J. Rold
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does not distinguish between cases 
where the state created a danger, which 
a private party exploited; and cases 
where the danger created was exploited 
by the state’s own actors. The leading 
Supreme Court case on such a duty to 
protect deals with private conduct – 
DeShaney v. Winnebago County, 489 
U.S. 189, 197 (1989) (no liability for 
brutal beating of child after protective 
services returned boy to father 
suspected of abuse) – concerns the 
former set of facts. This case presents 
the latter since all defendants are 
government officials or their trainees. 
Advocates should bear this distinction 
in mind in applying DeShaney. See 
Armstrong v. Squadrito, 152 F.3d 
564, 577 (7th Cir. 1998) (sheriff loses 
paperwork, resulting in confinement 
for 1000 hours instead of 10).]

Judge Kendall defers ruling on 
qualified immunity on the confidentiality 
and danger claims, finding them too 
“fact intensive” to resolve on a motion 
to dismiss. [Note: This deferral for 
factual development should preclude 
an interlocutory appeal on qualified 
immunity under Jewett v. Anders, 521 
F.3d 818, 822 (7th Cir. 2008).]

In a single paragraph, Judge Kendall 
finds that the equal protection claim 
must be dismissed in its entirety as to 
all defendants for failure to allege a 
discriminatory intent or purpose, citing 
only Chavez v. Illinois State Police, 251 
F.3d 612, 635–36 (7th Cir. 2001). She 
writes: “That Defendants thought of 
Arriaga as unique or interesting . . . does 
not plausibly suggest that their actions 
had a discriminatory purpose . . . . [A]
part from stating conclusively that she 
experienced discrimination, Arriaga 
fails to state what discriminatory actions 
Defendants took or what discriminatory 
effect such actions had.” Even under 
Judge Kendall’s notion that Arriaga was 
“unique or interesting,” class-of-one 
equal protection theory is not mentioned.

The Complaint in PACER alleges 
that defendants treated her “like she was 
a sideshow act.” It includes some of the 
e-mail chatroom strings about her, and 
it alleges that she was subject to “jokes, 
taunts, and embarrassment” – to her 
humiliation, aggravation of her gender 
dysphoria, mental distress, and stigma. 
Chavez – a class action against racial 

profiling and “driving while black” – is 
inapposite. It was a fully developed case, 
with experts, at the summary judgment 
stage. The Circuit affirmed summary 
judgment for defendants on equal 
protection because plaintiffs over-relied 
on statistics about motorist stops and had 
“not presented sufficient non-statistical 
evidence to claim discriminatory intent.” 
Id. at 648. 

Judge Kendall finds that Arriaga’s 
state law claims mostly have a one-year 
statute and are time-barred. The facts 
also do not support a claim for disability 
discrimination under Illinois law. 

Arriaga includes “indemnification” as 
a separate cause of action. This pleading 
is unfamiliar to this writer. Usually, 
indemnification is litigated (if at all) by a 
defendant who has lost (or sometimes by 
a plaintiff to enforce a judgment). Here, 
Judge Kendall allows it to be pleaded 
and sustains the claim as an independent 
cause of action before judgment, writing: 
“because Arriaga’s federal claims 
under § 1983 survive against some of 
the individual Defendants, Arriaga’s 
indemnification claim in Count VII 
survives.”

All dismissals are without prejudice. 
Arriaga may amend her complaint. She 
is represented by Disparti Law Group, 
PA (Chicago).

This writer believes some additional 
words are appropriate. These events 
occurred in an Academy to train law 
enforcement. The relationship between 
the police and the LGBT community 
can be fraught. What better place 
to address these concerns than at a 
training academy for new officers? It 
should be a part of the curriculum. 
Officers who discriminate against 
fellow officers should face a heavy 
hammer, and supervisors who refuse to 
wield it should be dismissed. Instead, 
we have not a consent decree addressing 
how this bias can be prevented, but an 
onslaught of technical legal defenses. 
The reasons Arriaga wanted privacy are 
immaterial; defendants were bound by 
law and decency to respect and protect 
her. Her fears of “outing,” if she had 
them, were realized at the Academy – 
and, unfortunately, before this court, as 
claims against those most responsible 
for setting the tone are dismissed from 
the case. ■

Federal Courts 
in Colorado 
Restrict Eighth 
Amendment 
Claims of Federal 
Prisoners
By William J. Rold

The Federal Bureau of Prisons 
(BOP) has several facilities in Colorado, 
including its Supermax (AdMax”) 
Facility in Florence, its Federal 
Correctional Institution in Englewood, 
and its Training Academy in Aurora. 
Colorado is also the headquarters for 
the Department of Justice’s National 
Institute of Corrections. The District 
Courts for the District of Colorado have 
been issuing decisions restricting the 
application of implied constitutional 
remedies for inmates under Bivens v. 
Six Unknown Fed. Narcotics Agents, 403 
U.S. 388 (1971), since the Supreme Court 
limited such implied remedies in Ziglar 
v. Abbasi, 137 S. Ct. 1843, 1855 (2017). 

The most recent example is Rios v. 
Redding, 2021 U.S. Dist. LEXIS 20183, 
2021 WL 365840 (D. Colo, Feb. 3, 2021). 
In Rios, pro se federal inmate Luis A. 
Rios, Jr., a transgender person, claims 
that he (Rios uses male pronouns in 
his Complaint) was extorted for sexual 
favors at the Supermax in Florence and 
that officers and supervisors did not 
protect him. Although he was placed in 
administrative segregation for twenty-
five days, he was returned to general 
population, where he was sexually 
assaulted. Defendants moved for 
dismissal on Bivens/Ziglar grounds for 
failure to state a claim and for summary 
judgment for failure to exhaust under 
the Prison Litigation Reform Act 
(PLRA). U.S. Magistrate Judge Michael 
E. Hegarty, who has the case for all 
purposes, granted the Bivens/Ziglar 
motion and denied the exhaustion 
motion as moot.

This is a short opinion, but in this 
writer’s view, it has a big impact; and 
it is seriously incorrect. Rios is one of 
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at least three cases from the District of 
Colorado with the same holding. See Ajaj 
v. United States, 2020 U.S. Dist. LEXIS 
25649, 2020 WL 5758521, at *10 (D. 
Colo. Sept. 28, 2020) (finding no Bivens 
remedy for failure-to-protect claim 
based on plaintiff’s label of a “snitch”); 
Abdo v. United States, 2019 U.S. Dist. 
LEXIS 213654, 2019 WL 6726230, *6 
(D. Colo. Dec. 11, 2019) (finding failure 
to intervene claim presents a prohibited 
new Bivens context). 

Judge Hegarty writes that the 
Supreme Court has recognized the 
Bivens remedy in only three cases: 
(1) Bivens itself (involving a Fourth 
Amendment unreasonable search 
and seizure claim); (2) Davis v. 
Passman, 442 U.S. 228 (1979) (a Fifth 
Amendment equal protection claim 
concerning gender discrimination 
against Congressional staff); and (3) 
Carlson v. Green, 446 U.S. 14 (1980) 
(involving deliberate indifference to a 
federal prisoner’s health care). He then 
quotes the Supreme Court in Ziglar: 
“These three cases — Bivens, Davis, 
and Carlson — represent the only 
instances in which the [Supreme] Court 
has approved of an implied damages 
remedy under the Constitution itself.” 
137 S. Ct., at 1855. 

Respectfully, this is not quite true. In 
Farmer v. Brennan, 511 U.S. 825, 830 
(1994), the Supreme Court recognized 
a Bivens claim by a transgender 
federal prisoner who was not protected 
by Corrections from harm by other 
inmates at the federal penitentiary in 
Terre Haute. This was the genesis of the 
“deliberate indifference to serious risk 
to inmate safety” cases that followed by 
the hundreds. The Supreme Court wrote: 
“Acting without counsel, petitioner . 
. . filed a Bivens complaint, alleging a 
violation of the Eighth Amendment. See 
Bivens v. Six Unknown Fed. Narcotics 
Agents, 403 U. S. 388 (1971); Carlson v. 
Green, 446 U. S. 14 (1980).” 

Perhaps the Supreme Court 
overlooked Farmer in its listing of only 
three cases. Perhaps it did not consider 
deliberate indifference to safety to be 
an extension of deliberate indifference 
to health, in terms of implied remedies 
under the Eighth Amendment. 
Regardless, the Farmer standard is 

widely applied to both federal and 
state inmates in every circuit. It is a 
recognized implied remedy under the 
Eighth Amendment. In fact, faced 
with the very question raised by Judge 
Hegarty, the Third Circuit ruled in 2018, 
after Ziglar: “Prisoner-on-prisoner 
violence is not a new context for Bivens 
claims.” Bistrian v. Levy, 912 F.3d 79, 
88 (3d Cir. 2018).

As Judge Hegarty notes, the Supreme 
Court has declined to extend Bivens 
remedies to claims against private 
corporations operating federal half-way 
houses. Correctional Services Corp. v. 
Malesko, 534 U.S. 61, 66-68 (2001) – 
or to their private employees. Minneci 
v. Pollard, 565 U.S. 118, 132 S. Ct. 
617, 626 (2012). But it has never over-
ruled Carlson – or Farmer – for federal 
employees.

Judge Hegarty also relies on the 
Federal Tort Claims Act as an adequate 
alternative remedy to a Bivens action. 
The Supreme Court specifically 
rejected this argument in Carlson. 
The 1973 amendments to the Federal 
Tort Claims Act, enacted after Bivens, 
“make it crystal clear that Congress 
views the FTCA and Bivens as parallel, 
complementary causes of action.” 446 
U.S. at 20. It is worth noting that, at 
the same time the Bureau of Prisons is 
arguing that there should be no implied 
Bivens remedy, it is asserting in FTCA 
cases that failure to protect is shielded 
by the discretionary function exception 
to the waiver of sovereign immunity. 
Rinaldi v. United States, 904 F.3d 257, 
273 (3d Cir. 2018). So much for an 
“adequate alternative.”

Finally, Judge Hegarty relies on the 
Prison Rape Elimination Act (PREA) 
and its implementing regulations to 
show that there was no Congressional 
intent to create a statutory cause of 
action for inmate sexual assault and 
that there are administrative vehicles 
available to inmate victims for redress 
of some kind. See Shorter v. United 
States, 2020 U.S. Dist. LEXIS 128120, 
2020 WL 4188455, at *5 (“Congress 
opted not to provide a remedy of money 
damages in [the] PREA.”). Shorter is a 
“not for publication” decision that does 
not mention Farmer. The case addresses 
whether a remedy should be implied 

from a statute, not whether one should 
be implied from the Constitution. As 
to the latter, Congress was already 
well aware of the Farmer implied 
Eighth Amendment remedy, when it 
enacted PREA. Farmer was cited in 
the original PREA statute. 42 U.S.C. § 
15601(3). [Now codified at 34 U.S.C. § 
30301(13).] The explanatory summary 
for the implementing regulations states: 
“Congress predicated PREA on its 
conclusion – consistent with decisions 
by the Supreme Court – that ‘deliberate 
indifference’ to the subjective risk of 
sexual assault violated prisoners’ rights 
under the Cruel and Unusual Punishment 
Clause of the Eighth Amendment.” 77 
Fed. Reg. 37105, 37192 (June 20, 2012). 

Judge Hegarty finds that the legal 
conclusion about Bivens renders an 
amended complaint futile, and he 
dismisses with prejudice. Perkins v. 
Kansas DOC, 165 F.3d 803, 806 (10th 
Cir. 1999).

A final word about Ziglar is 
warranted, because the case has so much 
influence. Justice Kennedy’s opinion for 
the Court was joined in full only by 
Chief Justice Roberts and Justice Alito. 
Justice Thomas joined most of it, except 
a portion about qualified immunity. 
Justices Ginsburg and Breyer dissented. 
Justices Sotomayor, Kagan, and Gorsuch 
did not participate. It is a plurality 
decision, but it culminates a chipping 
away of Bivens since the 1970’s. 

The subject of this article could (and 
has) consumed pages in law reviews. It 
is part of the ongoing debate about civil 
rights enforcement in the federal courts. 

Any appeal of the decision in Rios 
will go to the Tenth Circuit directly. 
Because of the oversized influence of 
the District of Colorado in federal BOP 
policy, this writer hopes counsel will be 
found to represent Rios on an appeal. ■
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Rino Tenorio worked as an auditor 
for Nevada’s Department of Taxation. 
Tenorio alleged that he suffered from 
discrimination, including uninvited gay 
jokes, obscene gestures, and discussions 
of gay sex. After attempting to complain 
to Human Resources, he suffered 
alleged retaliation. On February 2, 2021, 
the Judge Gloria M. Navarro of the U.S. 
District Court for the District of Nevada 
denied portions of the Department 
of Taxation’s Motion to Dismiss and 
denied Tenorio’s Motion to Remand the 
case to state court. Tenorio v. Nevada 
Dep’t of Taxation, 2021 WL 372794; 
2021 U.S. Dist. LEXIS 20066. 

Tenorio, a gay man, worked as 
an auditor for the State of Nevada’s 
Department of Taxation. Around mid-
December of 2018, his supervisor and 
a management analyst superimposed 
his face on an image of a woman with 
a dress. The two shared this photo with 
other employees, allegedly to make fun 
of Tenorio’s sexual orientation.

Less than a month later, another 
employee felt emboldened by that 
image. The employee placed chocolate 
kisses on Tenorio’s desk stating, “OK, 
you can kiss me now.” His supervisor 
fostered an environment that allowed 
this behavior and further sexual 
harassment, which included discussions 
about gay sex, gay gestures, gay sexual 
sounds, and gay jokes.

Tenorio complained about the 
harassment to both his supervisor and 
the Human Resources Department. 
Then the Director of Taxation initiated 
allegations of workplace misconduct 
against him. The investigations into 
his complaint had stalled, and the 
Department had placed him on an 
administrative leave. In October of 2019, 
the Deputy Director escorted Tenorio to 
be interrogated by a sergeant from the 
Department of Public Safety. 

That same month, Tenorio filed a 
Charge of Discrimination with the 

Nevada Equal Rights Commission. 
By October 31, 2019, the Equal 
Employment Opportunity Commission 
(EEOC) had neither brought a suit on 
his behalf nor provided him with a right 
to sue letter. Tenorio proceeded to state 
court without the help of the EEOC. 
He alleged violations of his civil rights 
and intentional infliction of emotional 
distress. The defendant removed the 
action to federal court. On February 2, 
2021, the United States District Court of 
the District of Nevada made a decision 
regarding Tenorio’s Motion to Remand 
and Nevada’s Department of Taxation’s 
Motions to Dismiss and Strike. 

Tenorio sought to remand the case 
out of Federal court by claiming the 
Court lacked jurisdiction because at 
the time he filed his complaint, there 
was no 9th Circuit or Supreme Court 
authority holding that sexual orientation 
discrimination was actionable under 
Title VII. However, the court asserted 
that it did have federal question 
jurisdiction due to the recently decided 
Supreme Court case, Bostock v. Clayton 
County, 140 S. Ct. 1731 (2020). Judge 
Navarro wrote, “Plaintiff’s Complaint 
unmistakably raises a federal claim, and 
the Court therefore denies the Motion to 
Remand.”

Nevada’s Department of Taxation 
sought to strike Tenorio’s request for 
Judicial Notice of an explanation on the 
state agency’s website of its claims filing 
deadlines. The Department claimed that 
the request was an attempt to raise a 
new argument. However, the request 
did not contain a new argument nor any 
substantive discussion of his claims, and 
the court denied the motion to strike. 

The Department of Taxation claimed 
that Tenorio failed to adequately allege 
facts sufficient to support a hostile 
environment claim. It moved to dismiss 
his Title VII and intentional infliction 
of emotional distress claims. The court 
focused on both claims to see whether 

Tenorio could move forward with his 
suit against the employer. 

First, the court analyzed the Title 
VII claim. In Nevada, plaintiffs could 
timely exhaust their administrative 
remedies under Title VII by initiating 
the process within three hundred days 
of the discrimination. Two days before 
the end of his three-hundred-day 
period lapsed, Tenorio initiated the 
administrative process by completing 
an online questionnaire on the state 
agency’s website regarding the image 
incident. However, he did not exhaust his 
administrative remedies with regards to 
the chocolate kiss incident, but the court 
found that this incident could be cited 
in support of the hostile environment 
claim.

The Department claimed that the 
specific incidents and other claims 
of discrimination were insufficient to 
prove that a hostile work environment 
existed. Tenorio had to show that he 
was subjected to unwelcome conduct 
of a sexual nature that was sufficiently 
severe or pervasive to alter his terms and 
conditions of employment. Ellison v. 
Brady, 924 F.2d 872 (9th Cir. 1991). The 
court had to look at all the circumstances 
surrounding the alleged discrimination 
in order to determine if the environment 
was hostile. Harris v. Forklift Sys., Inc., 
510 U.S. 17, 23 (1993). Judge Navarro 
wrote, “The allegations are sufficient 
to show that Plaintiff suffered more 
than ‘sporadic use of abusive language, 
gender-related jokes, and occasional 
teasing’ that is permissible under Title 
VII.” Faragher v. City of Boca Raton, 
524 U.S. 775, 788 (1998).

Additionally, the Department of 
Taxation argued that Tenorio failed to 
adequately allege that his complaints 
led to retaliation. Its argument rested on 
the length of time separating the alleged 
retaliatory event in October of 2019 and 
the Human Resources report. The court 
referred to the Department’s reliance 

Audits, Deductions, and Discrimination: Nevada District 
Court Denies Department of Taxation’s Motion to Dismiss 
Sexual Orientation Discrimination Claim
By Corey L. Gibbs
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on a particular date in October 2019 as 
a red herring. The alleged retaliatory 
human resources investigation began 
six weeks after Tenorio filed his Human 
Resources complaint. 

Finally, the court analyzed Tenorio’s 
intentional infliction of emotional 
distress tort claim. Welder v. University 
of Southern Nevada provides that a 
plaintiff must allege to have suffered 
extreme emotional distress that was 
proximately caused by the intentionally 
extreme and outrageous conduct by the 
defendant to demonstrate the existence 
of intentional infliction of emotional 
distress. 833 F. Supp. 2d 1240, 1245 (D. 
Nev. 2011). However, Tenorio did not 
explain how the Department showed 
extreme and outrageous conduct nor did 
he allege facts demonstrating that he 
sustained severe emotional distress. The 
court dismissed his intentional infliction 
of emotional distress claim.

While one of Tenorio’s claims was 
dismissed, his Title VII claim survived 
the Department’s Motion to Dismiss. 
His case will proceed in Federal court 
due to Bostock. 

Rino Tenorio was represented 
by Douglas M. Cohen. Nevada’s 
Department of Taxation was represented 
by Akke Levin, Sabrina Clinton, and 
Steven Shevorski. Judge Navarro, who 
was appointed by President Barack 
Obama, is Chief Judge of the Nevada 
District Court. ■

Corey L. Gibbs is a law student at New 
York Law School (class of 2021).

In a report dated December 31, 2020 
and made public February 17, 2021, the 
Inter-American Commission on Human 
Rights (IACHR) issued a landmark 
decision which found that Jamaica had 
violated the American Convention on 
Human Rights (the “Convention”) as a 
consequence of laws that criminalize 
same-sex relationships between 
consenting adults and otherwise fail to 
provide adequate protection to LGBT 
Jamaicans. The primary law at issue is 
entitled the Offenses Against the Person 
Act of 1864 (OAPA) which criminalizes 
“buggery,” defined as anal sex, and 
“acts of gross indecency” between men, 
in public or private, with a maximum 
penalty of 10 years’ imprisonment. 
IACHR further urged Jamaica to repeal 
the offending laws and take other 
measures to protect LGBT Jamaicans 
(Report No. 400/20; Case 13.637).

The underlying petition was filed 
in 2011 by two Jamaican nationals, 
Gareth Henry and Simone Carline 
Edwards. Both were victims of 
violence because of their sexual 
orientation. IACHR states that Henry, 
a gay man and LGBTI rights and HIV/
AIDS prevention advocate, was often 
harassed and beaten since he was a 
child due to his sexual orientation. 
He was even brutally assaulted twice 
by police officers. His attempts to 
report the assaults were futile; police 
either refused to investigate or worse, 
threatened him. Henry claimed that 
he avoided seeking medical care 
“because health care personnel also 
discriminate against LGBTI people.” 
Henry ultimately fled Jamaica and 
was granted asylum in Canada in June 
2008, where he obtained his citizenship 
in 2015.

Meanwhile, Edwards is a lesbian 
“who suffered a homophobic attack 
on August 29, 2008, that almost killed 
her.” While at home, Edwards was shot 

multiple times, along with her brother, 
by two men belonging to a homophobic 
gang. Edwards’ injuries were permanent; 
she lost a kidney and part of her liver. 
Edwards and her brother encountered 
insurmountable obstacles when trying 
to report the crime; they were never 
even asked to go to court. One of the 
shooters was never arrested while the 
other was later released. Edwards 
fled Jamaica in September 2009 after 
receiving two more homophobic threats 
and was thereafter granted asylum in 
the Netherlands. 

Petitioners argued that the 
OAPA violates the principle of non-
discrimination and equality before the 
law, as well as the rights to life and 
humane treatment, privacy, freedom 
of thought and expression, freedom 
of association, family life, freedom 
of movement and residence, judicial 
protection and health. They further 
argued that such laws solidify anti-
LGBT sentiment in Jamaican culture. 
For its part, Jamaica did not mount any 
substantive arguments on the merits. 
Rather, it argued that petitioners’ rights 
were sufficiently protected by Jamaica’s 
Constitution, that petitioners concede 
that the government took action and 
responded to reports of crimes, and that 
petitioners otherwise failed to properly 
report the incidents complained of.

In finding against Jamaica and in 
favor of the petitioners, IACHR noted 
its own 2012 report on the situation of 
human rights in Jamaica. That report 
states, in relevant part, as follows: 
“Discrimination based on sexual 
orientation, gender identity and gender 
expression is widespread throughout 
Jamaica, and that discrimination 
against those in the lesbian, gay, 
bisexual, trans and intersex (LGBTI) 
communities is entrenched in Jamaican 
State Institutions. Those who are 
not heterosexual or cisgender face 

IACHR Finds that Jamaica Violates LGBT 
Human Rights and Should Repeal Laws 
Criminalizing Homosexuality
By Eric Wursthorn
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political and legal stigmatization, police 
violence, and inability to access the 
justice system, as well as intimidation, 
violence and pressure in their homes 
and communities. (…) laws against 
sex between consenting adult males or 
homosexual conduct may contribute 
to an environment that, at best, does 
not condemn, and at worst condones 
discrimination, stigmatization, and 
violence against the LGBTI community. 
The law provides a social sanction for 
abuse, as LGBTI persons are already 
thought of as engaged in illegal activity. 
Because LGBTI individuals are believed 
to be engaged in criminal activity, it is 
logical to infer that police are less likely 
to investigate crimes against them.”

IACHR pointed to various other 
reports by it and other organizations 
which note widespread homophobia and 
violence against the LGBT community 
in Jamaica, with specific instances likely 
underreported due to “constant fear” 
with many LGBT persons “taunted, 
threatened, fired from their jobs, thrown 
out of their homes, beaten, stoned, 
raped, and even killed” (Human Rights 
Watch, 2014 Report).

Ultimately, IACHR found that 
the OAPA violated the principle of 
equality and non-discrimination and 
the right to privacy (Articles 11 and 
24, in connection with Articles 1.1 
and 2 of the Convention) to Henry and 
Edwards’ detriment. In so holding, 
IACHR reasoned that it didn’t even 
need to examine the legitimacy of the 
OAPA and Jamaica had failed to even 
offer a justification for its interference in 
private life and difference of treatment 
against Henry and Edwards. Drawing 
upon international law, IACHR relied 
on a number of significant cases such as 
Lawrence v. Texas (539 US 558 [2003]), 
Obergefell v. Hodges (576 US 644 
[2015]), Dudgeon v. United Kingdom 
(App no 7525/76 [ECHR 1981]), Norris 
v. Ireland (App no 10581/83 [ECHR 
1988]), National Coalition for Gay 
and Lesbian Equality and Another v. 
Minister of Justice (Case CCT 11/98 
[Constitutional Court of South Africa 
1998), and Navtej Singh Johar v. Union 
of India (W. P. (Crl.) No. 76 of 2016 
[Supreme Court of India 2018), among 
others. 

IACHR went further, finding that 
by maintaining the OAPA, Jamaica 
“has contributed to the perpetration of 
[] violence” which Henry and Edwards 
suffered, in violation of their right 
to humane treatment, the freedom of 
movement and residence (Articles 5.1 
and 22.1). IACHR also found that the 
OAPA violated the principle of legality 
(Article 9 of the Convention), noting that 
“certain limitations should be observed 
by States when exercising the power 
to define criminal offenses.” Finally, 
IACHR determined that Jamaica 
violated the right to judicial protection 
(Article 25.1 of the Convention) because 
Henry and Edwards “did not have an 
effective remedy for protection against 
acts that violate their human rights.”

On September 28, 2019, IACHR 
approved Report No. 159/19 on the 
merits of petitioners’ case and issued the 
following recommendations to Jamaica: 
provide reparations to petitioners, 
repeal the OAPA, modify or repeal laws 
which prohibit and punish all forms of 
anti-LGBT discrimination, encourage 
reporting of anti-LGBT violence and 
discrimination and appropriately 
respond to such instances as well as train 
public officials and other public service 
officers and educate the public at large 
regarding sexual orientation, gender 
identity and expression with a goal to 
modify social and cultural patterns 
of harmful behaviors. In response, 
Jamaica argued “that there is no 
compelling justification for interpreting 
the American Convention as imposing 
an obligation on Jamaica to remove the 
sodomy offence”.

On September 14, 2020, IACHR 
approved Final Merits Report No. 
249/20 which reiterated the above 
recommendations. While Jamaica did 
not respond to that report, petitioners 
informed the IACHR in November 2020 
“that Jamaica has not taken any steps 
to repeal the laws which criminalize 
consensual same sex relationships 
between consenting adults.” On 
December 31, 2020, IACHR voted to 
make the report public and include it in its 
Annual Report to the General Assembly 
of the Organization of American States. 
According to the report, “[t]he Inter-
American Commission, according to 

the norms contained in the instruments 
which govern its mandate, will continue 
evaluating the measures adopted by 
Jamaica with respect to the above 
recommendations until it determines 
there has been full compliance.”

Henry and Edwards are represented 
by the Human Dignity Trust (HDT), led 
by Douglas Mendes SC, who worked 
closely with the Jamaican Forum 
for Lesbians, All-Sexuals and Gays 
(J-FLAG). In a press release on its 
website, HDT credited pro bono work 
by Freshfields Bruckhaus Deringer, 
Edward Fitzgerald QC, Professor Clara 
Sandoval-Villalba and Monica Feria-
Tinta. ■

Eric J. Wursthorn is a Principal Court 
Attorney for the New York State Unified 
Court System, Chambers of the Hon. 
Lynn R. Kotler, J.S.C.
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The United Nations Committee on 
the Rights of the Child (CRC), a branch 
of United Nations Human Rights, 
is a body of 18 Independent experts 
that monitors implementation of the 
Convention on the Rights of the Child 
(the “Convention”) by its State parties. 
According to UNICEF, the Convention 
is “the most widely ratified human 
rights treaty in history and has helped 
transform children’s lives around the 
world.” On February 4, 2021, CRC 
found that Finland failed to adequately 
consider the best interests of the child 
of a Russian lesbian couple “as a 
primary consideration when assessing 
the [child’s] asylum request based on 
his mothers’ sexual orientation, and 
to protect him against a real risk of 
irreparable harm in case of return to the 
Russian Federation.” (Communication 
No. 51/2018, CRC/C/86/D/51/2018).

The case centers on a Russian boy 
identified as A.B. who was born in 2010. 
A.B. lived in Russia until 2015 with his 
biological mother, V.B. and her female 
partner, A.S. The couple concealed their 
relationship out of fear of persecution 
and discrimination from all but their 
closest friends, including A.B. 

Nonetheless, CRC explains that A.B. 
was bullied at school. The bullying 
continued when his parents moved him 
to another school, where staff yelled 
at him, hit him and failed to prevent 
him from eating food to which he 
was allergic. Other children at school 
also bullied him and said things like 
“homosexuals should not exist.” A.B. 
became anxious and started to express 
suicidal thoughts. 

In 2015, the family moved to 
Finland and filed requests for asylum 
and humanitarian residence permits on 
compassionate grounds based on the 
persecution and discrimination due to 
V.B. and A.S.’s sexual orientation. For 
two and a half years, the family lived 
in Finland while their applications were 
pending. V.B. and A.S. told A.B. about 
their relationship, and the latter started 

calling them both “mother.” A.B. 
started learning Finnish at preschool 
and began making friends. In short, 
A.B. “started to seem happier and more 
open during his stay in Finland.”

However, Finnish immigration 
authorities rejected V.B. and A.S.’s 
applications, finding “the family could 
be deported to the Russian Federation 
without a risk of being subject to 
persecution, severe disadvantage, or 
inhumane or degrading treatment, or 
by being returned to a different area.” 
Finland noted anti-LGBT sentiment in 
Russia, as well as the Gay propaganda 
law adopted in 2013 that legalized 
harassment, arrest and even conviction 
of activists promoting their rights as 
sexual minorities. Yet immigration 
officials failed to even interview A.B., 
and shockingly determined that the 
family would not “be in danger of severe 
violations of their rights if returned to 
their home country since they had lived 
as lesbians in the Russian Federation 
without becoming victims of violence 
or other severe violations of their 
rights, and without having experienced 
problems with the authorities due to 
their sexual orientation.” Finland’s 
immigration service further rejected 
V.B. and A.S.’s claim that A.B. could be 
taken away from them because it was 
not aware of any such cases.

V.B. and A.S. lost their appeal to 
the Helsinki Administrative Court and 
further appeals were rejected. In July 
2017, V.B. and A.S. applied for assisted 
voluntary return, and the family left for 
Russia in August of that year, assisted 
by the International Organisation for 
Migration. Back in Russia, CRC notes 
that his parents told A.B. to conceal 
their true relationship, A.B. has not 
made any friends at a new school, 
staff at that school are rude towards 
A.B. and V.B., and A.B. “has started 
to question whether there is something 
wrong with his parents’ relationship as 
the society openly criticises same-sex 
relationships.” CRC further notes that 

“[t]he family continues to live under 
constant fear of further persecution and 
discrimination.”

In finding that Finland violated 
the Convention, CRC concluded that 
its immigration authorities failed 
to demonstrate that A.B.’s right to 
have his best interests taken as a 
primary consideration was honored, 
because it did not consider the specific 
circumstances surround A.B.’s situation 
and failed to assess the existence of 
a risk of a serious violation of the 
Convention “such as violence and 
harassment upon his return to Russian 
Federation, which was [foreseeable] at 
the time of the decision to return based 
on his past experience of discrimination 
and bullying.”

Thus, CRC found that Finland 
violated Articles 3, 19, and 22 of the 
Convention. Since the family had 
already returned to Russia, CRC stated 
that Finland “is under an obligation 
to provide an effective reparation 
to the author, including adequate 
compensation” and must otherwise 
“take all steps necessary to prevent 
similar violations from occurring in the 
future, in particular by ensuring that the 
best interests of the child is effectively 
and systematically taken into account in 
the context of asylum proceedings, and 
that children are systematically heard.” 
CRC directed Finland to provide 
information to it within 180 days on 
what steps it has taken, consistent with 
the decision. 

A.B. was represented by counsel, 
Ms. Sini Majlander. A number of 
international organizations intervened 
on behalf of A.B. in the proceeding, 
to wit, Child Rights International 
Network, the International Commission 
of Jurists, the European Region of the 
International Lesbian, Gay, Bisexual, 
Trans and Intersex Association, 
International Lesbian, Gay, Bisexual, 
Trans and Intersex Association, and 
Network of European LGBTIQ* 
Families Associations. ■

Finland Fails to Adequately Consider the Best Interests of 
Child of Russian Lesbian Couple
By Eric Wursthorn
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Bethany Christian Services, a large 
Evangelical national social services 
agency that is a major provider of foster 
care and adoption services, announced a 
change of its policy in an email to staff 
members on March 1. Bethany will no 
longer automatically refer same-sex 
couples seeking their services to other 
agencies. Instead, Bethany will provide 
the services directly to married same-
sex couples. Bethany’s action takes 
on special significance because it was 
the “other” agency that capitulated to 
Philadelphia officials when Catholic 
Social Services (CSS) refused to bend 
from its policy and filed the lawsuit now 
pending before the U.S. Supreme Court, 
Fulton v. City of Philadelphia (922 F.3d 
140 (3rd Cir. 2019), which was argued in 
November.

According to a March 1 report in the 
New York Times, Bethany’s President, 
Chris Palusky, said in the email to the 
agency’s approximately 1500 staff 
members, “We will now offer services 
with the love and compassion of Jesus 
to the many types of families who exist 
in our world today. We’re taking an ‘all 
hands on deck’ approach where all are 
welcome.” Bethany’s formal position 
had been to provide such services only 
to traditionally married heterosexual 
couples, although some of its local 
operations had begun quietly to provide 
the services to married same-sex 
couples. 

In 2007, Bethany’s board adopted 
the following policy statement: “God’s 
design for the family is a covenant 
and lifelong marriage of one man and 
one woman.” But on January 21 of this 
year, the Board decided to drop its prior 
policy and start openly providing the 
services agency-wide. The agency’s 
policy turnabout stemmed from its 
experience in Philadelphia. In March 
2018, a reporter from the Philadelphia 
Inquirer who had been researching the 
subject called the City’s Department 

of Human Services to tell them that 
two agencies, Bethany and CSS, had a 
policy of denying foster care services to 
same-sex couples. About thirty agencies 
provided such services in Philadelphia, 
but these two agencies were the only 
ones who refused to do so on religious 
grounds.

When the Inquirer published its story, 
the City Council, which had banned 
sexual orientation discrimination years 
before, erupted in anger, passing a 
Resolution urging Human Services to 
take action. Human Services contacted 
both agencies and informed them that 
if they refused to provide such services, 
their contracts with the City would not 
be renewed and the City would stop 
referring children in need of foster 
placements to the agencies. The City 
paid the agencies to carry out these 
services, and it was a significant source 
of revenue to both agencies.

Bethany decided to comply with 
the City’s request and remain in the 
program, and informally made similar 
decisions elsewhere when called on 
the question by government agencies. 
Catholic Social Services, by contrast, 
decided to hang tough. In response 
to the demands from Philadelphia’s 
Human Services Department, CSS filed 
a federal lawsuit claiming that the City’s 
action violated their 1st Amendment 
religious freedom rights. CSS lost in the 
district court and the 3rd Circuit Court 
of Appeals. 

As part of their appeal, CSS argued 
that the Court should overrule its 
longstanding precedent, Employment 
Division of the State of Oregon v. Smith, 
494 U.S 872 (1990), which held that 
religious objectors are not privileged 
under the 1st Amendment to refuse to 
comply with religiously-neutral state 
laws of general application. Since at 
least four of the Court’s conservative 
members (Justices Clarence Thomas, 
Samuel Alito, Neil Gorsuch, and Brett 

Kavanaugh) have called for “revisiting” 
that decision in recent years, it is likely 
that CSS’s petition for review was 
granted with that result in mind if the 
four can win over at least one more 
member of the Court to their point of 
view. Justice Amy Coney Barrett and 
Chief Justice John Roberts are their 
most likely recruits.

Justice Antonin Scalia wrote the 
Court’s opinion in Smith, which reversed 
decades of Supreme Court precedents. 
Prior to that decision, the Court 
interpreted the Free Exercise Clause 
of the First Amendment as granting 
religious objectors the right to refuse to 
comply with state laws unless the state 
could prove it had a compelling interest 
that could only be achieved by enforcing 
the law against the religious objector. 
After Smith, bipartisan majorities in 
both houses of Congress passed the 
Religious Freedom Restoration Act 
(RFRA), purporting to overrule the 
Supreme Court and restore the prior 
interpretation of the Free Exercise 
Clause, but the Court then ruled that 
Congress did not have the power to 
overrule the Court’s interpretation of 
the Constitution. Congress then passed 
a narrower version of RFRA, under 
which compliance with federal statutes 
and regulations that impose a burden on 
free exercise of religion will be excused 
unless the federal government shows 
that the challenged law was passed 
to achieve a compelling government 
interest and provides the least restrictive 
alternative for achieving that interest. 
Many states passed similar laws, 
including Pennsylvania.

Interestingly, however, the lower 
federal courts rejected CSS’s argument 
that Pennsylvania’s Religious Freedom 
Protection Act would excuse CSS 
from complying with the City’s non-
discrimination requirements. The 
3rd Circuit specifically found, after 
reviewing Pennsylvania state court 

Major Christian Agency Changes Its Policy to Provide Foster 
Care and Adoption Services to Same-Sex Couples Who Want 
to Be Parents
By Arthur S. Leonard
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interpretations of that statute, that “the 
City’s actions are the least restrictive 
means of furthering a compelling 
government interest,” because “it 
is black-letter law that ‘eradicating 
discrimination’ is a compelling interest.”

Unlike CSS, Bethany took the less 
combative and doctrinaire approach, 
preserving its contract with the City 
to continue vetting prospective foster 
parents, making matches for children 
referred by the City, and providing 
supportive services for the foster 
families. CSS continues to function 
operating other programs, some with 
City funding, but it is out of the City’s 
foster care program, pending a final 
decision by the Supreme Court in its 
case.

Bethany’s decision to change its 
policy nationwide is a big deal and a 
major cultural moment because, as the 
Times reports, it is the largest Protestant 
foster care and adoption agency in 
the country, with operations in many 
states and localities that ban sexual 
orientation discrimination. Its decision 
gives “cover” to the child services 
professionals working with other 
religious agencies in this field to provide 
such services as well. ■

CIVIL LITIGATION NOTES
By Wendy Bicovny 
and Arthur S. Leonard
Wendy Bicovny is an ERISA and LGBT 
Rights Attorney in New York  City. Arthur 
S. Leonard is the Robert F. Wagner 
Professor of Labor and Employment 
Law at New York Law School.

U.S. COURT OF APPEALS, THIRD 
CIRCUIT – In Akabuogu v. Attorney 
General, 2021 WL 494346, 2021 
U.S. App. LEXIS 3692 (3rd Cir., Feb. 
10, 2021), the 3rd Circuit rejected 
petitioner’s pro se appeal from a ruling 
by the Board of Immigration Appeals, 
which had affirmed an Immigration 
Judge’s conclusion that the Nigerian 
petitioner, who overstayed his 1986 
tourist visa and was targeted for 
removal by Homeland Security in 
2003, was not entitled to any of the 
relief he sought. He had conceded 
removability but petitioned for asylum, 
withholding of removal, or protection 
under the Convention against Torture. 
His asylum petition was exceedingly 
untimely, and the IJ concluded that the 
grounds for withholding of removal 
or CAT protection were not met. In 
particular, the petitioner’s allegation 
that as a bisexual man he would face 
torture or serious injury upon removal 
to Nigeria was rejected at all levels. 
(The petitioner had not made this claim 
in his initial claim for relief, including 
it only in an amended petition.) The 
court commented that “the IJ found that 
[Petitioner] had not established that he 
would likely be persecuted or tortured 
in Nigeria, and [Petitioner] has not 
shown that the administrative record 
compels a different finding. Lastly, the 
letters and affidavits that he submitted 
to the BIA do not bear on the question 
whether he would likely be persecuted 
or tortured in Nigeria, and thus there 
was no need for the BIA to remand to 
the IJ to consider that evidence.” The 

additional evidence that Petitioner 
sought to present went entirely to the 
questions of his tribal membership 
and religion, which had already been 
rejected as grounds for deeming him a 
refugee and were not properly before the 
court on appeal because the Petitioner 
did not raise them specifically, the only 
issue remaining for judicial review 
being his sexual orientation claim. – 
Arthur S. Leonard

ARIZONA – Russell Toomey, a 
transgender man, is a professor at the 
University of Arizona and receives 
health insurance provided for the 
University’s employees through the 
state of Arizona. Although some of 
his gender-related health care needs 
are covered by the insurance plan, the 
plan categorically refuses to cover 
gender confirmation surgery, thus this 
lawsuit under Title VII of the Civil 
Rights Act of 1964. Toomey v. State of 
Arizona, 2021 WL 753721 (D. Ariz., 
February 26, 2021). In this opinion, 
District Judge Rosemary Marquez 
accepted Magistrate Judge Leslie A. 
Bowman’s recommendation (see 2020 
WL 8459367) to deny Toomey’s motion 
for a preliminary injunction requiring 
the plan to cover his surgery prior to 
a final ruling on the merits. The court 
pointed out that preliminary injunctions 
are normally given to preserve the 
status quo pending trial, not to order the 
defendant to provide the ultimate relief 
for which the plaintiff is suing. The 
question whether Title VII, which has 
been interpreted by the Supreme Court 
to apply to claims of discrimination 
because of gender identity, would 
require the state’s health plan to cover 
gender confirmation surgery, is sharply 
contested between the parties, thus 
inappropriate to resolve on a motion 
for preliminary relief prior to full 
discovery and trial. The magistrate 
found that “Plaintiff is not likely to 
succeed on the merits of his Title VII 
claim because he has not shown that the 
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Plan’s exclusion of gender reassignment 
surgery is discrimination on the basis 
of transgender status,” treating this as 
a disparate treatment claim. But Judge 
Marquez did not necessarily adopt this 
finding. The magistrate did find that 
Toomey would suffer irreparable injury 
if the surgery was put off pending a 
ruling on the merits, but Judge Marquez 
disagreed: “Plaintiff has not shown that 
‘extreme or very serious damage will 
result’ if the injunctive relief sought does 
not issue. Furthermore, it is not clear 
that ‘the injury complained of is [not] 
capable of compensation in damages,’ 
as Plaintiff could potentially pay out-of-
pocket for gender reassignment surgery 
and be reimbursed by Defendants if 
he prevails on the merits.” (Does the 
judge have any idea what this procedure 
costs?) Earlier in the litigation, the 
court had denied the state’s motion to 
dismiss on the ground that Title VII 
does not apply (issuing that ruling on 
the date the Supreme Court decided 
Bostock v. Clayton County). The court 
has also previously certified a class 
action. Professor Toomey is represented 
by Heather Ann Macre, James Burr 
Shields, II, and Natalie Brooke Virden, 
of Aiken Schenk Hawkins & Ricciardi 
PC; Christine Keeyeh Wee and Victoria 
Lopez, ACLU, Phoenix, AZ; and Joshua 
A. Block, Pro Hac Vice and Leslie 
Cooper, Pro Hac Vice, ACLU LGBT 
Rights Project, New York; Matthew 
Stephen Freimuth, Pro Hac Vice, and 
Wesley R. Powell, Pro Hac Vice, Wilkie 
Farr & Gallagher LLP, New York, 
NY; Nicholas MH Reddick, Pro Hac 
Vice, Wilkie Farr & Gallagher LLP, 
Washington, DC. – Arthur S. Leonard

DISTRICT OF COLUMBIA – Lori 
Panarello, a lesbian Parks Police 
lieutenant, filed this employment 
discrimination-related lawsuit while 
another case she brought against the 
same defendant, David L. Bernhardt 
(Bernhardt), Secretary of the 
Department of Interior, alleging very 

similar claims, was still pending. That 
action was ultimately unsuccessful. 
In Panarello v. Bernhardt, 2021 WL 
86766 (D.D.C., Jan. 11, 2021). U.S. 
District Judge Trevor N. McFadden 
dealt Panarello the same fate, granting 
Bernhardt’s summary judgment motion. 
Panarello challenged her termination as 
a Park Police lieutenant following her 
guilty plea for driving while intoxicated 
(DWI), her third disciplinary infraction 
overall and second involving alcohol. 
She sued under Title VII. She claimed 
that the Park Police discriminated 
against her on the basis of sex and sexual 
orientation and removed her in retaliation 
for her other Title VII lawsuit, as well as 
another Title VII action she filed more 
than 15 years prior. The Park Police 
cited DWI as the reason for Panarello’s 
removal. To the Park Police, the DWI 
had a direct relation to Panarello’s 
duties because she was “entrusted with 
the enforcement of laws prohibiting 
drinking and driving.” The Park 
Police also cited Panarello’s two prior 
infractions. In this regard, there was a 
“significant concern” that the DWI was 
not Panarello’s first instance of “alcohol-
related misconduct.” Finally, the Park 
Police noted the DWI’s negative effect 
on the department’s reputation. Thus, 
the seriousness of a DWI, Panarello’s 
supervisory responsibilities, her two 
prior infractions—including another 
involving alcohol – and the public nature 
of the DWI, warranted Panarello’s 
removal. The Park Police had identified 
a legitimate, nondiscriminatory, and 
non-retaliatory reason for removing 
Panarello. Foremost, Judge McFadden 
was unconvinced that the Park Police 
intentionally discriminated or retaliated 
against Panarello for her to rely on 
comparator evidence to defeat the 
summary judgment motion. Panarello 
identified four other Park Police 
officers guilty of DWIs who were not 
terminated. Even if all four Park Police 
officers were not removed for their 
DWIs, these comparators were not 
“nearly identical” to Panarello for three 

reasons. First, Panarello did not establish 
that any of these officers had the same 
disciplinary record as her. Park Police 
cited Panarello’s two other violations 
to justify her removal. Second, none of 
these officers held supervisory roles at 
the time of their DWIs. Third, different 
supervisors imposed different discipline 
on different officers undermined 
Panarello’s theory of disparate 
treatment. The upshot was that these 
differences sank Panarello’s efforts to 
show that these officers were similarly 
situated but treated more favorably 
for a DWI than her, Judge McFadden 
said. Judge McFadden also dismissed 
Panarello’s four other overlapping 
arguments. First, Panarello pointed 
to the last chance agreement that the 
Park Police offered her. To Panarello, 
her rejection of this agreement showed 
that the Park Police used her removal 
as leverage to press her to dismiss her 
prior suit and drove the Park Police’s 
choice to terminate her. But Panarello 
established no causal link between her 
last chance agreement and removal. In 
fact, the Park Police reached the decision 
to remove Panarello before offering her 
the last chance agreement. Thus, since 
the Park Police had already decided to 
remove Panarello at the time of the last 
chance agreement offer, her rejection 
changed nothing and was not evidence 
of discrimination or retaliation against 
Panarello. Second, Panerello suggested 
her removal was retaliation for another 
prior lawsuit, 15 years past. Judge 
McFadden noted that Panarellos’s prior 
suit already rejected this theory because 
Panarello proffered to no evidence that 
sex discrimination motivated the Park 
Police’s action, or that the proposed 
termination was part of a pattern of 
retaliation against her. Panarello offered 
nothing new for this court to reach a 
different conclusion. Panarello’s theory 
also confronted a timing issue. This gap 
in time militated against any inference 
that the removal was connected to the 
lawsuit where 15 years had elapsed. 
Third, Panarello cited allegations of 
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isolated, discriminatory incidents at far 
flung parks around the country show a 
culture of discrimination and reprisal. 
As with her comparator evidence, 
Panarello failed to show how these 
incidents share circumstances similar to 
her removal. The court could not infer 
a pattern of favoritism and retaliation 
based only on isolated examples of 
others raising allegations against the 
Park Police, wrote the judge. Finally, 
Panarello invited the court to deny 
summary judgment because the Park 
Police failed to retain a recording of 
the oral presentation that she made in 
response to her removal. At bottom, 
the court cannot infer retaliatory or 
discriminatory intent for destroying 
a recording that either never existed 
or would not offer new evidence to 
support Panarello’s claims, Judge 
McFadden noted. In sum, Panarello had 
not produced sufficient evidence for a 
reasonable jury to find that the DWI was 
not the actual reason for her removal. – 
Wendy C. Bicovny

INDIANA – Crystalle Foy, an out 
lesbian, was employed by Resolute, 
a mental health facility providing 
services for adolescents. After she had 
been working a few months, there was 
an announcement for an opening for a 
supervisor position, and employees were 
encouraged to submit applications. Foy 
submitted an application, but when she 
inquired thereafter about the process, 
she claims she was told they wanted a 
man for that position. Subsequently, 
she was involved in breaking up a fight 
between some residents, after which she 
and a gay supervisor were dismissed. 
Resolute claimed she was dismissed 
for using excessive force (an “illegal 
hold”). Noting that several employees 
were involved in breaking up the fight, 
but that only she and the gay supervisor 
were dismissed, Foy alleged sexual 
orientation discrimination, and denied 
using an “illegal hold.” Among her 
claims in this federal suit are that she 

was denied the promotion because of 
her sex and was discharged because of 
her sexual orientation. Foy v. Resolute 
Acquisition Corp., 2021 WL 734264, 
2021 U.S. Dist. LEXIS 35349 (S.D. 
Ind., Feb. 24, 2021). On Resolute’s 
motion for summary judgment, District 
Judge James Patrick Hanlon found that 
there were contested material facts, 
and that a jury could believe that both 
of Foy’s discrimination claims were 
true, although it could also believe 
Resolute’s evidence seeking to rebut 
the claims. Resolute argued that Foy 
did not have enough seniority to be 
considered for a supervisory position. It 
also contended, among other things, that 
it did not know her sexual orientation 
when it discharged her, and that it 
believed in good faith that she had used 
excessive force in breaking up the fight. 
Resolute’s “ignorance defense” was 
countered by an affidavit from Foy’s 
supervisor, saying that it “was well 
known throughout the facility that [she 
was] homosexual” and that she “wears 
male clothing . . . [,] has very masculine 
mannerisms, and often spoke about her 
girlfriend.” That was enough for Judge 
Hanlon, who rejected Resolute’s motion 
to exclude the affidavit since it was taken 
after discovery was formally concluded. 
Hanlon pointed out that the supervisor’s 
name was on the potential witness list 
but Resolute never bothered to depose 
her. Resolute had the chutzpah to 
challenge the supervisor’s statement on 
the ground that it was based on “gender 
stereotypes.” The judge observed: “In 
the affidavit, Ms. Brown testifies that 
she began working at Resolute in 2011, 
and supervised Ms. Foy after becoming 
a Shift Supervisor in 2016. This is ample 
foundation for Ms. Brown to testify 
based on her personal knowledge about 
Ms. Foy’s appearance and mannerisms, 
and that Ms. Foy ‘often spoke about her 
girlfriend.’ It is also sufficient foundation 
for Ms. Brown’s testimony that it ‘was 
well known throughout the facility’ 
that ‘Ms. Foy [was] homosexual,’ and 
that ‘[m]anagement and the residents 

knew that Mr. Carter and Ms. Foy were 
homosexual.’ The company’s denial 
that the management official who made 
the discharge decision knew that Foy is 
a lesbian just sets up another issue of 
material fact for trial. The court noted 
the Supreme Court’s Bostock decision 
in refusing to dismiss the sexual 
orientation claim. Foy is represented by 
Amber K. Boyd, Indianapolis. – Arthur 
S. Leonard

NEW YORK – Daniel Thomas was 
working at The Buffalo Club, where he 
complained to the Club management 
about harassment by co-workers due 
to his perceived sexual orientation. 
Management admonished the employees 
in question, but they continued to harass 
Thomas. When he complained again, he 
was placed on leave but no steps were 
taken against the co-workers. He filed 
a discrimination claim with the New 
York State Division of Human Rights 
and, believing that he had exhausted 
administrative remedies, filed suit pro 
se under Title VII in the U.S. District 
Court in Buffalo, where District Judge 
Lawrence J. Vilardo referred The Buffalo 
Club’s motion to dismiss to Magistrate 
Judge H. Kenneth Schroeder, Jr., for a 
Report & Recommendation. Evidently 
there was some discovery on the 
question whether The Buffalo Club was 
exempt from coverage under Title VII, 
during which Thomas learned (allegedly 
for the first time) that during the period 
of his employment he was actually 
employed by a contractor, ESC, not by 
The Buffalo Club. Magistrate Schroeder 
recommended denying the motion to 
amend as futile and to grant The Buffalo 
Club’s motion to dismiss. Judge Vilardo 
accepted these recommendations. It 
seems that Thomas’s proposed amended 
complaint did not make any specific 
factual allegations against ESC, and 
even if it had, Thomas had not exhausted 
administrative remedies because his 
charge with the Division of Human 
Rights named only The Buffalo Club 

CIVIL LITIGATION notes



March 2021   LGBT Law Notes   27

as his employer. Furthermore, contrary 
to Thomas’s contentions, the Magistrate 
found that The Buffalo Club is a private 
club exempt from Title VII, so the 
claims against it had to be dismissed. 
The hazards of pro se litigation! The 
case is Thomas v. The Buffalo Club, 
2021 WL 716703 (W.D.N.Y., Feb. 24, 
2021). – Arthur S. Leonard

PENNSYLVANIA – In Koenke v. St. 
Joseph’s Univ., 2021 U.S. Dist. LEXIS 
3576 (E.D. Pa, Jan 8, 2021), Noel Koenke 
(Koenke), a lesbian, filed an employment 
discrimination action pursuant to Title 
IX of the Education Amendments of 
1972 (Title IX) against her former 
employer, Saint Joseph’s University, 
asserting claims of discrimination based 
on her sexual orientation. St. Joseph’s 
filed a motion to dismiss Koenke’s 
complaint for failure to state a claim. 
U.S. District Judge Nitza I. Quiñones 
Alejandro granted St. Joseph’s motion. 
Koenke was employed at St. Joseph’s, 
a private, Catholic university, as an 
Assistant Director for Music and 
Worship until she resigned in November 
2017. The parties agreed that Koenke’s 
position was ministerial in nature, 
as defined by precedent regarding 
the “ministerial exception.” Koenke 
alleged that she was discriminated 
against on the basis of her sex, more 
specifically, her sexual orientation, 
and was subjected to a hostile work 
environment and tangible adverse 
employment actions, which included, the 
imposition of impermissible conditions 
on her continued employment, 
impermissible differential treatment 
regarding the terms, conditions, and 
privileges of her employment, and a 
constructive discharge. Judge Alejandro 
initially noted that under the Supreme 
Court landmark case, Bostock v. Clayton 
Cnty., Title IX’s prohibition on sex 
discrimination constituted a prohibition 
on sexual orientation discrimination. 
Accordingly, sexual orientation was a 
prohibited ground for discrimination, 

which went in Koenke’s favor. However, 
St. Joseph’s primary argument was that 
Koenke’s claims were all barred by the 
First Amendment of the United States 
Constitution’s ministerial exception. 
Judge Alejandro again turned to United 
States Supreme Court decisions to 
explain why the ministerial exception 
barred all of Koenke’s employment 
discrimination claims. Here, Koenke 
did not dispute that she “was, in fact, a 
minister.” Rather, the parties disputed 
whether the ministerial exception 
applied to all of her claims. St Joseph’s 
contended that the exception applied 
to employment discrimination disputes 
between so-defined ministerial 
employees and their religious institution 
employers. Koenke contended 
that the exception applied only to 
employment discrimination claims 
based on tangible adverse employment 
actions, and not to other non-tangible 
employment discrimination claims, 
such as a hostile work environment 
claim. Judge Alejandro applied the 
Supreme Court’s holding in Our Lady 
of Guadalupe, which expressly held 
“the ‘ministerial exception’ [applied] 
to laws governing the employment 
relationship between a religious 
institution and [ministerial] employees.” 
Under the ministerial exception, “courts 
were bound to stay out of employment 
disputes involving [ministerial 
employees].” Plainly, hostile work 
environment discrimination claims 
were employment discrimination 
claims. Title IX is a federal statute 
prohibits educational institutions 
from denying educational opportunity 
because of sex. Consequently, hostile 
work environment claims, particularly 
those brought pursuant to Title IX, 
clearly fell within the scope of cases 
banned by the ministerial exception, 
Judge Alejandro explained. Nowhere 
had the Supreme Court cabined the 
ministerial exception to tangible or 
intangible employment actions, and the 
judge wrote that it was not for the court 
to create such an exception to binding 

precedent. It was also worth noting that 
other federal courts, whose opinions 
Judge Alejandro found persuasive, 
have held that the ministerial exception 
applied to non-tangible employment 
discrimination claims, such as hostile 
work environment claims. In this 
regard, a court cannot interfere in such 
decisions without becoming entangled 
in matters of religion in violation of 
the First Amendment’s Establishment 
Clause, concluded the judge. Koenke 
is represented by Justin F. Robinette, 
The Law Offices of Eric A. Shore, P.C., 
Philadelphia, PA, and Leslie C. Griffin, 
University of Las Vegas Nevada, Boyd 
School of Law, Las Vegas – Wendy C. 
Bicovny

TEXAS – In Handy v. United Airlines, 
Inc., 2021 WL 639995, 2021 U.S. Dist. 
LEXIS 30164 (S.D. Tex., Houston Div., 
Feb. 18, 2021) the court denied a Motion 
to Dismiss for Lack of Subject Matter 
Jurisdiction Russell T. Handy’s claim of 
wrongful termination in violation of the 
Americans with Disabilities Act (ADA), 
arguing exclusive jurisdiction under 
the Railway Labor Act (RLA), which 
applies to labor relations in the airlines 
business. Handy is HIV-positive, a 
disability that substantially limits major 
life activities under the ADA. Handy 
was employed by United from April 
24, 1994, until September 26, 2019. 
As a Customer Service Representative 
with United, the terms and conditions 
of Handy’s employment were governed 
in part by a collective bargaining 
agreement (CBA) that included an anti-
drug policy. A random drug test in 
December 2018 revealed the presence 
of codeine. Handy alleged he had used 
a friend’s cough syrup not realizing 
it had codeine in it. As a result of the 
December 2018 drug test, Handy entered 
into a Last Chance Agreement (LCA) 
under the CBA on February 1, 2019. In 
connection with the LCA, Handy was 
required to submit to no-notice drug 
testing, and to complete paperwork 
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regarding his medical condition and any 
prescription medications he was taking. 
In the paperwork, Handy disclosed that 
he was HIV-positive. Handy alleged 
that United’s treatment of him after this 
disclosure was “significantly different 
than the treatment after the failed drug 
test but before the disclosure of his HIV 
status.” Handy stated he was subjected 
to heightened scrutiny based on his 
HIV status and the perception that 
being HIV-positive made it likely that 
he was “an illegal drug abuser.” Handy 
claimed that on more than one occasion 
United, knowing he was out of town for 
work, required him to report for no-
notice drug testing at a testing site in 
Houston, and would not allow him to 
use a testing site in the location where 
he was working. On August 7, 2019, he 
called in sick because of kidney stones. 
The next day, he discovered he had been 
scheduled for a no-notice drug test the 
previous day when he was sick and away 
from work. He was directed to provide 
a doctor’s note for the August 7, 2019 
absence. Then, on August 13, 2019, he 
learned that he was scheduled for a no-
notice drug test that day, but when he 
arrived at the testing site it was closed. 
At a meeting on August 15, 2019, United 
refused to accept his doctor’s note 
for the August 7, 2019 absence, or his 
explanations for the missed tests. Handy 
alleges that United rejected his offers to 
go to the testing center then, to go to his 
primary care physician for testing, or 
to provide a hair sample to substantiate 
his claim that he was not using illegal 
drugs. Handy’s employment with United 
was terminated on September 26. Handy 
claimed his termination was the direct 
result of disability discrimination in 
violation of the ADA. The RLA classified 
disputes relating to a CBA as either 
“major” or “minor.” Minor disputes are 
exclusively within the jurisdiction of the 
RLA. The distinguishing feature of a 
minor dispute is that the dispute may be 
conclusively resolved by interpreting the 
existing CBA. To state that a claim can 
be conclusively resolved by interpreting 

a CBA means that the dispute does not 
involve rights that exist independent of 
the CBA. For a federal court to have 
subject matter jurisdiction over an 
ADA wrongful discharge claim such as 
Handy’s did not require the CBA to be 
irrelevant to the dispute. In fact, either 
party may still use the CBA to support 
the credibility of its respective claims. 
In support, other circuits have held that 
claims grounded in federal statutory 
rights such as the ADA are generally 
not precluded by the RLA. Here, 
Handy claimed that his HIV-positive 
status was the reason his employment 
was terminated. This ADA wrongful 
termination claim did not bring the 
meaning of the LCA into dispute. Handy 
contended that the LCA was applied to 
him in a discriminatory manner after he 
revealed his HIV status, not that the LCA 
itself was fundamentally discriminatory. 
As a result, resolution of Handy’s ADA 
claim relied on consideration of the 
LCA as applied to Handy in this case, 
not on the interpretation of the LCA 
itself. Although the LCA was likely 
relevant to Handy’s ADA wrongful 
discharge claim, an interpretation of 
the LCA would not conclusively resolve 
the dispute involving Handy’s federal 
statutory rights under the ADA – rights 
that exist independent of the LCA. As no 
interpretation of the LCA is requested 
or required, Handy’s ADA claim did 
not constitute a “minor dispute” and 
this Court’s jurisdiction over the ADA 
claim was not precluded by the RLA 
dispute resolution procedures. – Wendy 
C. Bicovny 

WISCONSIN – U.S. Magistrate Judge 
Nancy Joseph granted summary 
judgment to the defendants – public 
employer, Milwaukee County, and 
several of plaintiff’s co-workers as 
individual defendants – on a claim by 
Douglas Felde, who had been employed 
as an airport maintenance worker, that 
he was subjected to sexual harassment 
because of his sexual orientation and that 

the employer had failed to reasonably 
accommodate a disability (bipolar 
disorder) by twice denying his request 
to transfer to work at a different airport. 
Felde took early retirement, allegedly 
to escape the harassing environment 
when he couldn’t get a transfer. Felde 
v. Milwaukee County, 2021 U.S. Dist. 
LEXIS 22099 (E.D. Wis. Feb. 5, 2021). 
As is typical of Magistrate Judge 
decisions, Judge Joseph has produced 
a detailed analysis of the factual 
allegations, which she concluded did not 
support the claims under either statute. 
Felde is gay but never “came out” to his 
co-workers. He was diagnosed bipolar 
but “held himself out to his therapist 
as heterosexual.” Since nobody in the 
workplace officially knew that he was 
gay, his hostile environment claim is 
premised on the gender stereotyping 
theory. Judge Joseph prefaced her 
detailed factual recitation by stating 
“while I sympathize with Felde, who 
credibly alleges an extremely unpleasant 
and often degrading work environment, 
I must grant both motions [for summary 
judgement to the defendants].” Under 
the standard for employer liability 
for hostile environment under Title 
VII, unless the harassment is by the 
plaintiff’s supervisor, the employer must 
be made aware of co-worker harassment 
and, if the employer has an anti-
harassment policy and a mechanism 
for investigating and addressing 
complaints, the employee has to resort 
to that process and can’t hold the 
employer liable if the employer responds 
reasonably. The impression one gains 
from reading the opinion is that Felde 
was subjected to lots of unpleasantness 
by his co-workers, but that he was 
hesitant to complaint to supervisors, 
delayed complaining about specific 
incidents, and, in Judge Joseph’s view, 
the employer did respond reasonably 
to his complaints. She concluded that 
Felde did not have a disability within 
the meaning of the ADA, so could not 
maintain an action under that statute for 
failure to accommodate a disability, and 
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that none of his supervisors had violated 
his Equal Protection rights. “The record 
suggests that GMIA’s South Shop was 
a particularly crude and vulgar work 
environment,” wrote Joseph. “I have 
no doubt that this environment was 
extremely unpleasant for Felde, perhaps 
even psychologically harmful. But Title 
VII does not impose liability for this on 
the County, because Felde cannot show 
that he was harassed by any ‘supervisor’ 
in the meaning of Title VII or that 
the County was negligent toward his 
complaints of co-worker harassment.” 
Felde is represented by Mary E. 
Kennelly of Fox & Fox SC, Monona, 
WI. – Arthur S. Leonard

CRIMINAL LITIGATION NOTES
By Arthur S. Leonard

ARKANSAS – Maxwell Howton was 
sentenced to two concurrent six-year 
prison sentences in the Pulaski County 
Circuit Court for violating Ark. Code 
Ann. Sec. 5-14-123(b) by failing to 
inform two sexual partners that he had 
tested positive for HIV before having 
sexual intercourse with them. He posed 
various constitutional challenges to the 
statute and his sentence, which were 
rejected unanimously by a three-judge 
panel of the Arkansas Court of Appeals 
in an opinion by Judge Stephanie Potter 
Barrett on February 24. Howton v. State 
of Arkansas, 2021 Ark. App. 86, 2021 
Ark. App. LEXIS 96. Howton claimed 
that because he was taking antiretroviral 
medication that had reduced his viral 
load to non-detectable, he should not be 
considered to be HIV-positive or to have 
exposed anybody to HIV, but the court 
rejected this claim, as it also rejected 
his claims that because someone with 
undetectable viral load is unlikely to 
infect anybody, the state violates due 
process and equal protection, and that a 
6-year sentence for his offense violates 
the 8th Amendment as cruel or unusual 
punishment. The court was not buying 

any of his arguments and was likely 
influenced by the allegation of one of his 
sexual partners that she had “contracted 
HIV after their sexual encounter.” The 
court rejected Howton’s argument 
that because the statute singled out 
HIV for different treatment from other 
infectious diseases, it offended equal 
protection, as well as rejecting the 
argument that the state had no rational 
basis to treat exposure to HIV so 
severely in the light of modern medical 
developments. The court asserted that 
since HIV infection is permanent and 
incurable, it is not disproportionate to 
the offense. The court also rejected a due 
process vagueness argument, finding 
that the statute was very explicit and 
unmistakable in making it a felony for 
somebody who has tested HIV-positive 
to fail to inform a sexual partner of that 
fact. Howton is represented by John 
Wesley Hall and Samantha J. Carpenter.

PRISONER LITIGATION NOTES
By William J. Rold
William J. Rold is a Civil rights attorney 
in New York City and a former judge. He 
previously represented the American Bar 
Association on the National Commission 
for Correctional Health Care.

ARIZONA – It is impossible to ascertain 
what is going on in this case from the 
“Order” of U.S. Magistrate Michelle H. 
Burns in Harris v. Centurion Medical, 
2021 WL 717108 (D. Ariz., Feb. 19, 
2021). Most of what follows is derived 
from a review of the docket in PACER. 
Transgender prisoner Javon Stephon 
Harris claims that her hormones were 
abruptly discontinued, causing extreme 
reaction, for which a physician (Dr. 
Christopher) would not see her. She then 
self-harmed, by inserting objects into 
her penis and swallowing batteries. She 
alleges that Christopher refused to send 
her to a hospital, making her “wait” 
to see if she could urinate in the next 
twenty-four hours. A nurse arranged 

for her to be sent to the hospital when 
bleeding could not be stopped. On 
these allegations, Chief Judge G. 
Murray Snow screened the complaint 
and allowed Harris to proceed against 
Christopher, but he dismissed claims 
against the contractual medical vendor 
(Centurion), without prejudice. He then 
sent the case to Judge Burns for pre-
trial purposes. Judge Burns repeatedly 
denied applications for “appointment” 
of counsel and applications by Harris, 
pro se, for discovery. In December of 
2020, Harris found counsel, who was 
granted leave to extend discovery and 
to propose amendments to the pleadings 
by January 29, 2021. Counsel filed a 
timely motion, which was granted, in 
part, as to discovery. Judge Burns denied 
the motion to amend the complaint, 
saying she had wide discretion to grant 
or deny such motions, that Harris’ 
counsel “waited” until the last day, that 
the amended complaint would greatly 
expand the case, and that granting the 
amendment would not allow discovery 
to be completed as previously ordered. 
All of this seems wrong. The “wide 
discretion” language comes from 
cases where prior opportunity to 
amend had already been granted and 
subsequent amendments are sought. 
DCD Programs, Ltd. v. Leighton, 833 
F.2d 183, 187 n.3 (9th Cir. 1987); Mir 
v. Fosburg, 646 F.2d 342 (9th Cir. 
1980). Here, this is the first motion, and 
the prior complaint was pro se. Judge 
Burns does not discuss the Proposed 
Amended Complaint, but it renames 
Centurion (who had been stricken 
without prejudice), as well as some of 
its employees in mental health services. 
It is a lawyer’s complaint substituting 
for the plaintiff’s handwritten pro se, 
which is as one would expect. It has 
detail to allege pattern and practice and 
specifics about each named defendant. 
Judge Burns previously denied counsel 
and then refused to allow counsel to 
clean-up a complaint filed by a plaintiff 
with fairly apparent mental issues. 
This seems like an abuse of discretion. 
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Counsel has appealed the denial to the 
Ninth Circuit. This also seems wrong. 
Since Judge Burns’ ruling was not 
dispositive, objections would normally 
have been filed with Chief Judge Snow 
under F.R.C.P. 72(a).

CALIFORNIA – Transgender inmate 
Javaughn Robinson, pro se, was 
transported to an emergency room for 
treatment of “severe ankle fractures.” 
While there, she tried to complain 
to “an authority figure” about being 
sexually assaulted at the institution, but 
she alleges that the escorting officers 
prevented her from complaining. The 
opinion does not say whether the sexual 
assailant was an inmate or a staff 
member or if the ankle fractures were 
related to the sexual assault. Robinson 
was treated and discharged, whereupon 
that the defendant officers shackled 
her, including her broken ankle. They 
continued to threaten her on the return 
trip, and they drove the vehicle in a way 
that caused extreme pain on her broken 
and shackled ankle. They threatened 
her with segregation if she did not stop 
“lying about being sexually assaulted.” 
She also says that the defendant officers 
sexually “harassed” her on the return 
trip and that she “complied” with their 
demands out of fear. In Robinson v. 
Zembrano, 2021 U.S. Dist. LEXIS 
26351 (S.D. Calif., Feb. 10, 2021), 
U.S. District Judge Gonzalo P. Curiel 
allows her to proceed past screening 
on these allegations on First and Eighth 
Amendment claims. Gratuitously 
causing pain and sexual harassment/
assault are standard Eighth Amendment 
claims in screening. Judge Curiel does 
not elaborate on the First Amendment, 
but he mentions an attempt to complain 
under the Prison Rape Elimination 
Act. It appears that he is construing 
PREA to present a right to petition 
the government for First Amendment 
purposes, although he does not say so 
explicitly. PREA is usually found not 
to create a private cause of action, but 

there have been retaliation cases for 
filing PREA complaints. This writer 
has not previously seen a case where the 
chilling of filing a PREA complaint was 
found actionable. It seems correct, and 
it may have implications for exhaustion 
issues under the Prisoner Litigation 
Reform Act. Judge Curiel ordered 
service and responsive papers. He 
denied appointment of counsel at this 
point, without prejudice. 

CALIFORNIA – Transgender prisoner 
Samuel (Sofia) J. Ramirez, pro se, 
alleged job discrimination based on 
gender identity in Ramirez v. Miranda, 
2021 WL 533515 (S.D. Calif., Feb. 12, 
2021). Chief U.S. District Judge Dana M. 
Sabraw screened her case and allowed 
her to proceed. Ramirez said that a 
supervisor defendant in the Enhanced 
Outpatient Program “looked her up and 
down” in a “distastefully scrutinizing” 
manner and said “Your kind is not 
wanted back here.” Another defendant 
said, “Oh! Hell, no,” adding: “Give him 
credit and send it home.” [pronouns in 
original] One of these defendants came 
to Ramirez’ transgender group therapy 
session and said: “We don’t want you 
people . . . working back here with our 
real women! You’re not coming back 
here!” Ramirez was in fact removed 
from the EOP work assignment and 
reassigned as a porter. She has suffered 
PTSD, insomnia, and paranoia – and 
her psychiatric medication has been 
increased. Chief Judge Sabraw finds 
these claims sufficient for screening 
to proceed under the Equal Protection 
Clause, particularly since transgender 
discrimination warrants intermediate 
scrutiny under Karnoski v. Trump, 926 
F.3d 1180, 1202 (9th Cir. 2019); see also 
Vuz v. Dcss III, Inc., 2020 WL 4366023 
(S.D. Cal. July 30, 2020) (denying 
motion to dismiss equal protection 
claim against city and county where 
police segregated transgender arrestee 
from cisgender arrestees and post-
surgical transgender arrestees). Judge 

Sabraw cites a number of transgender 
prison employment cases allowed to 
proceed, including: Crowder v. Diaz, 
2019 WL 3892300 (E.D. Cal. Aug. 19, 
2020), report and recommendation 
adopted, 2019 WL 5566433 (E.D. 
Cal. Oct. 29, 2019) (denying motion to 
dismiss equal protection claim against 
defendant who denied plaintiff a job at 
the prison library based on plaintiff’s 
transgender status). Defendants are 
ordered to respond after service. 

COLORADO – This case, Raven v. 
Polis, is a class action filed in state court 
on behalf of transgender female inmates 
in Colorado, with various claims 
regarding their physical and mental 
health care, housing and conditions of 
confinement, protection from harm, 
freedom from discrimination, and the 
like – all under state law. The case relies 
on the Colorado Constitution and the 
Colorado Anti-Discrimination Act; it 
raises no federal claims. The particular 
decision here, captioned In re Raven v. 
Polis, 2021 WL 320607 (Colo., Feb. 1. 
2021), is a ruling on an original petition 
in the Supreme Court of Colorado, 
in which the defendant Colorado 
Governor seeks his dismissal through 
an extraordinary writ – which can be 
brought under Colorado Appellate Rule 
21. Governor Polis argues that he should 
not be named if there is an “identifiable 
agency responsible for administering the 
challenged law.” The Colorado Supreme 
Court disagreed, in a unanimous en 
banc opinion written by Justice Melissa 
Hart. “The Governor is an appropriate 
defendant in cases involving ‘his 
constitutional responsibility to uphold 
the laws of the state and to oversee 
Colorado’s executive agencies.’” 
Ainscough v. Owens, 90 P.3d 851, 858 
(Colo. 2004). While consideration of 
such a writ is discretionary, the court 
concludes that the Governor may petition 
in an original action to seek review of 
whether he should be subject to pre-
trial procedures, including discovery. 
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Where there are broad-based claims 
involving state policies, even within 
agencies, the Governor is an appropriate 
defendant. [String citations omitted of 
Colorado cases with the Governor as 
defendant involving the Departments 
of Social Services, Personnel, and 
Corrections.] The court does not reach 
the issue of whether the Governor is a 
necessary party, merely that plaintiffs 
may appropriately name him as a 
responsible defendant. This case is one 
of a very few trans inmate cases filed 
in state court. It seems that some of 
the knotty procedural issues salient in 
federal court (like qualified immunity, 
personal involvement, state of mind for 
deliberate indifference, official versus 
individual capacity, etc.) have been 
answered in one swoop by the highest 
court of jurisdiction. The Supreme 
Court’s ruling also empowers Governor 
Polis (an openly gay Governor) to settle 
the lawsuit on reasonable terms. The 
case now returns to the state trial court 
for the City and County of Denver. 
Plaintiffs are represented by Arnold & 
Porter (New York and Denver), King & 
Greisen (Denver), and the Transgender 
Law Center (Oakland).

COLORADO – In Burkhart v. Florez, 
2021 WL 326941 (D. Colo., Jan. 30, 
2021), transgender prisoner Lacy Lee 
Burkhart, pro se, sues because Colorado 
DOC refuses to recognize her legal 
name change from “David” to “Lacy”; 
uses male pronouns, contrary to state 
regulation; refuses to let her use the 
law library under the name “Lacy”; and 
prohibits her contact with her paroled 
husband and his mother, because less 
than two years have elapsed since 
his release, per Colorado statutory 
restrictions. U.S. Magistrate Judge 
Nina Y. Wang writes a prolix opinion 
and recommendation (almost 15,000 
woods)—much of which is dicta, since 
it discusses legal issues not presented 
by the facts and recommends in the 
alternative how issues could be handled 

if certain recommendations are rejected. 
Judge Wang finds that Burkhart failed 
to exhaust administrative remedies 
under the Prison Litigation Reform Act 
(PLRA): either Burkhart did not file 
grievances on some points or did not 
properly appeal others, if filed, under 
Colorado’s three-step grievance system. 
Burkhart’s arguments that defendants 
interfered with her filing grievances 
are either conclusory or inadmissible 
hearsay. The only new point here is 
that Judge Wang holds that the PLRA 
does not apply to claims under state 
law, citing McDaniel v. Meisner, 617 
F. App’x 553, n.3 (7th Cir. 2015), 
and two cases from the District of 
Colorado. [Note: There appears to be 
no Tenth Circuit case on point – nor is 
there consensus: see Anderson v. XYZ 
Correctional Health Services, 407 F.3d 
674, 683 (4th Cir. 2005) (declining to 
reach issue), and Hartsfield v. Vidor, 199 
F.3d 305, 309 (6th Cir. 1999) (applying 
PLRA exhaustion to state law claims).] 
Judge Wang then rules that, even if she 
had “exhausted,” Burkhart’s injunctive 
claims have been mooted by her own 
release from custody. McAlpine v. 
Thompson, 187 F.3d 1213, 1218 (10th 
Cir. 1999). Judge Wang discusses an 
“exception” to this rule, if the prisoner 
has been transferred within the same 
correctional system and raises a system-
wide issue under Jordan v. Sosa, 654 
F.3d 1012, 1028 (10th Cir. 2011) – and 
then notes that it does not apply. Because 
there may still be damage claims based 
on denying her contact with her husband, 
Judge Wang then discusses a right to 
“familial association,” finding that the 
same exists under both the First and 
Fourteenth Amendments. See Thomas 
v. Kaven, 765 F.3d 1183, 1196 (10th Cir. 
2014) (Fourteenth Amendment); Griffin 
v. Strong, 983 F.2d 1544, 1546–47 
(10th Cir. 1993) (First and Fourteenth 
Amendments); and Trujillo v. Bd. of 
Cty. Comm’rs, 768 F.2d 1186, 1188–89 
(10th Cir. 1985) (First Amendment). It 
is subject, however, to balancing under 
Turner v. Safley, 482 U.S. 78, 89 (1987). 

Defendants have a security interest 
supporting denial of contact between 
incarcerated prisoners and recent 
parolees that justifies the restriction. 
Burkhart failed to demonstrate that the 
restriction was applied with the intent 
to interfere with her particular family, 
as opposed to inmates and parolees 
in general. See Cordova v. City of 
Albuquerque, 816 F.3d 645, 654 (10th 
Cir. 2016) (restrictions on visitation of 
inmate in hospital not based on intent 
to interfere with family relationships). 
In case none of this is convincing to 
the District Court, Judge Wang turns to 
qualified immunity, finding there has 
been no constitutional violation; and, 
even if there had been, the law was not 
clearly established on same in the Tenth 
Circuit. Judge Wang recommends that 
the court decline discretion to hear any 
remaining state law claims.

FLORIDA – U.S. District Judge Beth 
Bloom denies the application of pro se 
HIV-positive inmate plaintiff Javar C. 
Murphy to proceed in forma pauperis, 
and she dismisses the case without 
prejudice as a prohibited “shotgun” 
pleading in Murphy v. Miami Dade 
Corrections and Rehabilitation Center, 
2021 U.S.Dist. LEXIS 28909, 2021 WL 
616952 (S.D. Fla., Feb. 17, 2021). She 
denies IFP because Murphy did not 
include a six-month statement of his 
inmate account and file other paperwork 
required by the Southern District of 
Florida. The screening consists mostly 
of boilerplate on standard of review, 
with an extended discussion on four 
kinds of disfavored “shotgun” pleadings 
in the Eleventh Circuit under Weiland v. 
Palm Beach Cnty. Sheriff’s Office, 792 
F.3d 1313, 1321-23 (11th Cir. 2015), of 
which this case is one. Murphy failed to 
separate his claims into separate causes 
of action and filed conclusory and 
vague statements. A review of Murphy’s 
complaint in PACER shows that, while 
he makes extraneous statements, the 
crux of his complaint is not difficult 
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to ascertain: a nurse revealed his HIV 
status to an officer, who announced 
it to his unit, which caused Murphy 
harassment. Murphy names the nurse 
and officer, gives the dates and times 
of the disclosures, and describes the 
harassment. This writer has seen far 
worse pro se pleadings. Judge Bloom 
gives Murphy one chance to replead. 

FLORIDA – Gay inmate Cleon Edward 
Major sued deputies at the Monroe 
County Jail (Florida Keys) after he 
was assaulted “without provocation” 
by another inmate in jail charged with 
attempted murder. U.S. Magistrate 
Judge Jacqueline Becerra recommended 
that defendants be granted summary 
judgment in Major v. Woods, 2021 
U.S. Dist. LEXIS 31308 (S.D. Fla., 
Feb. 18, 2021). The assailant (Molina) 
was being held in administrative 
segregation, and a sign outside his cell 
said that he should not be let out of his 
cell with other inmates. Nevertheless, 
Major and Molina and a third inmate 
were permitted in the telephone room 
together. Molina was not cuffed, and 
he attacked Major with a handful of 
sharpened pencils. Molina called Major 
a “maricón” (Spanish slur for “faggot”), 
and he later said Major “was being gay 
so I punched him.” Molina was later 
prosecuted and sentenced for the attack. 
Major said that Molina has expressed 
homophobic and anti-gay animus in the 
past, and he attached to his opposition 
to summary judgment a Key West 
newspaper account of Molina’s arrest 
for attacking a man for displaying an 
“antagonizing manner.” Major also 
said in his deposition that Molina was 
a “homophobe” and that he (Major) 
was obviously gay in his manner. Major 
attempted to establish a constitutional 
violation (deliberate indifferent to harm) 
in “two possible ways”: (1) by showing 
that Molina posed a threat to other 
inmates and particularly to inmates 
based on their sexual orientation; and 
(2) by showing that he was at substantial 

risk in the prison population generally 
because he was openly gay. Judge 
Becerra found “there is not enough 
evidence in the record to support either 
theory.” Major had no history with 
Molina and did not know him. Although 
the records show a history of violence 
by Molina and support an inference 
that defendants knew Major was gay, 
nothing supports the allegation that 
defendants knew that Molina “might 
be prejudiced against homosexuals.” 
Major also never expressed concerns 
about his “safety generally given his 
sexual orientation.” There had also 
been no other incidents of violence by 
Molina at the Monroe County Jail, and 
Major had no other incidents. Judge 
Becerra writes: “Even assuming, as we 
must at this posture, that Inmate Molina 
was not allowed to be out of his cell 
with other inmates, there is nothing in 
the record that supports a finding that 
that restriction was placed because he 
was violent or had any propensity for 
violence against any other inmate.” In 
this writer’s view, the inference that 
he presented a danger to other inmates 
is the most reasonable inference that 
follows from Molina’s charged offense 
and the sign on his cell. There is ample 
admissible evidence (or evidence that 
can be made admissible) to show that 
deputies released an unsupervised 
inmate in the same small room with 
other inmates, when the assailant’s own 
cell had a warning posted not to do so – 
regardless of Major’s sexual orientation 
or Major’s homophobia. When these 
factors are added, the mix is more 
combustible. Yet, Judge Becerra writes, 
“there is nothing in the record to support” 
a claim of a history of homophobia 
by Molina: “there was no deposition 
testimony or affidavit presented.” In 
addition to the newspaper article that 
can support an inference of gay-bashing, 
Major testified in his deposition that 
Molina was a “known homophobic” 
and elaborated about what he overheard 
officers saying. His Complaint, certified 
to be true, said that Molina wanted to 

“kill homos.” [Note: Major was pro se 
at the time he filed his Complaint, but 
he certified the Complaint to be “true 
to the best of his knowledge,” without 
specific reference to 28 U.S.C. § 1746. 
The statute only requires “substantial” 
compliance.] See Mosley v. Zachary, 
966 F.3d 1265, 1268 n.5 (11th Cir. 
2020) (assuming, without deciding, that 
inmate “declarations” about incidents 
should have been accepted under § 
1746). Judge Becerra also recommends 
that state negligence claims should be 
dismissed due to Florida immunity law. 
This writer believes this case should 
have gone to trial. Major is represented 
by Derek Smith Law Group (Miami).

ILLINOIS – Venson v. Gregson, 2021 
U.S. Dist. LEXIS 32078 (S.D. Ill., 
Feb. 22, 2021), is a twelve-count civil 
rights case by transgender inmate 
Kabarr Venson. In this decision, U.S. 
Magistrate Judge Mark A. Beatty 
discusses a motion to dismiss three of 
them: the Americans with Disabilities 
Act [ADA]; injunctive claims under Ex 
Parte Young; and intentional infliction 
of emotional distress, under Illinois 
tort law. There is extensive discussion 
of whether the exclusion of “gender 
identity disorders not resulting from 
physical impairments,” under 29 U.S.C. 
§ 705(20)(F), reaches gender dysphoria. 
After noting that Venson has other 
illnesses besides gender dysphoria, 
Judge Beatty surveys cases on the 
exclusion as applied to gender dysphoria 
throughout the nation and in scholarly 
articles. He finds that the issue “is not 
nearly as straightforward as Defendants 
let on,” citing Barry & Levi, “The 
Future of Disability Rights Protections 
for Transgender People,” 35 Touro L. 
Rev. 25 (2019). At screening, he allows 
the ADA claim against the Director of 
the Illinois DOC in his official capacity, 
but he dismisses against the warden, as 
individuals in their personal capacity are 
not liable under the ADA. He finds that 
after Venson was housed with straight 
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inmates and sought protection, “she 
was placed in isolation and cut off from 
access to group therapy and educational 
programs, which only caused her mental 
health to deteriorate further . . . . These 
allegations are sufficient to support an 
ADA claim.” The Illinois DOC Director 
also remains in the case for injunctive 
relief for constitutional violations 
(deliberate indifference to health and 
safety) under Ex Parte Young, 209 
U.S. 123 (1908). [Note: Judge Beatty 
captions this section a “Monell claim,” 
because it was plead that way. Monell 
dealt with who is a “person” under § 
1983 and municipal liability. It did not 
deal with the Ex Parte Young fiction as 
to official capacity injunctive liability of 
state executive officials, except in then 
Justice William Rehnquist’s dissent. 
Judge Beatty treats the claim as arising 
under Ex Parte Young.] The state law 
claim of intentional infliction of emotion 
distress rarely succeeds, but Judge 
Beatty allows it to proceed here past a 
motion to dismiss, after a lengthy survey 
of Illinois tort law and state immunities 
(which are omitted from this report). It 
suffices to quote him: “Plaintiff is . . . 
under the control of Defendants. She 
is a transgender woman imprisoned 
in a male facility and suffering from 
significant mental health issues. She 
alleged that she endured relentless jeers, 
insults, and threats from other inmates 
and correctional officers. She pleaded 
for protection and for mental health 
treatment, but her requests fell on deaf 
ears. She was violently attacked by other 
inmates on at least two occasions. She 
attempted suicide twice. And she was 
given a number of false disciplinary 
tickets and placed in segregation for 
significant amounts of time, which only 
exacerbated her emotional distress. The 
court finds that Plaintiff’s allegations 
regarding Defendants’ conduct, in 
light of their position of power and 
Plaintiff’s emotional susceptibility, 
are sufficient to survive a motion to 
dismiss.” Venson is represented by 
SmithAmundsen, LLC (Chicago). 

KENTUCKY – Transgender inmate 
Jerry Nation, pro se, seeks an injunction 
requiring that she be searched only by 
female corrections officers in Nation v. 
White, 2021 U.S. Dist. LEXIS 36388, 
2021 WL 768132 (W.D. Ky., Feb. 26, 
2021). U.S. District Judge Benjamin 
Beaton allows Nation to proceed past 
screening on both Fourth Amendment 
and Equal Protection claims. “Read 
charitably, the complaint alleges 
that [defendants] violated the Fourth 
Amendment and the Equal Protection 
Clause of the Fourteenth Amendment 
by authorizing male prison staff to 
conduct strip searches of Nation.” Judge 
Beaton notes that Kentucky regulations 
provide that “a strip search shall be 
conducted by a staff member of the 
same gender as the inmate except in 
exigent circumstances.” Nation raises an 
“as applied to trans inmates” challenge 
to this rule. [Note: The opinion does 
not discuss “exigent” circumstances.] 
Judge Beaton notes that a “prison policy 
forcing prisoners to be searched by 
members of the opposite sex . . . would 
provide the basis of a claim on which 
relief could be granted,” citing Mills 
v. City of Barbourville, 389 F.3d 568, 
579 (6th Cir. 2004); and Cornwell v. 
Dahlberg, 963 F.2d 912, 916-17 (6th Cir. 
1992). Neither case deals with searches 
of transgender inmates. He observes: 
“Although there is a robust body of 
case law analyzing the constitutional 
bounds of strip searches and cross-
gender searches in prison, little if any 
case law addresses the issue of the 
propriety of cross-gender searches of 
transgender inmates,” citing Carter-el v. 
Boyer, 2020 WL 939289, at *4 (E.D. Va. 
Feb. 25, 2020), and Naisha v. Metzger, 
2020 WL 5821751, at *7 (D. Del. Sept. 
30, 2020). There is no discussion of 
regulations under the Prison Rape 
Elimination Act, 28 C.F.R. § 115.15(d) 
(prohibiting such practice absent 
“exigent” circumstances). Judge Beaton 
finds other decisions to be limited to the 
“clearly established” arm of qualified 
immunity law, and not helpful in 

examining the constitutional question 
itself under the Fourth Amendment. He 
holds that the court cannot determine 
whether Nation has stated a claim upon 
which relief may be granted, as required 
by § 1915A, without the benefit of a 
response from the government.” He finds 
the case law even “more attenuated” 
under the Equal Protection Clause, 
and allows these claims to proceed for 
now, as well. Judge Beaton, a member 
of the Federalist Society appointed by 
President Trump, clerked for Justice 
Ruth Bader Ginsburg.

MARYLAND – Law Notes reported the 
claims of transgender inmate Shawnte 
Anne Levy about her conditions of 
confinement in a full article in 2016, 
covering Levy v. Wexford, 2016 U.S. 
Dist. LEXIS 28384, 2016 WL 865364 
(D. Md. Mar. 7, 2016). At that time, U. S. 
District Judge Theodore D. Chuang took 
the unusual step of ordering six-month 
reports to the court about the progress of 
Levy’s treatment plan. The current case 
is the sixth one she has filed since then, 
seeking to add Maryland’s Governor and 
cabinet members as defendants in Levy 
v. Hogan, 2021 WL 322173 (D. Md., 
Feb. 1, 2021). Judge Chuang dismisses 
the current case as “duplicative.” The 
same relief is sought in previous cases; 
and, if needed, Levy can seek to add the 
Governor and department heads in a 
pending case. Sensormatic Sec. Corp. v. 
Sensormatic Elecs. Corp., 329 F. Supp. 
2d 574, 579 (D. Md. 2004), citing Curtis 
v. Citibank, N.A., 226 F.3d 133, 138 (2d 
Cir. 2000). 

MICHIGAN – Pro se prisoner Kyle B. 
Richards is a self-identified bisexual 
pedophile. He alleges that a unit manager 
advertised that he is a pedophile and 
caused and encouraged other inmates 
to attack him. U.S. District Judge Hala 
Y. Jarbou allows this claim to proceed 
under the Eighth Amendment in 
Richards v. Whitmer, 2021 U.S. Dist. 
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LEXIS 21236; 2021 WL 389048 (W.D. 
Mich., Feb. 4, 2021), despite Richards’ 
three strikes under the Prison Litigation 
Reform Act, because of a claim of 
imminent danger under 28 U.S.C. 
§ 1915(g). In a 9,000-word opinion, 
Judge Jarbou dismisses the rest of the 
Richards’ thirteen claims, including 
claims naming Michigan’s governor 
and Corrections director and ranging 
from: refusal to charge attacks against 
him as hate crimes; violation of his 
Eighth Amendment “right” to receive 
“sexually stimulating materials . . . to 
relieve pent up sexual tension”; denial of 
Equal Protection to “pedosexual child 
lovers”; and violation of the Convention 
Against Torture and the Universal 
Declaration of Human Rights. Richards 
asked Judge Jarbou to “over-rule” the 
pornography standards under Miller 
v. California, 413 U.S. 15 (1973), as 
violative of his rights under the Eighth 
Amendment and the First Amendment’s 
Free Exercise Clause. He asked to have 
his case proceed as a class action for 
all incarcerated pedophiles. He asked 
that “all federal aid” to Michigan be 
“frozen.” In the course of this, he served 
subpoenas on the Japanese Embassy 
(objective not stated) and on the 
prosecutor for Macomb County, seeking 
“[a]ll child pornographic materials that 
have been collected or prosecuted by 
Macomb County within the last 30 
years, including both photographs and 
videos.” Judge Jarbou quashed both 
subpoenas. The judge dismissed several 
claims and parties as “misjoined” 
under F.R.C.P. 21, because (among 
other reasons) joinder cannot be used 
to circumvent the PLRA’s three-strikes 
rule under George v. Smith, 507 F.3d 
605, 607 (7th Cir. 2007). On hate crimes, 
a private citizen “lacks a judicially 
cognizable interest in the prosecution or 
non-prosecution of another.” Diamond 
v. Charles, 476 U.S. 54, 64 (1986). A pro 
se litigant also cannot serve as a class 
representative under Garrison v. Mich. 
Dep’t of Corr., 333 F. App’x 914, 919 
(6th Cir. 2009). Injunctive relief (such as 

over-ruling child pornography laws or 
freezing federal aid) cannot be granted 
absent some showing of likelihood of 
success on the merits under NAACP 
v. Mansfield, 866 F.2d 162, 167 (6th 
Cir. 1989). The Convention Against 
Torture and the Universal Declaration 
of Human Rights do not create private 
causes of action available to Richards. 
It is difficult to determine how much 
of this opinion is mock seriousness, but 
this writer has little trouble believing 
that other inmates attack Richards.

NEW YORK – HIV-positive inmate 
Michael J. Lee, pro se, challenges 
conditions on Rikers Island that he 
claims subject him to unreasonable risk 
of infection and illness from COVID-19 
at the Vernon C. Bain Center. [Note: the 
Bain Center is a 800-bed barge anchored 
off Rikers Island that holds over-flow 
inmates.] In Lee v. Dep’t of Corr., 2021 
U.S. Dist. LEXIS 20791 (S.D.N.Y., 
Feb. 3, 2021), U.S. Magistrate Judge 
Stewart D. Aaron orders the Clerk of 
Court to attempt to find counsel for 
Lee. While there is no authority to 
“appoint” counsel – Mallard v. United 
States Dist. Court for Southern Dist. of 
Iowa, 490 U.S. 296, 301-310 (1989) – 
the court has “broad discretion” to seek 
private counsel under Hodge v. Police 
Officers, 802 F.2d 58, 60 (2d Cir. 1986). 
In addition to HIV, Lee has tested 
positive for tuberculosis. He alleges 
that defendants “have not implemented 
appropriate capacity restrictions, 
distancing requirements and/or other 
safety measures” on the barge. His 
case is “likely to be of substance” and 
representation would “lead to a quicker 
and more just result by sharpening 
the issues and shaping examination.” 
Hodge, 802 F.2d at 61.

OHIO – In 2011, federal defendant 
Jeremy R. Edington was sentenced 
to 156 months incarceration, plus 
fifteen years supervised probation, 

for conviction of multiple counts of 
pornography involving minors. U.S. 
District Judge Edmund A. Sargus, Jr., 
denies his motion for compassionate 
release because of the COVID-19 
pandemic in United States v. Edington, 
2021 WL 282552 (S.D. Ohio, Jan. 28, 
2021). In the Sixth Circuit, a judge 
has discretion to grant compassionate 
release under 18 U.S.C. § 3582(c)(1)(A)
(i), notwithstanding more restrictive 
sentencing guidelines, because the 
guidelines were not updated after the 
First Step Act. United States v. Jones, 
— F.3d —, 2020 WL 6817488 at *8–9 
(6th Cir., Nov. 20, 2020). Nevertheless, 
Edington’s motion fails. He is thirty 
years old, and his HIV is “well-
controlled.” Judge Sargus does not 
find “extraordinary and compelling” 
reasons for release, citing United States 
v. Ruffin, 978 F.3d 1000, 1005 (6th Cir. 
2020) (court retains “wide discretion” 
under 18 U.S.C. § 3553(a)). Judge 
Sargas includes a string cite of denials 
of compassionate release based on 
inadequate medical grounds by district 
courts in the Sixth Circuit. He also 
notes that Edington’s failure to include 
medical records to support his claim is 
sufficient in itself to deny relief, citing 
United States v. Elias, — F.3d —, 2021 
WL 50169 at *3 (6th Cir., Jan. 6, 2021).

PENNSYLVANIA – Chief U.S. District 
Judge John E. Jones, III, granted 
summary judgment against transgender 
pro se plaintiff David Teeter on her 
medical care claims in Teeter v. Boland, 
2021 U.S. Dist. LEXIS 29856, 2021 WL 
632737 (M.D. Pa., Feb. 18, 2021). Teeter 
sued a nurse and a physician primarily 
over dosage issues regarding hormone 
treatment. Tetter failed to respond to the 
motion for summary judgment. Based 
on defendants’ submissions, Judge Jones 
ruled that the nurse had no authority to 
prescribe and his duties were mostly 
administrative. Because the nurse had no 
personal involvement in the medication 
decisions for Teeter, he is granted 
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summary judgment under Evancho 
v. Fisher, 423 F.3d 347, 353 (3d Cir. 
2005); and Atkinson v. Taylor, 316 F.3d 
257, 271 (3d Cir. 2003). The physician 
was responsible for dosage decisions, 
but the evidence at summary judgment 
showed that the issue amounted to no 
more than a “disagreement,” which is 
not actionable. Defendants followed 
the standards of the World Professional 
Association for Transgender Health 
(WPATH) for the overall health care of 
identified inmates, and WPATH does 
not specify dosages. The doctor said 
he relied on his own experience and 
the peer reviewed “UpToDate” medical 
website. [Note: “UpToDate” has been 
recognized as authoritative. See Garcia 
v. Colvin, 741 F.3d 758, 759 (7th Cir. 
2013) (social security disability); and 
Ackerschott v. Mountain View Hospital, 
457 P.3d 875, 888 (Idaho 2020) (medical 
malpractice).] Teeter’s allegation that 
“UpToDate” is not endorsed by WPATH 
is not material because WPATH does not 
endorse websites. Moreover, the Eighth 
Amendment is not violated where a 
physician’s acts were within reasonable 
medical judgment. Brown v. Borough 
of Chambersburg, 903 F.2d 274, 278 
(3d Cir. 1990). Teeter’s hormones were 
monitored and adjusted frequently, 
and “no reasonable factfinder could 
conclude from the record before us that 
[the physician] acted with deliberate 
indifference.” 

TEXAS – Plaintiffs Donna Langan, 
Teresa DeBarbarac, and Alexandra 
Carson, transgender women, challenge 
the constitutionality of Texas Family 
Code § 45.103, which prohibits 
convicted felons from changing their 
names while incarcerated, or within two 
years of release (including community 
supervision), unless pardoned. The 
plaintiffs are or were federal prisoners, 
and they seek relief against Texas 
Governor Greg Abbott and Attorney 
General Ken Paxton. In Langan 
v. Abbott, 2021 U.S. Dist. LEXIS 

24083 (W.D. Tex., Feb. 8, 2021), U.S. 
District Judge Robert Pitman granted 
defendants’ motion to dismiss. Judge 
Pitman writes that the statute “prohibits 
people from legally changing their 
names to comport with their genders,” 
but the statute itself is gender identity 
neutral. The plaintiffs are arguing that, 
as applied to them, it has a particularly 
harsh impact. Langan is serving life 
without parole. DeBarbarac, who is 
about to be released, says that her 
“deadname” usage upon release will 
cause confusion with her appearance. 
Carson, who is on parole, claims she is 
already experiencing the consequences 
of such confusion. Seeking a declaratory 
judgment, plaintiffs claim that the 
statute imposes cruel and unusual 
punishment in violation of the Eighth 
Amendment. The defendants move 
to dismiss, under F.R.C.P. 12(b)(1), 
essentially arguing sovereign immunity 
as a bar to subject matter jurisdiction 
under the Eleventh Amendment. The 
plaintiffs dropped their claim against 
Governor Abbott during the litigation, 
so the opinion focuses on Attorney 
General Paxton. There is extensive 
discussion of Ex Parte Young, 209 
U.S. 123, 159-60 (1908) – where the 
Supreme Court allowed state executives 
to be sued to conform their future 
conduct to federal law in the regulation 
of railroads – a case widely cited in 
civil rights injunctive cases. According 
to the Fifth Circuit, three elements must 
be met. “The suit must: (1) be brought 
against state officers who are acting 
in their official capacities; (2) seek 
prospective relief to redress ongoing 
conduct; and (3) allege a violation of 
federal, not state, law.” Williams ex rel. 
J.E. v. Reeves, 954 F.3d 729, 736 (5th 
Cir. 2020). In addition, the defendant 
must have “some connection with the 
enforcement of the [challenged] act or 
else [the suit] is merely making him a 
party as a representative of the state, 
and thereby attempting to make the 
state a party.” City of Austin v. Paxton, 
943 F.3d 993, 997 (5th Cir. 2019), 

cert. denied, 2021 U.S. LEXIS 239, 
2021 WL 78079 (U.S. Jan. 11, 2021) 
(quoting Young, 209 U.S. at 157). It is 
not enough that the Attorney General 
have a “general duty” to enforce laws. In 
Young, the defendant (Attorney General 
of Minnesota) was actively involved in 
enforcing state railroad rates contrary 
to federal interstate regulation. No 
such similar involvement in the name 
change law of Texas is alleged here. 
Plaintiffs argue that Defendant Paxton’s 
numerous public statements themselves 
show animus toward transgender 
people, including championing a 
“Bathroom Bill.” His remarks, however, 
do not show that he is about to intervene 
to enforce the statute. In dismissing the 
case, Judge Pitman muses that perhaps 
the judiciary could be sued, citing 
Daves v. Dallas County, 984 F.3d 381, 
___, 2020 WL7693744 *12 (5th Cir. 
2020) (in a constitutional challenge to 
a Texas bail statute, magistrate judges 
– who make bail decisions – have a 
“sufficient connection” to enforcement 
“to invoke have the Ex Parte Young 
exception to sovereign immunity”). 
The dismissal is without prejudice. 
Plaintiffs are represented by Austin 
Community Law Center (Austin). It is 
worth comparing the decision of the 
Colorado Supreme Court in Raven v. 
Polis (this issue of Law Notes) denying 
the Governor dismissal as a defendant 
in a state law case regarding conditions 
of confinement of a class of transgender 
plaintiffs – without all the federal fuss. 
It is unlikely that the Texas state courts 
would be as hospitable.

WISCONSIN – In his amended 
complaint, pro se bisexual inmate 
David Darnell Nelson, Jr., who says he 
has multiple severe mental illnesses 
– borderline personality disorder, 
depression, posttraumatic stress 
disorder, schizophrenia, bipolar and 
paranoid disorder, panic disorder, 
“and many more” – brings multiple 
claims against Correctional defendants 
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in Nelson v. Gegare, 2021 U.S. Dist. 
LEXIS 25291 (E.D. Wisc., Feb. 10, 
2021). Chief U.S. District Judge Pamela 
Pepper allows three of them to proceed. 
Nelson has been “in and out” of 
administrative segregation, protective 
custody, disciplinary segregation, and 
general population; and he claims that 
none of his mental illnesses are being 
treated. Oddly, Judge Pepper does not 
allow him to proceed on deliberate 
indifference to his mental health, 
perhaps because he did not name a health 
care provider as a defendant. He sues a 
security defendant (Gregare), alleging 
that Gregare “watched” him shower 
and then taunted him with slurs and 
homophobic comments, discriminating 
against him based on sexual orientation 
and gender identity. When Nelson filed 
a complaint under the Prison Rape 
Elimination Act (PREA), Gregare and 
another defendant had him moved to an 
upper tier (contrary to medical orders) 
and encouraged him to jump, which he 
did. Nelson claims retaliation. While in 
protective custody, Nelson also alleges 
that he was sexually assaulted by two 
other inmates. On another occasion, 
Nelson says that officers used excessive 
force against him (slamming him to the 
floor, tasering him, and restraining him 
in a “suicide chair”) when he passively 
sat down and refused to return to his 
cell. Judge Pepper finds that “taunts and 
encouragement to [a] suicidal inmate 
to take his own life” because of his 
sexual orientation go beyond verbal 
harassment and are actionable under the 
Eighth Amendment. Lisle v. Welborn, 
933 F.3d 705, 718 (7th Cir. 2019). Judge 
Pepper also allows the excessive force 
claim to proceed past screening under 
Hudson v. McMillian, 503 U.S. 1, 5 
(1992), and Whitley v. Albers, 475 U.S. 
312, 319 (1986), in light of the allegation 
that Nelson was “passive.” Judge Pepper 
does not allow a claim for the sexual 
assaults by other inmates, because 
Nelson was in protection “from himself,” 
and there is no allegation that he was at 
risk from other inmates. Finally, Judge 

Pepper allows a retaliation claim to 
proceed, based on moving Nelson to an 
upper tier contrary to medical orders, 
after he filed a PREA complaint. That 
Nelson continued to file complaints and 
may not himself have been chilled is 
immaterial, since the standard for First 
Amendment retaliation is objective and 
the test is whether a reasonable person 
would have been deterred. Douglas 
v. Reeves, 964 F.3d 643, 646 (7th Cir. 
2020); Holleman v. Zatecky, 951 F.3d 
873, 880 (7th Cir. 2020). The claim is 
sufficient for purposes of screening.

LEGISLATIVE & 
ADMINISTRATIVE NOTES
By Arthur S. Leonard

THE WHITE HOUSE – White House 
Spokesperson Matt Hill issued a 
statement in response to a press 
inquiry, announcing that the Biden 
Administration intends to make it 
possible for people who do not identify 
as male or female to have an X marker 
on federal identification documents, 
including U.S. Passports. The State 
Department was sued late in the Obama 
Administration by a military veteran 
who sought a Passport with an X marker 
for gender, and the government has lost 
several rounds in that litigation, with 
a court order still outstanding to issue 
the Passport to Dana Zzyym. The main 
holdup in implementing such a change 
will be making the necessary revisions 
to forms and software, a process that 
should have been underway already had 
not the previous administration been 
resistant to complying with the court’s 
order. 19thNews.org, Feb. 19.

U.S. CONGRESS – The Equality Act, 
which would add explicit protection 
from discrimination because of sexual 
orientation or gender identity to all 
federal laws that ban sex discrimination 
and would also add discrimination 

because of sex to federal public 
accommodations law, was reintroduced 
in the House on February 18 and was 
passed in a floor vote on February 26 by 
a vote of 224 to 206 — all Democrats 
and three Republicans: John Katko, 
Tom Reed and Brian Fitzpatrick. 
House leaders decided that committee 
hearings were unnecessary since the 
identical measure was the subject of 
hearings in the prior session when it also 
passed the House. The lead sponsors 
are Representative David Cicilline (D-
RI) and Senator Jeff Merkley (D-OR), 
who introduced the bill in the Senate 
shortly thereafter. The big question is 
whether the slim Democratic majority 
in the Senate (50 members plus Vice 
President Kamala Harris) would be able 
to pass the measure, or whether it would 
be blocked by a Republican filibuster, 
which was highly likely. The “make or 
break” issue for Republicans are likely 
to be (1) religious exemptions, and (2) 
transgender participation in sports – 
they want the former and abhor the 
later. President Biden already staked 
out a position on the sports issue in 
his January 20 Executive Order. The 
measure is likely to go to committee 
in the Senate, and the Act involves so 
many different federal laws that it might 
go to more than one committee. The 
Log Cabin Republicans (a purportedly 
gay Republican political club) issued 
a statement opposing the measure, 
reflecting that organization’s traditional 
hostility to transgender rights. It will 
be fascinating to see this play out. 
Some commentators suggested that if 
the Democrats were willing to remove 
the provision stating that the Religious 
Freedom Restoration Act may not be 
used as a defense to a discrimination 
claim and to specifically provide that the 
bill cannot be interpreted to require that 
transgender individuals must be allowed 
to participate in sports competition 
consistent with their identity, there 
would be enough Republican support 
to pass the bill in the Senate, but this 
argument does not sound credible, 

LEGISLATIVE & ADMINISTRATIVE notes



March 2021   LGBT Law Notes   37

since ten Republican Senators would be 
needed and it is highly unlikely that ten 
would vote yes, even if those changes 
were made. The Biden Administration, 
Speaker Nancy Pelosi, and Senate 
Majority Leader Charles Schumer 
have made this a priority item for the 
session, but if they are really serious 
about passing it, they should be talking 
about how to get Senators Sinema 
and Manchin to agree to get rid of the 
filibuster rule. We shall see . . . * * * 
Perhaps thinking pragmatically that 
the Equality Act is unlikely to pass 
the Senate, on February 25 House co-
sponsors Bobby Scott (D-VA), Mary Gay 
Scanlon (D-PA), Jamie Raskin (D-MD), 
and Steve Cohen (D-TN), introduced 
a separate bill called the Do No Harm 
Act, which would amend the Religious 
Freedom Restoration Act to clarify the 
original intent of that law, which was 
passed in the early 1990s as a response 
to the Supreme Court’s decision in 
Employment Division v. Smith. At the 
time, RFRA was sponsored by a broad 
bipartisan ideological cross-section of 
both houses of Congress, with the intent 
of ensuring that laws burdening free 
exercise of religion be evaluated based 
on the same “strict scrutiny” standard 
that had applied prior to Employment 
Division v. Smith, which eliminated 
strict scrutiny for facially neutral laws of 
general applicability. At the time, when 
there was no federal law forbidding 
sexual orientation discrimination, only 
a small number of states had such 
laws, and same-sex marriage was not 
legal anywhere in the U.S., nobody 
thought that RFRA was intended to 
allow employers and places of public 
accommodation to discriminate against 
LGBT people because of a business’s 
religious views. The Do No Harm Act is 
intended to effectuate that expectation by 
amending RFRA to provide that it does 
not give a defense to persons charged 
with violating anti-discrimination 
laws. A similar provision is part of the 
Equality Act. Good luck with this, but 
we suspect it cannot be enacted without 

ending the filibuster rule in the Senate, 
and even then it might not get the votes 
of all 50 Senators who caucus with 
the Democrats (48 Democrats and 2 
Independents). 

U.S. DEPARTMENT OF HEALTH AND 
HUMAN SERVICES – Decisions on the 
west coast and the east coast last year 
holding invalid a Trump Administration 
rule allowing health care workers to 
deny services to patients based on the 
workers’ religious or moral beliefs were 
appealed by the Trump Administration 
to the 9th and 2nd Circuits, where they 
had been scheduled for oral argument 
when the change of administrations 
took place. As new leadership took 
over the Department of Health and 
Human Services, both circuits were 
asked to remove the appeals from their 
argument calendars, since the rule was 
being re-evaluated in light of President 
Biden’s Executive Orders on, among 
other things, LGBT rights under federal 
laws banning sex discrimination, which 
include, of course, Section 1557 of the 
Affordable Care Act. Both circuits 
promptly removed the cases from their 
argument calendars.

U.S. DEPARTMENT OF LABOR – 
Office of Federal Contract Compliance 
Programs. OFCCP representatives 
informed federal district courts which 
are considering challenges to a Trump 
Administration rule giving broad 
leeway to religious federal contractors 
to discriminate against people of whom 
they disapprove on religious or moral 
grounds that the Biden Administration 
intends to rescind the rule, reported 
Daily Labor Report on February 10. 
The government sought to stay both 
cases while it puts the rescission in 
motion. The pending cases are New 
York v. Department of Labor, No. 
1:21-cv-00536 (S.D.N.Y.) and Oregon 
Tradeswomen, Inc. v. Department of 
Labor, No 3:21-cv-00089.

ARKANSAS – On February 11, the 
Arkansas Senate approved a bill, 27-
6, that immunizes health care workers 
and their employers from any liability 
for denying service to patients based 
on the health care workers’ religious 
or moral objections. It extends to any 
worker show provides any goods or 
services in connection with health 
care, so theoretically would immunize 
ambulance drivers from liability if they 
denied transport to LGBTQ patients, 
and similarly would protect pharmacists 
who, for example, would state religious 
objections to filling a prescription for 
hormones for a transgender customer. A 
similar Trump Administration rule was 
declared unconstitutional or violative 
of the Administrative Procedure Act 
by several federal courts. The Biden 
Administration has taken action to 
revoke the Trump Administration rule, 
opining that the anti-discrimination 
provision in the Affordable Care 
Act protects LGBTQ people from 
discrimination by health care providers, 
and that Title VII protects LGBTQ 
people from discrimination by 
employers. (See above.) The federal 
courts have yet to sort out what this 
all means, but any federal protections 
would presumably be available to 
LGBTQ people in Arkansas if that laws 
do not protect them. The measure now 
goes to the Arkansas House.

MINNESOTA – On February 2, 
Robbindale became the 7th municipality 
in Minnesota to ban conversion therapy 
on minors.

MISSISSIPPI – On February 2, a 
Mississippi Senate committee approved 
SB 2536, a measure that would forbid 
transgender girls from competing in 
high school sports as women. The 
full Senate subsequently approved the 
measure by a vote of 34-9 and sent it to 
the House on February 12. Laster in the 
month, the House approved a bill that 
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would allow college athletes to receive 
compensation for making endorsements 
of goods and services, but only after a 
floor amendment excluded transgender 
athletes from participating in this 
potentially lucrative activity by requiring 
medical certification of a person’s 
“biological sex” as a prerequisite. We 
have difficulty understanding the logic 
of this, but its proponent said it was 
intended to protect “biological women” 
from “unfair competition.”

NEW YORK – On February 2, both 
houses of the New York legislature voted 
overwhelmingly to repeal a section of 
the N.Y. Penal Code, Section 240.37, 
involving loitering for the purpose 
of prostitution, and the measure was 
promptly signed by Governor Cuomo. 
The repealed provision was nick-named 
the “walking while trans” law because 
it was frequently cited by police officers 
arresting transgender women on the 
assumption that they were prostitutes 
seeking customers, regardless of 
whether there was any proof that the 
arrestees were engaged in any criminal 
activity. A campaign of many years 
finally came to fruition with the repeal. 
Republican opponents argued that it 
would result in an increase in public 
solicitations and sex-trafficking, but 
advocates of repeal successfully argued 
that the measure was vague and subject 
to biased application by the police, 
saddling transgender women with 
criminal records impeding their ability 
to function in society. * * * On February 
11, Governor Mario Cuomo directed the 
Insurance Department to require health 
insurers to cover fertility services for 
female same-sex couples on the same 
basis that they are covered for different-
sex couples, based on concerns that 
when the new gestational surrogacy 
law goes was going into effect on 
February 15, married lesbian couples 
would not enjoy the same coverage as 
different-sex couples. GayCityNews.
com, February 13.

OHIO – The Cincinnati City Council 
voted to add “gender identity” and 
“gender expression” to the city’s hate 
crimes ordinance.

SOUTH DAKOTA – The House voted 
on February 24 to approve a bill that 
would exclude transgender students 
from participation in sports competition 
consistent with their gender identity.

UTAH – On February 11, the House 
Education Committee approved a bill 
prohibiting transgender women from 
competing in women’s sports. To the 
best of my recollection, this is the 
third time around on this issue, with 
prior legislation being twice declared 
unconstitutional. But they will keep 
trying until they can get it before a 
Trump-appointed judge, presumably.

VIRGINIA – A bill banning the use 
of the so-called “gay panic defense” 
in criminal prosecutions passed both 
houses of the Virginia legislature during 
February. As March begins, it awaits the 
signature of the governor.

LAW & SOCIETY NOTES
By Arthur S. Leonard

TRANSGENDER RIGHTS have emerged 
as a major topic of political contention, as 
exemplified by the confirmation hearing 
for Dr. Rachel Levine, nominated 
by President Biden to be Assistant 
Secretary of Health and Human 
Services. Dr. Levine, a transgender 
woman, was subjected to offensive and 
mocking questioning by Senator Rand 
Paul, a disgraceful medical doctor whose 
ignorance and bigotry was on brazen 
display during the televised hearing. 
But this is a tip of an iceberg, as dozens 
of bills have been introduced in state 
legislatures to ban transgender girls and 

women from participating consistent 
with their gender identity in scholastic 
sports competition. Congressional 
Republicans made this issue central to 
their opposition to the Equality Act. 
But the Biden Administration is on 
record, with the President’s January 20 
Executive Order, that transgender people 
should be able to compete in sports, and 
doubled down on that position when 
the Justice Department withdrew from 
participation in a pending lawsuit in 
Connecticut challenging that state’s 
policy to allow transgender women to 
compete. There seemed little doubt that 
Dr. Levine would be confirmed, although 
a committee vote would not take place 
until March. Given her credentials as the 
highly respected head of Pennsylvania’s 
health department and a leader during 
the pandemic, she is as well qualified 
for the position as anybody who could 
be credibly nominated for it, and under 
current Senate rules, the Republicans 
cannot filibuster her nomination. The 
question was whether any of them 
could surmount the outright transphobic 
position of their party to vote for her 
confirmation.

INTERNATIONAL NOTES
By Arthur S. Leonard

AUSTRALIA – A group of survivors of 
conversion therapy in the state of Victoria 
issued a press release on February 4 
commending the state government 
for adopting legislation outlawing the 
performance of conversion therapy and 
imposing criminal penalties on violators. 
The measure is not restricted to licensed 
counselors or health care practitioners, 
instead applying to anybody seeking to 
engage in the criticized practice. 

GHANA – There was confusion and 
controversy about whether a recently 
opened LGBT Center in Ghana had 
closed down voluntarily or at the order 
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of the government. But there was no 
doubt that the short-lived operation shut 
down after a police raid. GhanaWeb, 
Feb. 22.

HONDURAS – Rex Wockner reports 
that the Congress has placed a new ban 
on same-sex marriage in the nation’s 
Constitution that could be overturned 
by a 75% vote in the Congress. (Such 
changes of constitutional provisions 
usually require only a 2/3 vote, he 
reports.) Final passage took place 
on January 28, as the nation’s courts 
continue to ponder lawsuits seeking 
marriage equality.

INDIA – The Allahabad High Court 
order the reinstatement of a soldier 
who had been dismissed after a 
video appeared in which he was seen 
expressing affection for his same-sex 
partner. The court found this action 
incompatible with the Supreme Court’s 
ruling striking down the sodomy law, 
rejecting the commandant’s argument 
that the “sexual orientation of the 
petitioner was indulgence in untoward 
activity.” Times of India, February 10. 
* * * The national government filed 
an affidavit in marriage equality cases 
pending before the Delhi High Court, 
strong opposing marriage between 
same-sex couples. The Hindustan Times 
provided an English translation: “While 
a marriage may be between two private 
individuals having a profound impact on 
their private lives, it cannot be relegated 
to merely a concept within the domain 
of privacy of an individual . . . . Living 
together as partners & having sexual 
relationship by same sex individual 
is not comparable with Indian family 
unit concept of a husband, wife & 
children which necessarily presuppose a 
biological man as ‘husband’, a biological 
woman as ‘wife’ and children born out 
of union.” The petition pending before 
the court contends that the gender-
neutral language of the marriage statute 

leaves it open to the court to declare that 
same-sex couples can marry with no 
need for amendment.

MALAYSIA – The nation’s highest court 
ruled on February 25 that an Islamic 
anti-sodomy law in the state of Selangor 
was unconstitutional and could not be 
used to prosecute a gay man who had 
bravely challenged the law after he was 
arrested. In Malaysia, many states have 
enacted Islamic law in addition to the 
secular statutes of the state, but the court 
ruled that individual rights guaranteed 
by the national constitution could not be 
overridden by such legislation. Reuters, 
Feb. 25.

MEXICO – The state of Tlaxcala, after 
more than a month’s delay, officially 
published a measure approved on 
December 8 under which same-sex 
couples can get marriage licenses 
without having to file lawsuits for court 
orders. 

NETHERLANDS – Both houses 
of the legislature have approved a 
measure to amend the Constitution’s 
anti-discrimination provision to add 
disability and sexual orientation 
to the list of prohibited grounds 
for discrimination. Because it is a 
constitutional amendment, it must 
receive a second round of legislative 
approval after the next national election. 

TURKEY – News reports out of Turkey 
suggest that the government is working 
hard to suppress the LGBT community 
there as the government continues its 
drift from a secular to an Islamist state. 
On the LGBT rights index published 
by the International Lesbian, Gay, 
Bisexual, Transgender & Intersex 
Association (ILGA), Turkey’s rank 
among countries in the Eurasia region 
has dropped to 48 out of 49 countries, 

Pride Demonstrations have been banned 
by the police, gay clubs forced out of 
business, and the media flooded with 
anti-LGBT propaganda. According to 
Kaos GL, a Turkish LGBT rights group, 
last year it counted more than 2000 news 
articles that it rated as discriminatory 
against LGBT people. Although gay 
sex is not illegal, last spring President 
Erdogan defended a religious official 
who had been criticized for linking 
homosexuality to the spread of disease 
amid the coronavirus pandemic, stating 
“What he said was totally right.” France 
Medias Monde Websites, Feb 23.

PROFESSIONAL NOTES
By Arthur S. Leonard

The LGBT BAR ASSOCIATION 
OF NEW YORK honored members 
CHARLIE ARROWOOD, DEBORAH 
LOLAI, DANIEL PEPITONE, JOHN 
QUINN, and ETHAN RICE during its 
first “virtual” GALA on February 26 
for their excellent contributions to the 
organization, the community, and the 
profession. 

The New York Law Journal (February 
3) noted the historic confluence of 
New York City Housing Court judicial 
service by a married same-sex couple: 
JULIET HOWARD and NORMA 
JENNINGS, asserting that this was the 
first time a married same-sex couple 
would be serving on the same court, 
albeit in different counties: Judge 
Howard in Brooklyn and Judge Jennings 
in the Bronx. Although long predating 
marriage equality in New York, we 
remember when long ago Judges JOAN 
LOBIS and MARY BEDNAR, a couple, 
were both serving as trial court judges 
in New York City. Judges Howard and 
Jennings can be celebrated as a historic 
first, according to the RICHARD C. 
FAILLA LGBTQ COMMISSION OF 
THE NY COURTS, which is named in 
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honor of the first out gay man to serve 
as an elected New York Supreme Court 
Justice.

TRANSGENDER LAW CENTER is 
excited to share that we are hiring for 
a temporary staff attorney! The position 
is currently funded for two years and 
would be ideal for someone who is a 
year or two out of law school. Please do 
share widely: https://tlcenter.bamboohr.
com/jobs/view.php?id=40.”

The HARVARD LAW SCHOOL 
LGBTQ+ ADVOCACY CLINIC is 
accepting applications for a full-
time clinical instructor position. For 
information, go to https://hlslgbtq.org/
join-us/.
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